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ADVERTISEMENT 


TO   THE    AMERICAN   EDITION. 


This  is  the  first  volume  in'^ur  proposed  series  of  reprints 
from  the  English  Chancery  Reports.  The  series  begins 
with  Macnaghten  and  Gordon's  Reports,  and  closes  with 
the  Reports  of  De  Gex,  Jones,  and  Smith ;  filling  up  the 
entire  gap  between  the  second  volume  of  Phillips's  Reports 
and  the  first  volume  of  the  Law  Reports.  This,  and  the 
other  volumes  which  we  propose  to  reprint,  contain  the 
reports  of  cases  heard  and  determined  by  the  Lord  Chan- 
cellor and  the  Court  of  Appeal  in  Chancery.  They  are 
enriched  with  the  carefuUy  prepared  and  authoritative  judg- 
ments  of  some  of  the  most  eminent  Judges  who  have  ever 
presided  in  the  Court  of  Chancery.  The  great  fame  of 
Lord  Cottenham,  Lord  Truro,  Lord  Cranworth,  Lord 
Chelmsford,  Lord  St.  Leonards,  Lord  Campbell,  and  Lord 
Westburt,  —  all  of  whom  have,  by  turns,  adorned  and  illus- 
trated the  Court  of  Chancery  during  the  time  covered  by 
fliese  Reports, — is  a  sufficient  guaranty  of  the  merit  and 
value  of  the  Reports,  and  at  the  same  time  a  f\ill  justifica- 
tion of  the  publishers  in  now  offering  them,  in  the  form 
adopted,  to  the  legal  profession. 

These  Reports  are  published  entire,  without  any  altera- 
tion or  diminution  of  the  text  or  notes.    The  original  vol- 
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umes  had  no  table  of  cases  cited.  Such  a  table  has  now 
been  supplied,  which  includes  the  cases  cited  in  the  notes 
to  this  edition. 

The  notes  and  references  of  Mr.  Perkins  are  always  at 
the  bottom  of  the  page,  and  are  referred  to  by  figures. 
Where  any  references  are  introduced  by  him  into  former 
notes,  they  are  inclosed  in  brackets. 

It  cannot  fail  to  be  observed  that  the  various  notes, 
extending  through  twenty-two  volumes  of  cases  heard,  deter- 
mined, and  reported  in  the  Court  of  Chancery  between  the 
years  1848  and  1865,  and  adapted  to  illustrate  the  topics 
discussed  in  these  cases,  must  necessarily  take  an  extensive 
range  over  the  wide  domain  of  equity  jurisprudence.  The 
principles  settled  in  these  cases  underlie  the  whole  body  of 
equity  law  wherever  and  However  administered,  -  whether 
in  Courts  exclusively  of  equity  jurisdiction,  or  in  Courts 
having  a  mixed  equity  and  common-law  jurisdiction,  or  in 
Courts  administering  the  common  law  modified  by  the  cor- 
recting and  softening  doctrines  of  equity.  These  cases, 
therefore,  though  determined  by  an  English  Court,  are  by 
no  meanB foreign  to  American  jurisprudence;  and  the  aim 
of  the  American  editor  has  been  to  adapt  them  more  com- 
pletely to  American  use,  and  thereby  to  relieve  the  labor  of 
the  American  student  and  practitioner,  who  with  reason- 
able facilities  for  examination  will  find  in  them  a  wealth  of 
wisdom  and  learning  not  easily  attainable  from  any  other 
source. 

BoBTOX,  April  1,  1871. 


LORD  COTTENHAM,  Lobd  Chancellor. 

LORD  LANGDALE,  Mjistsr  of  ths  Rolls. 

SIR  LANCELOT  SHADWELL,  YiCB-CHAKqpjjOR  of  England. 

SIR  JAMES  LEWIS  KNIGHT  BRUCE,  ^ 

>  Vicb-Chancbllobs. 
SIR  JAMES  WIGRAM,  > 

SIR  JOHN  JERYIS,  Attobnst-Gsnkral. 

SIR  JOHN  ROMILLY,  Solicitor-General. 


MEMORANDA. 


In  May,  1849,  W.  Page  Wood,  Esq.,  Q.  C,  was  appointed  Vice- 
Chancellor  of  the  Gouhty  Palatine  of  Lancaster,  in  the  place  of 
Horace  Twiss,  Esq.,  Q.  C,  deceased. 

In  the  vacation  after  Hilary  term,  1849,  Edward  J.  Lloyd,  Esq., 
John  Greenwood,  Esq.,  Richard  Malins,  Esq.,  Frederick  Calvert, 
Esq.,  Henry  Singer  Keating,  Esq.,  and  Roundell  Palmer,  Esq., 
were  appointed  of  her  Majesty's  Counsel ;  and  Mr.  Seijeant  Eing- 
lake  and  James  R.  Hope,  Esq.,  received  patei^ts  of  precedence. 

In  the  vacation  after  Trinity  term,  1849,  Sir  Thomas  Coltman, 
one  of  the  Justices  of  the  Common  Pleas,  died,  and  Mr.  Seijeant 
Talfourd  was  appointed  in  his  place. . 

In  December,  1849,  John  Elijah  Blunt,  Esq.,  was  appointed  a 
Master  in  Chancery  upon  the  resignation  of  William  Wingfield, 
Esq. 

In  the  vacation  aflier  Hilary  term,  1850,  Michael  Prendergast, 
Esq.,  H.  Bliss,  Esq.,  C.  S.  Greaves,  Esq.,  William  Charles  Town- 
send,  Esq.,  C.  Hoggins,  Esq.,  William  Carpenter  Rowe,  Esq., 
Thomas  Colpitts  Granger,  Esq.,  P.  F.  O'Malley,  Esq.,  Edwin 
James,  Esq.,  Barnes  Peacock,  Esq.,  and  Kenneth  Macaulay,  Esq., 
were  appointed  of  her  Majesty's  Counsel. 

In  the  same  vacation.  The  Right  Honorable  John  Lord  Camp- 
bell was  appointed  Chief  Justice  of  the  Court  6f  Queen's  Bench  in 
the  place  of  the  Right  Honorable  Thomas  Lord  Denman  resigned. 
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ORDER  OP  COURT, 


Mondesi  the  Kith  day  of  December^  1849. 


The  Right  Honourable  Ghables  Ghristopheb  Lord  Gottenham, 
Lord  High  Ghancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  the  Bight  Honourable  Henbt  Lord  Langdale, 
Master  of  the  Rolls,  and  the  Bight  Honourable  Sir  Lancelot 
Shadwell,  Yice-Ghancellor  of  England,  doth  hereby  order  and 
DiBBGT  in  manner  following  (that  is  to  say)  :  — 

That  in  all  cases  in  which  costs  are  ordered  to  be  paid  to  a  party 
suing  or  defending  m  forma  pauperiSy  such  costs  shall,  unless  the  Court 
shall  otherwise  order,  be  taxed  as  dives  costs. 

That  this  Order  be  drawn  up  and  entered  by  the  Registrar  of  the 
said  Court 

cottenham,  c. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 


ORDERS  IN  CHANCERT. 


ORDER  OF  COURT, 


8aturda/y^  the  2M  day  of  February^  1850. 


The  Right  Honourable  Charles  Christopher  Lord  Cottenham:, 
Lord  High  Chancellor  of  Great  Britain,  doth  hereby  order  and 
DIRECT  in  manner  following,  that  is  to  say :  — 

That  all  causes  required  to  be  heard  before  the  Lord  Chancellor,  or 
one  of  the  Yice-Chancellors,  shall,  on  and  after  the  first  day  of  March 
next,  be  set  down  for  hearing  by  the  registrars,  upon  production  to 
them  of  the  certificate  of  the  proper  officer  that  the  same  is  in  a  fit 
state  to  be  set  down  for  hearing,  without  any  fiat,  order,  or  direction 
fi*om  the  Lord  Chancellor  for  that  purpose. 

That  on  and  after  the  said  first  day  of  March  next,  all  causes  for 
further  directions,  or  on  equity  reserved  after  a  trial  at  law  shall  have 
been  had,  or  the  certificate  of  a  Court  of  Law  shall  have  been  obtained, 
in  pursuance  of  a  decree  or  order  pronounced  by  the  Lord  Chancellor, 
or  one  of  the  Vice- Chancellors,  and  all  pleas,  demurrers,  exceptions, 
and  objections  for  want  of  parties  required  to  be  heard  before  the 
Lord  Chancellor,  or  one  of  the  Vice-Chancellors,  shall  be  set  down  by 
the  registrars  for  hearing  on  orders  drawn  up  by  them  upon  petition 
to  the  Lord  Chancellor,  left  with  the  registrar,  without  any  fiat  or 
direction  from  the  Lord  Chancellor. 

That,  in  Heu  and  instead  of  the  fees  heretofore  receivable  by  the 
Lord  Chancellor's  principal  secretary  on  his  own  account,  and  on 
account  of  the  gentlemen  of  the  chamber,  or  of  any  other  officer  of  the 
Court  of  Chancery,  and  paid  at  the  office  of  the  said  principal  secretary, 
he  shall  receive  and  take  only  the  fees  set  out  in  the  schedule  hereto, 
except  as  to  all  petitions  presented  previous  to  the  said  first  day  of 
March  next,  the  Court  fees  upon  which  are  to  be  paid  as  heretofore. 

COTTENHAM,  C. 
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SCHEDULE  ABOVE  REFERRED  TO. 

£  «.  d. 

For  every  appeal  or  petition  for  rehearing  of  a  cause 10   0 

For  eyery  petition  for  a  letter  to  any  peer  of  this  realm,  and  for  the 

letter 100 

*For  every  petition,  whether  in  a  cause  or  where  no  cause  is  depending, 
including  the  fee  on  the  hearing,  heretofore  payable  to  the  gentlemen 
of  the  chamber  to  the  Lord  Chancellor 100 

For  copies  of  affidavits,  ^d,  per  folio. 
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ORDER  OF  COURT, 

Monday^  the  22d  day  of  Aprils  1850. 

The  Right  Honourable  Ghirles  Christopher  Lord  Cottenham^ 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  the  Right  Honourable  Henry  Lord  Langdale, 
Master  of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice-Chancellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James-  Lewis  Knight  Bruce,  and  the  Right 
Honourable  the  Vice-Chancellor  Sir  James  Wigram,  doth  here- 
by, in  pursuance  of  an  Act  of  Parliament  passed  in  the  fourth 
year  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for 
facilitating  the  Administration  of  Justice  in  the  Court  of  Chan- 
cery," and  of  an  Act  passed  in  the  fifth  year  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  amend  an  Act  of  the 
Fourth  Year  of  the  Reign  of  her  present  Majesty,  intituled  '  An 
Act  for  facilitating  the  Administration  of  Jdstice  in  the  Court 
of  Chancery,' "  and  of  an  Act  passed  in  the  eighth  and  ninth 
years  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for 
amending  certain  Acts  of  the  Fourth  and  Fifth  Years  of  the  Reign 
of  her  Majesty,  for  facilitating  the  Administration  of  Justice  in 
the  Court  of  Chancery,  and  for  providing  for  the  Discharge  of 
the  Duties  of  the  Subpoena  Office  after  the  Death,  Resignation,  or 
Removal  of  the  present  Patentee  of  that  Ofiice,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling  him  in  that  behalf, 
order  and  direct,  that  all  and  every  the  rules,  orders,  and 
directions  hereinafter  set  forth  shall  henceforth  be,  and  for  all 
purposes  be  deemed  and  taken  to  be.  General  Orders  and 
Rules  op  the  High  Court  op  Chancery  ;  viz.,  — 

I.  Any  person  seeking  equitable  relief  may,  without  special  leave  of 
the  Court,  and  instead  of  proceeding  by  bill  of  complaint  in  the  usual 
form,  file  a  claim  in  the  Record  and  Writ  Clerks'  office,  in  any  of  the 
following  cases ;  that  is  to  say,  In  any  case  where  the  plaintiff  is  or 
claims  to  be, 

1.  A  creditor  upon  the  estate  of  any  deceased  person,  seeking  pay- 

ment of  his  debt  out  of  the  deceased's  personal  assets. 

2.  A  legatee  under  the  will  of  any  deceased  person,  seeking  pa3rment 

or  delivery  of  his  legacy  out  of  the  deceased's  personal  assets. 
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3.  A  residuary  legatee,  or  one  of  the  residuary  legatees,  of  any 

deceased  person,  seeking  an  account  of  the  residue  and  payment 
or  appropriation  of  his  share  therein. 

4.  The  person  or  any  of  the  persons  entitled  to  the  personal  estate 

of  any  person  who  may  have  died  intestate,  and  seeking  an 
account  of  such  personal  estate  and  payment  of  his  share  thereof. 

5.  An  executor  or  administrator  of  any  deceased  person,  seeking  to 

have  the  personal  estate  of  such  deceased  person  administered 
under  the  directions  of  the  Court. 

6.  A  legal  or  equitable  mortgagee  or  person  entitled  to  a  lien  as 

security  for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise  to 
enforce  his  security. 

7.  A  person  entitled  to  redeem  any  legal  or  equitable  mortgage  or 

any  lien,  seeking  to  redeem  the  same. 

8.  A  person  entitled  to  the  specific  performance  of  an  agreement  for 

the  sale  or  purchase  of-  any  property,  seeking  such  specific  per- 
formance. 

9.  A  person  entitled  to  an  account  of  the  dealings  and  transactions 

of  a  partnership  dissolved  or  expired,  seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or  interest,  and  seeking  to 

use  the  name  of  his  trustee  in  prosecuting  an  action  for  his  own 
sole  benefit. 

11.  A  person  entitled  to  have  a  new  trustee  appointed  in  a  case  where 

there  is  no  power  in  the  instrument  creating  the  trusts  to 
appoint  new  trustees,  or  where  the  power  cannot  be  exercii^ed, 
and  seeking  to  appoint  a  new  trustee. 

II.  Such  claim  in  the  several  cases  enumerated  in  Order  I.  is  to  be 
in  the  form  and  to  the  effect  set  forth  in  schedule  A.  hereunder  written, 
as  applicable  to  the  particular  case,  and  the  filing  of  such  claim  is,  in 
all  cases  not  otherwise  provided  for,  to  have  the  force  and  effect  of 
filing  a  bill. 

m.  Every  such  claim  is  to  be  marked  at  or  near  the  top.  or  upper 
part  thereof  in  the  same  manner  as  a  bill  is  now  marked  with  the  name 
of  the  Lord  Chancellor,  and  one  of  the  Vice-Chancellors,  or  with  the 
name  of  the  Master  of  the  Rolls. 

IV.  Upon  filing  such  claim  the  plaintiff  thereby  claiming  may  sue 
out  a  writ  of  summons  against  the  defendant  to  the  claim,  requiring 
him  to  cause  an  appearance  to  be  entered  to  such  writ,  and  also  requir- 
ing him,  on  a  day  or  time  to  be  therein  named,  or  on  the  seal  or  motion 
day  then  next  following,  to  show  cause,  if  he  can,  why  such  relief  as  is 

VOL.  I.  c 
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claimed  by  the  plaintiff  should  not  be  had,  or  why  such  order  as  shall 
be  just  with  reference  to  the  claim  should  not  be  made. 

Y.  Such  writ  of  summons  is  to  be  in  the  form  and  to  the  effect  in 
that  behalf  set  forth  in  No.  1  of  schedule  B.  hereunder  written,  with 
such  variations  as  circumstances  may  require,  and  is  to  be  sealed  with 
the  seal  of  the  office  of  the  Clerks  of  Records  and  Writs. 

VI.  In  any  case,  other  than  those  enumerated  in  Order  I.,  or  in  any 
case  to  which  the  forms  set  forth  in  schedule  A.  are  not  applicable,  the 
Court  (if  it  shall  so  think  fit)  may,  upon  the  ex  parte  application  of 
any  person  seeking  equitable  relief  and  upon  reading  the  claim  pro- 
posed to  be  filed,  give  leave  to  file  such  claim,  and  sue  out  a  writ  of 
summons  thereon  under  these  orders ;  and  if  such  leave  be  given,  an 
indorsement  thereon  by  the  registrar  upon  the  proposed  claim  shall  be 
a  sufficient  authority  for  the  Record  and  Writ  Clerk  to  receive  and 
file  such  claim. 

VII.  In  the  case  provided  for  by  the  5th  Article  of  Order  I.  any 
one  person  who,  under  the  3d  or  4th  Article  of  Order  I.,  might  have 
claimed  relief  against  the  executor  or  administrator  of  the  deceased 
person  whose  personal  estate  is  sought  to  be  administered,  and  the  co- 
executor  or  co-administrator  (if  any)  of  the  plaintifi^  may  be  named  in 
the  writ  of  summons  as  defendants  to  the  suit;  and  in  the  first  instance 
no  other  person  need  be  therein  named. 

VIII.  In  other  cases  the  only  person  who  need  be  named  in  the 
writ  of  summons  as  defendant  to  the  suit  in  the  first  instance  is  the 
person  against  whom  the  relief  is  directly  claimed. 

IX.  All  claims,  and  all  writs,  caveats^  proceedings,  directions,  and 
orders  consequent  thereon,  either  before  the  Court  or  in  the  Master's 
offices,  are  to  be  deemed  proceedings,  writs,  and  orders  subject  to  the 
general  rules,  orders,  and  practice  of  the  Court,  so  far  as  the  same  are 
or  may  be  applicable  to  each  particular  case  and  consistent  with  these 
orders ;  and  all  orders  of  the  Court  made  in  such  proceedings  are  to 
be  enforced  in  the  same  manner  and  by  the  same  process  as  orders  of 
the  Court  made  in  a  cause  upon  bill  filed. 

X.  Writs  of  summons  are,  as  to  the  number  of  defendants  to  be 
named  therein,  as  to  the  mode  of  service  thereof,  and  as  to  the  time 
and  mode  of  entering  appearances  thereto,  to  be  subject  to  the  same 
rules  as  writs  of  sulpoma  to  appear  to  and  answer  bills. 
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XL  The  time  for  showing  cause  named  in  any  writ  of  summons 
(except  a  writ  of  summons  to  revive  or  carry  on  proceedings)  is  to  be 
fourteen  days  at  the  least  after  service  of  the  writ ;  but,  by  consent  of 
the  parties,  and  with  the  leave  of  the  Court,  cause  may  be  shown  on 
any  earlier  day. 

Xn.  At  the  time  for  showing  cause  named  in  the  writ,  or  on  the 
seal  or  motion  day  then  next  following,  or  so  soon  after  as  the  case 
can  be  heard,  the  defendant,  havitig  previously  appeared,  is  personally 
or  by  counsel  to  show  cause  in  Court,  if  he  can  (and  if  necessary  by 
affidavit),  why  such  relief  as  is  claimed  by  the  claim  should  not  be 
had  against  him. 

XIII.  At  the  time  appointed  for  showing  cause,  upon  the  motion  of 
the  plaintifil  and  on  hearing  the  claim,  and  what  may  be  alleged  on 
the  part  of  the  defendant,  or  upon  reading  a  certificate  of  the  appear- 
ance being  entered  by  the  defendant,  or  an  affidavit  of  the  writ  of 
summons  being  duly  served,  the  Court  may,  if  it  shall  think  fit,  make 
an  order  granting  or  refusing  the  relief  claimed,  or  directing  any 
accounts  or  inquiries  to  be  taken  or  made,  or  other  proceedings  to  be 
had,  for  the  purpose  of  ascertaining  the  plaintiff's  title  to  the  relief 
claimed ;  and  further,  the  Court  may  direct  such  (if  any)  persons  or 
classes  of  persons  as  it  shall  think  necessary  or  fit  to  be  summoned  or 
ordered  to  appear  as  parties  to  the  claim,  or  on  any  proceedings  before 
the  Master,  with  reference  to  any  accounts  or  inquiries  directed  to  be 
taken  or  made,  or  otherwise. 

XTV.  Every  order  to  be  so  made  is  to  have  the  effect  of  and  may 
be  enforced  as  a  decree  or  decretal  order  made  in  a  suit  commenced 
by  bill,  and  duly  prosecuted  to  a  hearing  according  to  the  present 
course  of  the  Court. 

XV.  If,  upon  the  application  for  any  such  order,  or  during  any  pro- 
ceedings under  any  such  order  when  made,  it  shall  appear  to  the 
Court  that  for  the  purposes  of  justice  between  the  parties  it  is  neces- 
sary or  expedient  that  a  bill  should  be  filed,  the  Court  may  direct  or 
authorize  such  bill  to  be  filed,  subject  to  such  terms  as  to  costs  or 
otherwise  as  may  be  thought  proper. 

XVI.  The  orders  made  for  granting  relief  in  the  several  cases  to 
which  the  forms  set  forth  in  schedule  A.  are  applicable  may,  if  the 
Court  thinks  fit,  be  in  the  form  and  to  the  effect  set  forth  in  schedule 
C.  as  applicable  to  the  particular  case,  with  such  variations  as  circum- 
stances may  require. 
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XVn.  Under  every  order  of  reference  to  the  Master  tinder  these 
orders,  the  Master  is,  unless  the  Court  otherwise  orders,  to  be  at  lib- 
erty to  cause  the  parties  to  be  examined  on  interrogatories,'  and  to 
produce  deeds,  books,  papers,  and  writings,  as  he  shall  think  fit,  and 
to  cause  advertisements  for  creditors,  and  if  he  shall  think  it  necessary, 
but  not  otherwise,  for  heirs,  and  next  of  kin,  or  other  unascertained 
persons,  and  the  representatives  of  such  as  may  be  dead,  to  be  pub- 
lished in  the  usual  forms,  or  otherwise,  as  the  circumstances  of  the 
case  may  require ;  and  in  such  advertisements  to  appoint  a  time  within 
which  such  persons  are  to  come  in  and  prove  their  claims,  and  within 
which  time  unless  they  so  come  in,  they  are  to  be  excluded  the  benefit 
of  the  order ;  and  in  taking  any  account  of  a  deceased's  personal  estate 
under  any  such  order  of  reference,  the  Master  is  to  inquire  and  state 
to  the  Court  what  part,  if  any,  of  the  deceased's  personal  estate  is  out- 
standing or  undisposed  o^  and  is  also  to  compute  interest  on  the  de- 
ceased's debts,  as  to  such  of  them  as  carry  interest  after  the  rate  they 
respectively  carry,  and  as  to  all  others  after  the  rate  of  4  per  cent  per 
annum  from  the  date  of  the  order,  and  to  compute  interest  on  legacies 
after  the  rate  of  4  per  cent  per  annum  from  the  end  of  one  year  after 
the  deceased's  death,  unless  any  other  time  of  payment  or  rate  of 
interest  is  directed  by  the  will,  but  in  that  case  according  to  the  will ; 
and  under  every  order  whereby  any  property  is  ordered  to  be  sold 
with  the  approbation  of  the  Master,  the  same  is  to  be  sold  to  the  best 
•  purchaser  that  can  be  got  for  the  same,  to  be  allowed  by  the  Master, 
wherein  all  proper  parties  are  to  join  as  the  Master  shall  direct. 

XV  III. .  If  upon  the  proceedings  before  the  Master  under  any  such 
order  it  shall  appear  to  the  Master  that  some  persons,  not  already 
parties,  ought  to  attend  or  to  be  enabled  to  attend  the  proceedings 
before  him,  he  is  to  be  at  liberty  to  certify  the  same ;  and  upon  the 

_  • 

production  of  such  certificate  to  the  Record  and  Writ  Clerk,  the 
plaintiff  may  sue  out  a  writ  of  summons  requiring  the  persons  named 
in  such  certificate  to  appear  to  the  writ,  and  such  persons  are  there- 
upon to  be  named  and  treated  as  defendants  to  the  suit. 

XIX.  Such  writ  of  summons  under  an  order  or  Master's  certificate, 
is  to  be  in  the  form  and  to  the  effect  in  that  behalf  set  forth  in  No.  2 
of  schedule  B.,  with  such  variations  as  circumstances  may  require. 

XX.  The  persons  so  summoned  having  appeared,  are  to  be  at  liberty 
to  attend,  and  to  be  entitled  to  notice  of  the  proceedings  before  the 
Master  under  the  order  of  reference,  subject  to  such  directions  as  the 
Master  may  make  in  respect  thereof. 
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XXI.  Where  any  proceedings  originally  commenced  by  claim  and 
writ  of  summons  shall  by  the  death  of  parties,  or  otherwise,  have 
become  abated  or  defective  for  want  of  parties,  and  no  new  relief  is 
soaght,  a  claim  to  revive  or  carry  on  the  suit  may  be  filed ;  and  such 
claim  is  to  be  in  the  form  set  forth  in  No.  12  of  schedule  A. 

XXn.  The  party  claiming  simply  to  revive  or  carry  on  proceedings 
may  sue  out  a  writ  of  summons  requiring  the  defendant  thereto  to 

« 

appear  to  the  writ,  and  to  show  cause,  if  he  can,  why  the  proceedings 
should  not  be  revived  or  carried  on. 

XXIII.  Such  writ  of  summons  is  to  be  in  the  form  and  to  the  effect 
in  that  behalf  set  forth  in  No.  3  of  schedule  B.,  with  such  variations 
as  circumstances  may  require. 

XXIY.  If  any  defendant  to  any  such  writ  is  desirous  of  showing 
cause  why  the  proceedings  should  not  be  revived  or  carried  on,  he  is 
to  appear  and  to  file  a  caveat  against  such  revivor  or  carrying  on  in 
the  Record  and  Writ  Clerks'  Office,  in  the  form  set  forth  in  No.  4  of 
schedule  B.,  and  to  give  notice  thereof  in  writing  to  the  opposite 
party.  If  no  such  caveat  be  filed  within  eight  days  from  the  time 
limited  for  his  appearance  to  the  writ,  then  at  the  expiration  of  such 
eight  days  the  proceedings  are  to  be  revived,  and  may  be  carried  on 
without  any  order  for  the  purpose ;  and  a  certificate  of  the  Record 
and  Writ  Clerk,  that  no  caveat  has  been  filed  within  the  time  limited 
is  to  be  a  sufficient  authority  for  the  Master  to  proceed.  But  if  any 
such  caveat  be  filed,  the  proceedings  are  not  to  be  revived  or  carried 
on  without  an  order  to  be  obtained  on  motion,  of  which  due  notice  is 
to  be  given. 

XXY.  Where  any  further  or  supplemental  relief  is  sought,  and  such 
supplemental  relief  is  such  as  is  provided  for  in  any  of  the  cases 
enumerated  under  Order  I.  a  supplemental  claim  may  be  filed  in  such 
of  the  forms  set  forth  in  schedule  A.  as  is  applicable  to  the  case. 

XXVL  If  such  supplemental  relief  is  not  such  as  is  provided  for 
by  Order  XXY.,  a  supplemental  claim  may  be  filed  stating  shortly  the 
nature  of  the  plaintiff's  case,  and  the  supplemental  relief  claimed,  but 
the  leave  of  the  Court  is  to  be  obtained  previously  to  the  filing  thereof 
upon  an  ex  parte  application  for  the  purpose,  in  the  manner  specified 
in  Order  YL 

XXYIL  A  writ  of  sunmions  may  be  sued  out  and  other  proceedings 
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may  be  taken  upon  a  supplemental  claim  in  like  manner  as  upon  an 
original  claim. 

XXYin.  Guardians  ad  litem  to  defend  maybe  appointed  for  infants 
or  persons  of  weak  or  unsound  mind  against  whom  any  writ  of  sum- 
mons may  have  issued  under  these  orders,  in  Kke  manner  as  guardians 
ad  litem  to  answer  and  defend  are  now  appointed  in  suits  on  bill 
filed. 

XXIX.  Any  order  or  proceeding  made  or  purporting  to  be  made  in 
pursuance  of  these  orders  may  be  discharged,  varied,  or  set  aside  on 
motion ;  and  any  order  for  accelerating  proceedings  may  be  made  by 
consent. 

XXX.  Any  order  of  the  Master  of  the  Rolls  or  of  any  of  the  Vice- 
Chancellors  may  be  discharged  or  varied  by  the  Lord  Chancellor  on 
motion. 

.  XXXI.  If  any  of  the  cases  enumerated  in  Order  I.  involve  or  are 
attended  by  such  special  circumstances  affecting  either  the  estate  or 
the  personal  conduct  of  the  defendant  as  to  require  special  relief,  the 
plaintiff  is  at  liberty  to  seek  his  relief  by  bill  as  if  these  orders  had 
not  been  made. 

XXXII.  If  at  any  time  after  these  orders  come  into  operation  any 
suit  for  any  of  the  purposes  to  which  the  forms  set  forth  in  schedule 
A.  are  applicable  shall  be  commenced  by  bill  and  prosecuted  to  a 
hearing  in  the  usual  course,  and  upon  the  hearing  it  shall  appear  to 
the  Court  that  an  order  to  the  effect  of  the  decree  then  made,  or  an 
order  equally  beneficial  to  the  plaintifi^  might  have  been  obtained 
upon  a  proceeding  by  summons  in  the  manner  authorized  by  these 
orders,  the  Court  may  order  that  the  increased  costs  which  have  been 
occasioned  by  the  proceeding  by  bill  beyond  the  amount  of  costs  which 
would  have  been  sustained  in  the  proceeding  by  summons  shaU  be 
borne  and  p:ud  by  the  plaintiff. 

XXXin.  The  Record  and  Writ  Clerks  are  directed  to  take  the 
following  fees :  — 

£  9.  d. 

1.  For  filing  a  daim 060 

2.  For  sealing  every  writ  of  smnmoiis    .•••.. 050 

3.  For  filing  a  cateai        026 


OBDEBS  IN  CHANCERY.  XXXIX 

For  appearances,  office  copies,  certificates,  &c.,  the  same  fees  as 
directed  by  the  schedules  of  fees  now  in  force. 

The  registrars  are  directed  to  take  the  following  fees : — 

£    8,    d. 

1.  For  eveiy  order  on  the  hearing  of  a  claim,  and  on  further  direc- 

tions     200 

2.  For  eyeiy  office  cop7  thereof ....*..    0  10     0 

8.  For  every  order  on  arguing  exceptions 100 

4.  For  every  office  copy  thereof 050 

5.  For  every  order  for  transfer  out  of  Court,  or  sale  of  any  sum  of 

•  government  stock,  &c.,  exceeding  1002.  stock  or  annuities, 
and  for  every  order  for  payment  out  of  Court  of  any  annuity 
or  annuities,  or  of  any  interest  or  dividends  upon  stock  or 
annuities,  exceeding  in  the  whole  61,  per  annum    .    .    .     .     .   1  <  10     0 

6.  For  every  office  copy  tiiereof 0    10     0 

For  every  other  order  and  office  copy,  the  same  fees  as  now  received 
by  the  registrars  and  their  clerks  under  the  schedules  of  fees  now  in 
force. 

Solicitors  are  entitled  to  charge  and  be  allowed  the  following  fees : 

£    f .  d. 

For  instructions  to  sue  or  defend ....068 

For  instructions  for  every  claim 0  13  4 

For  preparing  and  filing  a  claim 220 

For  preparing  a  writ  of  summons 0  13  4 

For  each  writ  after  the  first 068 

For  engrossing  claims  and  writs,  per  folio 006 

For  parchment :  As  paid 

For  each  copy  of  writ  to  serve,  per  folio 004 

For  the  brief  to  counsel  to  move  for  leave  to  file  claim  (exclusive  of 

a  copy  of  the  claim  for  counsel  and  the  Court) 0  10  0 

For  the  brief  and  instructions  to  counsel,  on  the  hearing  (exclusive  of 

any  necessary  copies) .100 

For  taking  instructions  to  appear  and  for  entering  appearance 

For  one  or  more  defendants, -if  not  exceeding  three    ....    0  13   4 
If   exceeding   three,  and   not  more   than   six,  an  additional 

sum  of 0    6   8 

If  exceeding  six,  for  every  number  not  exceeding  three,  an  ad- 
ditional sum  of .068 

For  settling  minutes,  passing  and  entering  order  on  hearing:   The 
same  charges  as  on  a  decretal  order. 

For  entering  a  caveat 068 

For  procuring  a  certificate  of  no  cooeo^ 068 

For  term  fee :  As  in  a  sidt. 
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And  also  all  such  fees  as  by  the  present  practice  of  the  Court  they 
are  entitled  to,  save  such  as  are  varied  or  rendered  unnecessary  by 
these  present  orders. 

XXXIV.  These  orders  shall  come  into  operation  on  the  22d  day  of 
May,  1860. 

XXXV.  In  these  orders  and  the  schedules  the  following  words 
have  the  several  meanings  hereby  assigned  to  them,  over  and  above 
their  several  ordinary  meanings,  unless  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction ;  viz^  — 

1.  Words  importing  the  singular  number  include  the  plural  number, 

and  words  importing  the  plural  number  include  the  singular 
number : 

2.  Words  importing  the  masculine  gender  include  females : 

3.  The  word  "affidavit"  includes  "affirmation"  and  "declaration  on 

honour : " 

4.  The  word  "  person  "  or  "  party  "  includes  a  body  politic  or  corporate : 

5.  The  word  "legacy*'  includes  "an  annuity'*  and  a  specific  as  well 

as  a  pecuniary  legacy : 

6.  The  word  "  legatee  "  includes  "  a  person  interested  in  a  legacy : " 

7.  The  expression  "  residuary  legatee  "  includes  "  a  person  interested 

in  the  residue." 
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SCHEDULE  A. 
Forms  of  Claim. 

1.  By  a  creditor  upon  the  estate  of  a  deceased  person,  seeking  pay- 
ment of  his  debt  out  of  the  deceased's  personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 

or, 
[Master  of  the  Bolls]. 

Between  A.  JB.^  Plaintiff. 
E.  F^  Defendant. 

The  claim  of  A.  B.  of  the  above-named  plaintiff.    The 

said  A.  B,  states,  that  C,  7>.,  late  of  deceased,  was,  at  the 

time  of  his  death,  and  that  his  estate  still  is,  justly  indebted  to  him 
the  said  A,  B,  in  the  sum  of  £  for  goods  sold  and  delivered  by 

the  said  A.  B.  to  the  said  (7.  D  [or  otherwise^  as  the  case  may  be,  or,  if  the 
debt  is  secured  by  any  written  instrument^  state  the  date  and  nature  thereof] 
And  that  the  said  O.  D.  died  in  or  about  the  month  of  and 

that  the  above-named  defendant  E.  F.  is  the  executor  [or  administrator] 
of  the  said  (7.  2>.,  and  that  the  said  debt  hath  not  been  paid ;  and 
therefore  the  said  A,  B,  claims  to  be  paid  the  said  debt  or  sum  of 
£  with  his  costs  of  this  suit,  and  in  default  thereof  he  claims  to 

have  the  personal  estate  of  the  said  C  D.  administered  in  this  Court 
on  behalf  of  himself  and  all  other  the  unsatisfied  creditors  of  the  said 
(7.  B^  and  for  that  purpose  that  all  proper  directions  may  be  given 
and  accounts  taken. 

Note,  —  This  form  may  he  varied,  according  to  the  circumstances  of  the  case, 
where  the  claimant  is  not  the  original  creditor,  hut  has  hecome 
interested  in  or  entitled  to  the  debt ;  in  which  case  the  character 
in  which  he  claims  is  to  he  staged. 


2.  By  a  legatee  under  the  will  of  any  deceased  person,  seeking  pay- 
ment or  delivery  of  his  legacy,  out  of  the  testator's  personal 
assets. 
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In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 

or, 

[Master  of  the  Rolls]. 

Between  A,  JB,^  Plaintiff. 

C,  2>.,  Defendant. 

The  claim  of  A,  JB.  of  the  above-named  plaintiff.  /The 

said  A,  B,  states,  that  he  is  a  legatee  to  the  amount  of  £  ,  under 

the  will  dated  the  day  of  of  late  of 

deceased,  who  died  on  the  day  of  and  that  the 

above-named  C.  D.  is  the  executor  of  the  said  and  that 

the  said  legacy  of  £  ,  together  with  interest  thereon  after  the 

rate  of  £  per  cent  per  annum  from  the  day  of 

\i'he  day  mentioned  in  the  wiU  for  ike  payment  of  the  legacy^  or  the  expi- 
ration of  twelve  calendar  months  after  the  said  testator's  death\  is  now  due 
and  owing  to  him  the  said  A,  B,  [or  still  unpaid  or  unsatisfied]^  [or  un- 
appropriated  or  unsecured]^  and  the  said  A.  B,  therefore  claims  to  be 
paid  [or  satisfted"]  the  said  legacy  and  interest  [or  to  have  the  said  legacy 
and  interest  appropriated  and  secured]^  and  in  default  thereof  he  claims 
to  have  the  personal  estate  of  the  said  administered  in  this 

Court,  on  behalf  of  himself  and  all  other  the  legatees  of  the  said 

and  for  that  purpose  that  all  proper  directions  may  be  given  and 
accounts  taken. 

Note, —  This  form  may  be  varied,  according  to  the  circumstances  of  the  case 
where  the  legacy  is  an  annuity,  or  specific,  or  where  the  plaintiff 
is  not  the  legatee,  hvt  has  become  entitled  to  or  interested  in  the 
legacy  ;  in  which  case  the  character  in  which  the  plaintiff  claims 
is  to  be  stated* 


3.  By  a  residuaiy  legatee,  or  any  of  several  residuary  legatees,  of  any 
deceased  person,  seeking  an  account  of  the  residue,  and  payment 
or  appropriation  of  his  share  therein. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor  naming  him], 

or, 

[Master  of  the  Rolls]. 

Between  A.  B^  Plaintif[^ 

C.  B.,  Defendant. 


fl«* 
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The  claim  of  A.  B,  of  the  above-named  plamtiff.    The 

said  A.,  JB.  states,  that  he  is  the  residuary  legatee  [^orotie  of  the  residuary 
legatees]  under  the  will  dated  the  day  of  of 

late  of  who  died  on  the  day  of         '  and  that 

the  above-named  defendant  C.  D,  is  the  executor  of  the  said 
and  that  the  said  C.  D.  hath  not  paid  to  the  said  A,  B.  the  [or  his  share 
of  the']  residuary  personal  estate  of  the  said  testator ;  the  said  A.  B. 
therefore  claims  to  have  the  personal  estate  of  the  said  admin- 

istered in  this  Court,  and  to  have  his  costs  of  this  suit,  and  for  that 
purpose  that  all  proper  directions  may  be  given  and  accounts  taken. 

Note. —  Tilts  foirm  may  be  varied  according  to  the  circumstances  of  the  case^ 
where  the  plaintiff  is  not  the  residuary  legatee,  but  has  become 
entitled  to  or  interested  in  the  residue,  in  which  case  the  character 
in  which  he  claims  is  to  be  stated. 


4.  By  the  person,  or  any  of  the  persons,  entitled  to  the  personal  estate 
of  any  person  who  may  have  died  intestate,  and  seeking  an  ac- 
count of  such  personal  estate  and  payment  of  his  share  thereof. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him], 

or, 
[Master  of  the  Bolls]. 

Between  A,  B,,  Plaintiff. 

C,  2>.,  Defendant. 

The  claim  of  A.  B.  of  the  above-named  plaintiff.     The 

said  A,  B.  states,  that  he  is  the  next  of  kin  [or  one  of  the  next  of  kin], 
according  to  the  statutes  for  the  distribution  of  the  personal  estate  of 
intestates,  of  late  of  who  died  on  the  day 

of  intestate ;  and  that  the  said  Al,  B.  is  entitled  to  [or  to 

a  share  of]  the  personal  estate  of  the  said  deceased, 

and  that  the  said  defendant  G.  B,  is  the  administrator  of  the  personal 
estate  of  the  said  and  that  the  said  (7.  B.  has  not  accounted 

for  or  paid  to  the  said  A.  B,  the  [or  the'Said  A.  B^s  share  of  the]  personal 
estate  of  the  said  intestate.  The  said  A.  B,  therefore  claims  to  have 
the  personal  estate  of  the  said  administered  in  this  Court, 

and  to  havck  his  costs  of  this  suit ;  and  for  that  purpose  that  all  proper 
directions  may  be  given  and  accounts  taken. 
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5.  By  tho  ei^ecutor  or  administrator  of  a  deceased  person,  claiming  to 
have  the  personal  estate  of  the  testator  administered  under  the 
direction  of  the  Court. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 

or, 
[Master  of  the  Rolls].  g^^^^^^  ^  ^^  pi^i^^^g. 

C.  -D.,  Defendant. 

The  claim  of  A,  B,  of  .    The  said  A.  B.  states,  that  he 

is  the  executor  [or  administnUor']  of  E,  F^  late  of  but 

now  deceased,  who  departed  this  life  on  or  about  and  that 

he  hath  possessed  the  personal  estate  of  the  said  E,  F,  to  some 
amount,  and  that  he  is  willing  and  desirous  to  account  for  the  same, 
and  that  the  whole  of  the  personal  estate  of  the  said  E,  F,  should  be 
duly  administered  in  this  Court  for  the  benefit  of  all  persons  interested 
therein  or  entitled  thereto ;  and  that  C.  D.  is  interested  in  the  said  per- 
sonal estate  as  one  of  the  next  of  kin  \or  residuary  legatee]  of  the 
said  E,  jFI,  and  the  said  A,  B.  claims  to  have  the  personal  estate  of 
the  said  E.  F.  applied  in  a  due  course  of  administration  under  the 
direction  of  this  Court,  and  in  the  presence  of  the  said  C.  B,  and  such 
other  persons  interested  in  the  said  estate  as  this  Court  may  be  pleased 
to  direct,  or  that  the  said  C,  D,  may  show  good  cause  to  the  contrary. 
And  that  the  costs  of  this  suit  may  be  provided  for^  and  for  these 
purposes,  that  all  proper  directions  may  be  given  and  accounts 
taken.^ 


6;  By  a  legal  or  equitable  mortgagee  or  person  entitled  to  a  lien  as 
security  for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise  to 
enforce  his  security. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him\^ 

or, 

[Master  of  the  Rolls]. 

Between  A.  B^  Plaintiffl 

C  -D.,  Defendant. 

'  This  form  may  be  varied  according  to  circmnstances  when  t|ie  plaintiff's 
co-executor  or  co-administrator  is  a  defendant. 
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The  claim  of  A.  B.  of  the  above-named  plaintiff.^    The 

said  A.  B.  states,  that  under  or  by  virtue  of  an  indenture  [or  other 
document'],  dated  the  day  of  and  made  between 

[^parties'],  [and  a  transfer  thereof  made  by  indenture  dated  the 
day  of  ,  and  m^tde  between  {parties)"],  the  said  A,  B,y  is  a 

mortgagee  [or  an  equitable  mortgagee]  of  [or  is  etititled  to  a  lien  upon] 
certain  freehold  property  [or  copyhold,  or  leasehold,  or  other  property^ 
as  the  case  may  be],  therein  comprised,  for  securing  the  sum  of 
pounds  and  interest,  and  that  the  time  for  payment  thereof  has  elapsed ; 
and  that  the  above-named  O,  D,  is  entitled  to  the  equity  of  redemp- 
tion of  the  said  mortgaged  premises  [or  the  premises  subject  to  such 
lien^],  and  the  said  A,  B,  therefore  claims  to  be  paid  the  said  sum  of 
pounds  and  interest,  and  the  costs  of  this  suit,  and  in  default 
thereof  he  claims  to  foreclose  the  equity  of  redemption  of  the  said 
mortgaged  premises  [or  to  have  the  said  mortgaged  premises  sold,  or 
to  have  the  premises  subject  to  such  lien  sold,  as  the  case  m>ay  be],  and 
the  produce  thereof  applied  in  or  towards  payment  of  his  said  debt 
and  costs,  and  for  that  purpose  to  have  all  proper  directions  given  and 
accounts  taken.^ 


7.  By  a  person  entitled  to  the  redemption  of  any  legal  or  equitable 
mortgage,  or  any  lien,  seeking  to  redeem  the  same. 

In  Chancery.  - 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  ruiming  Atm], 

or, 

[Master  of  the  Rolls]. 

Between  A,  B^  Plaintiff; 

CI  2>,,  Defendant. 

The  claim  of  A.  B.  of  the  above-named  plaintiff.     The 

said  A.  B,  states,  that  under  or  by  virtue  of  an  indenture  [or  other 
document],  dated  the  day  of  and  made  between 

[parties],  [and  the  assurances  hereinafter  mentioned,  that  is  to  say,  an 
indenture  dated  the  day  of  the  toill  of 

dated  the         .       day  of  ],  the  said  A.  B.  is  entitled  to  the 

equity  of  redemption  of  certain  freehold  property  [or  copyhold,  or 

*  The  names  only  of  the  parties  are  to  be  set  out,  not  the  substance  or  effect 
of  the  document. 

'  If  there  is  po  written  security  to  be  referred  to,  the  property  is  to  be 
described  generally. 
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lecLseholdy  or  other  property,  as  the  case  may  be"]  therein  comprised, 
which  was  originally  mortgaged  [or  pledged]  for  securing  the  sum  of 
pounds  and  interest ;  and  that  the  above-named  defendant 
C.  D.  is  now,  by  virtue  of  the  said  indenture,  dated  the  day 

of  [and  of  subsequent  assurances'],  the  mortgagee  of  the  said 

property  [or  holder  of  the  said  lien],  and  entitled  to  the  principal 
money  and  interest  remaining  due  upon  the  said  mortgage  [or  liefi] ; 
and  he  believes  that  the  amount  pf  principal  money  and  interest  now 
due  upon  the  said  mortgage  [or  lien]  is  the  sum  of  pounds,  or 

thereabouts ;  and  that  the  said  A.  B,  hath  made  or  caused  to  be  made 
an  application  to  the  said  (7.  2>.  to  receive  the  said  sum  of 
pounds,  and  any  costs  justly  payable  to  him,  and  to  reconvey  to  the 
said  A.  J3,  the  said  mortgaged  property  [or  property  subject  to  the  said 
lien],  upon  payment  thereof  and  of  any  costs  due  to  him  in  respect  of 
the  said  security,  but  that  the  said  C.  D.  has  not  so  done ;  and  there- 
fore the  said  A.  J3,  claims  to  be  entitled  to  redeem  the  said  mortgaged 
property  [or  property  subject  to  the  said  lien],  and  to  have  the  same 
reconveyed  [or  delivered  up]  to  him,  upon  payment  of  the  principal 
money  and  interest  and  costs  due  and  owing  upon  the  said  mortgage 
[or  lien],  and  for  that  purpose  to  have  all  proper  directions  given  and 
accounts  taken. 


8.  By  a  person  entitled  to  the  specific  performance  of  an  agreement 
for  the  sale  or  purchase  of  any  property,  seeking  such  specific 
performance. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him], 

or, 

[Master  of  the  Rolls]. 

Between  A,  B.,  Plaintifil 

C.  D.,  Defendant. 

The  clainv  of  A.  B.  of  the  above-named  plaintiflT.     The  said 

A.  B,  states,  that  by  an  agreement  dated  the  day  of 

and  signed  by  the  above-named  defendant  (7.  2>.,  he,  the  said  C.  D., 
contracted  to  buy  of  him  [or  to  sell  to  Aim]  certain  freehold  property 
[or  copyhold,  leasehold,  or  other  property,  as  t?ie  case  may  be],  therein 
described  or  referred  to,  for  the  sum  of  pounds ;  and  that  he 

has  made  or  caused  to  be  made  an  application  to  the  said  C.  D,  specifi- 
cally to  perform  the  said  agreement  on  his  part,  but  that  he  has  not 
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done  so,  and  the  said  A.  JB,  therefore  claims  to  be  entitled  to  a  specific 
performance  of  the  said  agreement,  and  to  have  his  costs  of  this  suit ; 
and  for  that  purpose  to  have  all  proper  directions  given.  And  he 
hereby  offers  specifically  to  perform  the  same  on  his  part. 


9.  By  a  person  entitled  to  an  account  of  the  dealings  and  transactions 
of  a  partnership  dissolved  or  expired,  seeking  such  account. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Aim], 

or, 

[Master  of  the  Rolls]. 

Between  A.  B^  Plaintiff. 

C.  2>.,  Defendant. 

The  claim  of  A  B,  of  the  above-named  plaintiff.    The  said 

A.  B,  states,  that  from  the  day  of  down  to  the 

day  of  he  and  the  above-named  (7.  D.  carried  on  the  business 

of  in  co-partnership,  under  certain  articles  of  co-partnenship, 

dated  the  day  of  and  made  between  [parties^  [or 

tpithaut  articles,  as-  the  case  may  be"] ;  and  he  saith  that  the  said  part- 
nership was  dissolved  [or  ea^red,  as  the  case  may  be,"]  on  the 
day  of  and  he  claims  an  account  of  the  partnership  dealings 

and  transactions  between  him  and  the  said  C.  2>.,  and  to  have  the 
affairs  and  business  of  the  said  partnership  wound  up  and  settled  under 
the  direction  of  this  Court,  and  for  that  purpose  that  all  proper  direc- 
tions may  be  given  and  accounts  taken. 


10.  By  a  person  entitled  to  an  equitable  estate  or  interest,  and  claim- 
ing to  use  the  name  of  his  trustee  in  prosecuting  an  action  for  his 
own  sole  benefit. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 
or, 

[Master  of  the  Rolls]. 

Between  A.  B,y  plaintiff. 

G.  D^  defendant. 
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The  claim  of  A.  B.  of  the  above-Darned  plaintiff.'  The 

said  A,  B,  states  that  under  an  indenture  dated  the  day  of 

,  and  made  between  [^parties]  he  is  entitled  to  an  equitable 
estate  or  interest  in  certain  property  therein  descrtbed  or  referred  to, 
and  that  the  above-named  defendant  is  a  trustee  for  him  of  such 
property,  and  that  being  desirous  to  prosecute  an  action  at  law  against 

in  respect  of  such  property,  he  has  made  or  caused  to  be 
made  an  application  to  the  said  defendant  to  allow  him  to  bring  such 
action  in  his'  name,  and  has  offered  to  indemnify  him  against  the  costs 
of  such  action,  but  that  the  said  defendant  has  refused  or  neglected  to 
allow  his  name  to  be  used  for  that  purpose ;  and  the  said  A.  B,  there- 
fore claims  to  be  allowed  to  prosecute  the  said  action  in  the  name  of 
the  said  defendant,  and  hereby  offers  to  indemnify  him  against  the 
costs  of  such  action. 


11.  By  a  person  entitled  to  have  a  new  trustee  appointed  in  a  case 
when  there  is  no  power  in  the  instrument  creating  the  trust  to 
appoint  new  trustees,  or  when  the  power  cannot  be  exercised, 
and  seeking  to  appoint  a  new  trustee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chanoellor  of  England,  or  Vice-Chancellor,  naming  Am], 

[Master  of  the  Rolk].        .  g^^^^^  ^  ^^  p^^j^^.^ 

(7.  2>.,  defendant. 

The  oiaim  of  ^.  B,  of  the  above-named  plaintiff.    The 

said  A,  B.  states  that  under  an  indenture  dated  the  day  of 

and  made  between  [parties']  [or  wiU  of  or  other 

document^  as  the  case  may  &e],  he,  the  said  A,  B^  is  interested  in  certain 
trust  property  therein  mentioned  or  referred  to,  and  that  the  above- 
named  defendant,  G,  D.,  is  the  present  trustee  of  such  property  [or  is 
the  real  or  personal  representative  of  the  last  surviving  trustee  of  such  property^ 
as  the  case  may  be"] ;  and  that  there  is  no  power  in  the  said  indenture 
[or  will  or  other  document']  to  appoint  new  trustees  [or  that  the  power  in 
the  said  indenture  [or  other  document]  to  appoint  new  trustees  cannot  he 
executed] ;  and  the  said  A,  B.  therefore  claims  to  have  new  trustees 
appointed  of  the  said  trust  property  in  the  place  of  [or  to  act  in  con^ 
junction  with]  the  said  C  D, 


ORDERS  IN  CHANCERY.  xlix 

12..  Bf  a  party  entitled  to  reviye  or  to  carry  on  a  suit,  and  seeking  to 

revive  or  carry  on  the  suit. 
In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  w  Vice-ChanceUor,  naming 
Atm], 

As  in    J  <>»•> 

original  /  [Master  of  the  Rolls].  • 

<^*"»    J  Between  A  5.,  plaintiff. 

A 

G.  D^  defendant. 

and 

Tillt  of  this  claim.    Between  O.  H.y  plaintiff. 

& 

K,  L^  defendant. 

The  claim  of  O,  H.  of  •  the  above-named  plaintiff. 

The  said  O.  H.  states,  that  the  said  A,  B.  filed  his  claim  in  this  suit  on 
or  about  ;  that  on  or  about  the 

said  A.  B  died  [or  became  bankrupt  or  insolvent'] ;  that  the  said  suit, 
and  all  proceedings  thereunder,  have  thereby  become  abated  [or 
defective"];  that  the  said  O,  ff,  has  become  and  is  the  executor 
[or  (xdminiatrator,  or  the  assignee  of  the  estate  and  effects]  of  the  said 
A.  B.^  and  he  claims  to  be  entitled  to  revive  the  said  suit  and  proceed- 
ings [or  to  be  entitled  to  carry  on  the  said  suit  and  proceedings]^  and 
to  have  all  such  relief  as  the  said  A,  B,  would  have  been  entitled  to  if 
he  had  lived  [or  had  not  become  bankrupt  or  insolvent] ;  or  that  the 
said  O,  2).  ought  to  show  good  cause  Ur  the  contrary. 

Note.  —  This  form  may  be  applied  to  any  case^  to  which  Order  XXI. 

applies^  and  may  be  varied  according  to  the  circumstances 
of  each  case. 


SCHEDULE  B.  (No.  1.) 

Form  of  Writ  of  Summons  on  Claim. 

Victoria^  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  C.  D.  greeting : 
Whereas  A.  B.  hath  caused  to  be  filed  with  the  Record  and  Writ 
Clerks  of  Our  High  Court  of  Chancery,  a  clum  as  follows  [claim  to  be 
set  forth  verbatim] :  therefore  We  command  you  [and  every  of  you^ 

YOL.  I.  d 
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where  there  is  more  than  one  defendant]^  that  within  eight  days  ^fter 
the  service  of  this  writ  on  yon,  exclnsive  of  the  day  of  snch  service, 
laying  all  excuses  and  other  matters  aside,  yon  do  cause  an  appearance 
to  this  writ  to  be  entered  for  yon  in  Our  High  Court  of  Chancery ; 
and  further,  that  on  the  fourteenth  day  after  Uie  service  of  this  writ, 
or  on  the  seal  or  motion  day  then  next  following,  you  do,  personally 
or  by  your  counsel,  appear  in  the  Court  of  Our  Lord  Chancellor  before 
the  Vice-ChanceUor  of  England  [or  the  Vice- Chancellor^  naming  him]^* 
[or  in  the  Court  of  Our  Master  of  the  JRoUs"]^  at  ten  of  the  clock  in  the 
forenoon,  and  then  and  there  show  cause,  if  you  can,  why  the  said 
A,  B,  should  not  have  such  relief  against  you  as  is  claimed  by  the 
said  claim,  or  why  such  order  as  shall  be  just  with  reference  to  the 
claim  should  not  be  made ;  and  hereof  fail  not  at  your  peril.  Witness 
Ourself  at  Westminster  the  day  of  in  the 

year  of  Our  reign. 

[  ThefoUowin{i  memorandum  to  be  placed  at  thefootJ] 

Appearance  to  be  entered  at  the  Record  and  Writ  Clerks'  Office  in 
Chancery  Lane,  London ;  and  if  you  neglect  to  enter  your  appearance^ 
and  either  personally  or  by  your  counsel  to  appear  in  the  High  Court 
of  Chancery,  at  the  place  and  on  the  day  and  hour  above-mentioned, 
you  will  be  subject  to  such  order  as  the  Court  may  think  fit  to  make 
against  you  in  your  absence  for  payment  or  satisfaction  of  the  said 
claim,  or  as  the  nature  and  circumstances  of  the  case  may  require. 


SCHEDULE  B.  (No.  2.) 

VictoriOy  Ac,  to  ,  greeting. 

Whereas  A.  B.  hath  caused  to  be  filed  a  claim  against 

(2).),  claiming,  &c.  [set  forth  only  the  claim^  toithotU  the  introductory 
statement'].  And  whereas  by  an  order  made  in  the  said  cause  dated 
the  day  of  it  was  ordered 

And  whereas  Mr.  the  Master  to  whom  the  said  Order 

stands  referred,  hath,  by  his  certificate  dated  the  day  of 

certified  to  us,  that  you  ought  to  be  a  party  to  the  said  cause,  and  to 
be  served  with  a  writ  of  summons  therein :  therefore  We  command 
you,  that  within  eight  days  after  service  of  this  writ  on  you,  exclusive 
of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  Our  High  Court  of  Chancery,  and  that  you  do  attend  the 
proceedings  in  the  said  cause  as  a  party  defendant  thereto,  and  do  and 
observe  such  things  as  are  by  Our  said  Court  ordered  and  directed  in 
the  said  cause:  and  herein  fail  not.    Witness,  Ac 
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[^The  following  memorandum  to  he  placed  at  the  foot."] 

Appearance  to  be  entered  at  the  Record  and  Writ  Clerks'  Office, 
Chancery  Lane,  London ;  and  if  you  neglect  to  appear,  the  proceedings 
will  be  carried  on  without  further  notice  to  you. 


SCHEDULE  B.    (No.  3.) 

Victoria^  Ac,  to  ,. greeting. 

Whereas  A,  B,  hath  caused  to  be  filed  a  claim  against 

V.  D^  claiming,  Jbc.  \%€t  forth  the  claim  verbatim,'] 

And  whereas  the  said  A.  JB.  hath  departed  this  life,  [or  become  bank^ 
r«^]  [or  as  the  case  nmy  be\^  whereby  the  said  suit  hath  become 
abated  [or  defective'],  and  G.  H,  is  now  the  legal  personal  representa- 
tiye  [or  ctssignee]  of  the  said  A.  B,,  and  as  such  claims  to  be  entitled 
to  revive  [or  carry  on]  the  said  suit ;  therefore  We  command  you,  the 
said  C.  2>.,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  Our  High  Court  of  Chancery,  and  further,  that 
within  sixteen  days  after  such  service  you  do  show  good  cause,  if  you 
can,  why  the  suit,  and  all  proceedings  thereunder,  should  not  be  re* 
vived  against  you,  and  be  in  the  same  plight  and  condition  as  the  same 
were  in  at  the  time  of  the  said  abatement  thereof  [or  why  the  suit  and 
proceedings  should  not  he  carried  on  against  you  as  claimed],     Witnesfl^ 

Ac 

[The  following  memorandum  to  he  placed  at  the  foot.] 

Appearance  to  be  entered  at  the  Record  and  Writ  Clerks'  Office  in 
Chancery  Lane,  London ;  and  if  you  desire  to  show  cause,  you  are  to 
enter  a  caveat  at  the  same  office  within  the  time  limited,  otherwise  the 
suit  will  stand  revived,  or  may  be  carried  on,  without  further  order. 


SCHEDULE  B.    (No.  4.) 
Form  of  Caveat  against  Revivor. 

Between  A.  j5.,  Plsdntiffi 

(7.  D.,  Defendant. 
And  between  O.  -fli.  Plaintiff. 

K,  2/.,  Defendant. 

• 

The  s£ud  K.  L.  objects  to  the  suit  in  the  plaintiff's  claim  mentioned 
being  r^ved  [or  carried  on]  against  him  in  the  manner  claimed  by 
the  plaintiff 
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SCHEDULE  (C). 

1.  Form  of  Order  for  payment  of  a  Debt  or  Legacy. 
In  Chancery. 
[Lord  Chancellor], 
[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him']^ 

[Master  of  the  Rolls].  ^ 

Between  A.  5.,  Plaintiff. 

(7.  D^  Defendant. 

Upon  motion  this  day  made  unto  this  Court  by  Mr.  of 

counsel  for  the  plaintiff,  and  upon  hearing  Mr.  of  counsel 

for  the  defendant  [^or  upon  reading  a  certificate  of  an  appearance  having 
been  entered  by  the  de/endant']^  [or  vpon  hearing  an  affidavit  of  service 
tqnm  the  defendarU  of  the  writ  of  summons  issued  in.  this  cause"]^  and 
upon  reading  the  claim  filed  in  this  cause  on  the  day  of 

[^and  an  affidavit  of  filed  in  this,  cause"],  [or* 

the  defendant  by  his  counsel  admitting  assets  of  the  testator  or  Intestate 
in  the  said  claim  named'],  this  Court  doth  order  that  the  defendant 
do,  within  a  month  after  service  upon  him  of  this  order,  pay  to  the 
plaintiff  the  sum  of  £.  together  with  interest  thereon,  at  the 

rate  of  £  per  cent  per  annum,  from  the  day  of 

to  the  time  of  such  payment,  together  with  the  costs  of  this  suit,  to  be 
taxed  by  the  Taxing  Master  in  rotation. 


2.  JFortn  of  Order  on  MeeciUor  or  Administrator  to  account^  on  Claim 

by  a  Creditor  of  Testator  or  Intestate. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him]. 


or. 


[Master  of  the  Rolls]. 

Date. 

Between  A.  JB^  Plaintiff. 

C.  2>.,  Defendant. 

. 

Upon  motion,  &c.  [as  in  Form  No,  1],  this  Court  doth  declare  that 
all  persons  who  are  creditors  of  the  said  testator  or  intestate  are  en- 
titled to  the  benefit  of  this  order,  and  it  is  ordered  that  it  be  referred 
to  the  Master  of  this  Court  in  rotation  to  take  an  account  of  ^hat  is 
due  to  the  plaintiff  and  all  other  the  creditors  of 
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deceased,  the  testator  [^or  intestate]  in  the  plaintiff's  claim  named,  and 
of  his  funeral  expenses :  And  it  is  ordered,  that  the  Master  do  take  an 
account  of  the  personal  estate  of  the  said  testator  [or  intestate]  come 
to  the  hands  of  the  said  defendant,  his  executor  [or  administrator]^  or 
to  the  hands  of  any  other  person  or  persons  by  his  order  or  for  his  use: 
And  it  is  ordered,  that  the  said  testator's  [or  intestates]  personal  estate 
be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  administration ;  and  this  Court  doth  reserve  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of  this  suit,  until  after 
the  said  Master  shall  have  made  his  report. 


8.  Form  of  Order  to  account  on  Claim  by  a  LegaJtet. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-chancellor  of  England,  or  Yice-Chancellor,  naming  Atm), 

or, 
[Master  of  the  Rolls].  . 

*   Date. 

Between  A.  B^  a  legatee  of  deceased    ....    Plaintiff. 
CD Defendant. 

• 

Upon  motion,  Ac.  [cw  inform  No.  1],  this  Court  doth  declare,  that 
all  persons  who  are  legatee^  of  the  said  testator  are  entitled  to  the 
benefit  of  this  order.  And  it  is  ordered,  that  it  be  referred  to  the 
Master  of  this  Court  in  rotation  to  take  an  account  of  the  personal 
estate  not  specifically  bequeathed  of  deceased,  the 

testator  in  the  plaintiff's  claim  named,  come  to  the  hands  of  the  de- 
fendant, or  to  the  hands  of  any  other  person  or  persons  by  his  order 
or  for  his  use :  And  it  is  ordered  that  the  said  Master  do  take  an  ac- 
count of  the  said  testator's  debts,  funeral  expenses,  and  of  the  legacies 
given  by  his  will.  And  it  is  ordered,  that  tlie '  said  testator's  said  per- 
sonal estate  be  applied  in  payment  of  his  funeral  expenses  and  debts 
in  a  due  course  of  administration,  and  then  in  payment  of  his  legacies. 
And  this  Court  doth  reserve  the  consideration  of  all  further  directions, 
and  of  the  costs  of  this  suit,  until  after  the  said  Master  shall  have 
made  his  report. 
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4.  Form  of  Order  to  account^  on  Claim  by  a  Residuary  Legatee^  or 

one  of  several  Residuary  Legatees. 
In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chanoellor,  naming  Atm], 

or, 
[Master  of  the  Rolls]. 

Bate. 

Between  JL  -ff-  a  residuary  le^tee  of  )  _, 

deceased  ^    ^  \^^^^ 

0.jD Defendant. 

Upon  motion,  Ac.  [as  in  Form  No.  l],this  Court  doth  declare,  that 
all  the  residuary  legatees  named  or  described  in  the  will  of 

deceased,  the  testator  named  in  the  plaintiffs  claim,  are 
entitled  to  the  benefit  of  this  order,  and  to  attend  the  proceedings 
under  the  same  before  the  Master,  and  it  is  referred  to  the  Master  to 
inquire  and  state  to  the  Court  who  were  the  residuary  legatees  of  the 
testator  living  at  the  time  of  his  death,  and  whether  any  of  them  are 
since  dead,  and  if  dead  who  is  or  are  their  legal  personal  representa- 
tive or  representatives;  and  if  the  Master  shall  find  that  all  such  resid- 
uary legatees,  or  their  legal  personal  representatives,  have  been  duly 
served  with  writs  of  summons,  he  is  to  proceed  to  take  an  account,  &c. 
{as  in  No.  3,  to  the  end."] 


5.  Form  of  order  to  account  on  claim  by  the  next  of  kin^  or  one  of  the  next 

of  kin^  of  an  intestate. 
In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him]. 


ory 


[Master  of  the  Rolls]. 

Date. 


Between  A.  JB.^  PlaintifiT. 

O.  J).j  Defendant. 


Upon  motion,  &e.  [as  ifi  Form  No.  1],  this  Court  doth  declare,  that 
all  the  next  of  kin,  according  to  the  statutes  of  distribution,  of 

the  intestate  named  in  the  plaintiff's  claim,  are  entitled  to 
the  benefit  of  this  order,  and  to  attend  the  proceedings  before  the  Mas- 
ter under  the  same ;  and  it  is  referred  to  the  Master  of  this  Court  in 
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■ 

Totation  to  inqnire  and  state  to  the  Court  who  were  the  next  of  kin, 
according  to  the  statutes  of  distribution,  of  the  said 
living  at  the  time  of  his  decease,  and  whether  any  of  them  are  since 
dead,  and  if  dead,  who  is  or  are  their  legal  personal  representative  or 
representatives;  and  if  the  said  Master  shall  find  that  such  next  of  kin 
have  been  duly  served  with  writs  of  summons  to  attend  the  proceed- 
ings before  him  under  this  order,  then  it  is  ordered,  that  it  be  referred 
to  the  said  Master  to  take  an  accoimt  of  the  said  intestate's  personal 
estate  [tuual  accounts  of  personal  estate^  dehts^  and  fwneral  escpenses^  4^c., 
Of  in  Form  No,  8]. 


6.  Form  of  order  for  account  of  personal  estate  of  a  deceased  person  on  the 

claim  of  the  executor  or  administrator. 
In  Chancery. 

[Lord  Chancellor], 

[Vice-chancellor  of  England,  or  yice-Chancelloi*,  naming  Mm], 

ory 
[Master  of  the  Rolls].  7)/rf- 

Between  A.  JS.,  Plaintifil 
C.  2>.,  Defendant 

Upon  motion,  &e.  [a«  in  Form  No,  1],  this  Court  doth  declare  thait 
all  persons  interested  in  the  personal  estate  of  the  said  testator  [or 
intestate]  are  entitled  to  the  benefit  of  this  order,  and  it  is  ordered  that 
it  be  referred  to  the  Master  to  take  an  account  of  the  testator's  ^or 
intestaie^s']  personal  estate  possessed  by  the  plaintiff  or  by  any  other 
person  by  his  order  or  for  his  use,  and  also  to  take  an  account  of  the 
testator's  [or  intestaJte^s']  funeral  expenses,  debts,  and  legacies ;  and  it 
is  ordered,  that  such  personal  estate  be  applied  in  a  due  course  of 
admiiustration  in  payment  of.  such  funeral  expenses,  debts,  and 
legades ;  and  any  further  directions  which  may  be  necessary  are  here- 
by reserved,  &c. 


7.  Form  of  order  of  foreclosure  on  daim  hy  a  legal  or  equUahU  mortgagee. 

In  Chancery. 

[Lord  Chancellor], 

[Yice-Chancellor  of  England,  or  Yice-Chancellor,  naming  Atm,] 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B,,  PlaintiiT. 

O,  2).,  Defendant 


It!  obdebs  in  chancebt. 

Upon  motion,  &q.  [am  in  Form  No.  1],  this  Court  doth  order,  that  it 
be  referred  to  the  Master  of  this  Court  in  rotation,  to  take  an  account 
of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  the  mort- 
g^g^  {.or  equUahle  mortgage'}  in  the  plaintiff's  claim  mentioned:  And 
it  is  ordered,  that  it  be  referred  to  the  Taxing  Master  in  rotation  to 
tax  the  plaintiff  his  costs  of  this  suit :  And  upon  the  defendant  paying 
to  the  plaintiff  what  shall  be  reported  due  to  him  for  principal  and 
interest  as  aforesaid,  together  with  the  said  costs  when  taxed,  within 
six  months  after  the  said  Master  shall  have  made  his  report,  at  such 
time  and  place  as  the  said  Master  shall  appoint,  it  is  ordered,  that  the 
plaintiff  {do  reconvey  the  mortgaged  premises  in  the  plaintiff's  affidavit  of 
daim  mentioned,  free  and  clear  of  all  incumbrances  done  by  Am,  or  any 
claiming  by^from^  or  under  him^  and"}  do  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating  thereto,  upon  oath,  to  the  said 
defendant,  or  to  whom  he  shall  appoint ;  but  in  default  of  the  defend- 
ant paying  unto  the  plaintiff  such  piincipal,  interest,  and  costs  as  afore- 
said by  the  time  aforesaid,  it  is  ordered,  that  the  defendant  {do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of 
in,  and  to  the  said  mortgaged  premises']  do  convey  to  the  plaintiff  the 
premises  comprised  in  the  equitable  mortgage  in  the  plaintiff's  affi- 
davit of  claim  mentioned,  free  and  clear  of  all  right,  title,  interest,  and 
equity  of  redemption  of,  in,  and  to  the  said  premises ;  and  the  Master 
is  to  settle  the  conveyance  if  the  parties  differ  about  the  same. 


8.  Form  of  order  of  sale  on  daim  by  a  legal  or  equitahle  mortgagee  or  per- 
son entitled  to  a  lien. 
In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  him], 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff 

O.  D.,  Defendant. 

Upon  motion,  Ac.  {as  in  Form  No.  1],  this  Court  doth  order,  that  it 
be  referred  to  the  Master  of  this  Court  in  rotation  to  take  an  account 
of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  the  mort- 
gage {or  equitaHe' mortgage  or  lien]  in  the  plaintiff's  claim  mentioned : 
And  it  is  ordered,  that  it  be  referred  to  the  Taxing  Master  iiL  rotation 
to  tax  the  plaintiff  his  costs  of  this  suit :  And  upon  the  defendant  pay- 
iag  to  the  plaintiff  what  shall  be  reported  due  to  him  for  principal  and 
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interest  as  aforesaid,  together  with  the  said  costs,  within  six  months 
after  the  said  Master  shall  have  made  him  report,  at  such  time  and 
place  as  the  said  Master  shall  appoint,  it  is  ordered,  that  the  plaintiff 
[do  reconvey  the  mortgaged  premises  in  the  plaintiff's  affidavit  of  daim  men- 
tioned^ free  and  dear  of  aU  incumbrances  done  by  Aim,  or  any  claiming  by^ 
from,  or  under  him,  and"]  do  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath  to  the  defendant,  or  to 
whom  he  shall  appoint ;  but  in  default  of  the  defendant  paying  to  the 
plaintifT  such  principal,  interest,  and .  costs  scs  aforesaid,  by  the  time 
aforesaid,  then  it  is  ordered,  that  the  said  mortgaged  premises  [or  the 
premises  suhfect  to  the  said  equitable  mortgage  or  lien]  be  sold,  with 
the  approbation  of  the  said  Master :  And  it  is  ordered,  that  the  money 
to  arise  by  such  sale  be  paid  into  Court  to  the  end  that  the  same  may 
be  duly  applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff 
for  principal,  interest,  and  costs  as  aforesaid;  and  this  Court  doth 
reserve  the  consideration  of  all  further  directions  until  after  the  said 
Master  shall  have  made  his  report. 


9.  I'orm  of  an  Order  for  Redemption  on  Claim  by  Person  entitled  to 

redeem. 
In  Chancery.  ' 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vioe-Chancellor,  naming  him], ' 

or, 

[Master  of  the  Bolls]. 

Date. 

Between  A.  B.,  Plaintiff 

01  2).,  Defendant. 
« 
%    Upon  motion,  Ac.  [as  in  Form  No.  1],  this  Court  doth  order,  that  it 

be  referred  to  the  Master  in  rotation  to  take  an  account  of  what  is  due 
to  the  defendant  for  principal  and  interest  on  his  mortgage  [or  equitable 
mortgage  or  lien]  in  the  plaintiff's  claim  mentioned.  And  it  is  ordered, 
that  it  be  referred  to  the  Taxing  Master  in  rotation  to  tax  the  defend- 
ant his  costs  of  this  suit :  And  upon  the  plaintiff  paying  to  the  defend- 
ant what  shall  be  reported  due  to  him  for  principal  and  interest, 
together  with  such  costs,  when  taxed,  within  six  months  after  the  said 
Master  shall  have  made  his  report,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  this  Court  doth  order,  that  the  defendant  do 
reconvey  the  mortgaged  premises  [or  deliver  up  possession  of  the  prop- 
erty subject  to  the  equitable  mortgage  or  lien]  in  the  plaintiff's  claim  men- 
tioned, free  and  clear  from  all  incumbrances  done  by  him,  or  any 
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claiming  by,  ^om,  or  under  him,  and  do  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating  thereto,  upon  oath,  to  the  plaintiff 
or  to  whom  he  shall  appoint,  but  in  default  thereof  the  plaintiff's  said 
claim  is  to  stand  dismissed  out  of  this  Court,  with  costs,  to  be  taxed 
by  the  said  Taxing  Master,  and  to  be  paid  by  the  plaintiff  to  the 
defendant. 


10.  Form  of  Order  of  Reference  'of  Tide^  on  Claim  of  Person  seeking  Spe- 

cific  Performance,  \ 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Wm],  . 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  -B.,  Plaintiff 

C.  i)..  Defendant. 

Upon  motion,  Ac.  [as  in  Form  No,  1],  this  Court  doth  order,  that  it 
be  referred  to  the  Master  of  this  Court  in  rotation  to  inquire  whether 
a  good  title  can  be  made  to  the  property  comprised  in  the  agreement 
in  the  said  plaintiff's  claim  mentioned ;  and  in  case  the  said  Master 
shall  be  of  opinion  that  a  good  title  can  be  made,  it  is  ordered,  that  he  ' 
do  state  at  what  time  it  was  first  shown  that  such  good  title  could  be 
made ;  and  this  Court  doth  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  this  suit,  until  after  the  -said  Master 
shall  have  made  his  report. 


11.  Form  of  Order  for  an  Account  of  Partnership  Dealings  and  T\ran9- 
actions  on  Claim  of  Person  entitled  to  the  Account, 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 

or, 

[Master  of  the  Bolls]. 

Date. 

Between  A.  B.,  Plaintiff. 

C,  2?.,  Defendant. 

■ 

Upon  motion,  Ac.  [as  in  Form  No,  1],  this  Court  doth  <H'der,  that  it 
be  referred  to  the  Master  of  this  Court  in  rotation  to  take  an  account 
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• 

of  the  partnership  dealings  and  transactions  hetween  the  plaintiff  and 
the  defendant  from  the  day  of  :  And  it  is 

ordered,  that  what  upon  taking  the  said  account  shall,  be  found  due 
from  either  of  the  said  parties  to  th«  other  of  them  be  paid  by  the 
party  from  whom  to  the  party  to  whom  the  same  shall  be  found  due ; 
[and  this  Court  doth  reserve  the  consideration  of  all  further  directions, 
and  of  the  costs  of  this  suit,  until  after  the  said  Master  shall  haye  made 
his  report]. 


12.  Farm  of  an  Order  on  Gktim  by  a  Person  claiming  to  u$e  the  Name 

of  hie  Trustee. 
In  Chancery. 

[Lord  Chancellor], 

Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Aim], 

or^ 
[Master  of  the  Rolls]. 

Dale. 

Between  A.  B.^  Plaintifil 
01  2).,  Defendant. 

Upon  motion,  Ac.  [as  in  Form  No.  1],  this  Court  doth  order,  that  the 
plaintiff  be  at  liberty  to  use  the  name  of  the  defendant  in  prosecuting 
the  action  at  law  in  the  plaintiff's  claim  mentioned,  on  indemnifying 
the  defendant  against  the  costs  of  such  action :  And  it  is  ordered,  that 
it  be  referred  to  the  Master  of  this  Court  in  rotation  to  settle  the 
indemnity  to  be  given  by  the  plaintiff  to  the  defendant,  in  case  the 
parties  differ  about  the  same. 


[  13.  Form  of  Order  on  Claim  for  the  Appointment  of  new  Trustees. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor,  naming  Atm], 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B.^  Plaintiff 
G.  i>.,  Defendant. 
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• 

Upon  motion,  Ac.  [^as  in  Form  No.  1],  this  Court  doth  order,  that  it 
be  referred  to  the  Master  of  this  Court  in  rotation  to  appoint  proper 
persons  to  bQ  new  trustees  under  the  indenture  [or  will  or  other  instru- 
ment] in  the  plaintiff's  claim  mentioned,  in  the  place  of  [or  to  act  in 
conjunction  vnth"]  the  defendant ;  And  it  is  ordered,  that  the  defendant 
do  convey  [assign  or  transfer']  the  trust  fund  or  property  [referring  to 
it]  to  such  new  trustees  [or  so  as  to  vest  the  same  in  such  new  trustees 
Jointly  with  himself]^  upon  the  trusts  of  the  said  indenture  [or  will  or 
other  document]^  or  such  of  them  as  are  now  subsisting  and  capable  of 
taking  effect,  and  they  are  to  declare  the  trust  thereof  accordingly, 
such  conveyance  [or  assignment]  to  be  settled  by  the  said  Master,  in 
case  the  parties  differ  about* the  same :  [And  it  is  ordered  that  the  defend- 
ant  do  deliver  over  to  such  new  trustees  aU  deeds  and  writings  in  his  custody 
or  power  relating  to  the  said  trust  property.]  ^ 

cottenhah,  c 
Langdale,  M.  R. 
Lancelot  Shabwell,  V.  C.  E. 
J.  Iv  Knight  Bbtjce,  V.  C. 
James  Wigram,  V.  C. 

'  To  be  omitted  in  the  case  of  infants  or  charities.     To  be  omitted  wher^  the 
defendant  is  continued  a  trustee. 


ORDEBS  IN   CHANCEBT.  Ixi 


ORDER  OP  COURT. 

Monday^  the  id  day  of  June,  1850. 

• 

The  Right  Honourable  Charles  Christopheb  Lord  Cottenham, 
Lord  High  Chancellor  of  Great  Britain,,  by  and  with  the  advice 
and  assistance  of  the  Right  Honourable  Henrt  Lord  Langdale, 
Master  of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice-Chancellor  of  England,  tHe  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight  Bruce,  and  the  Right 
Honourable  the  Vice-Chancellor  Sir  James  Wigram,  doth  here- 
BT,  in  pursuance  of  an  Act  of  Parliament,  passed  in  the  fourth 
year  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act 
for  facilitating  the  Administration  of  Justice  in  the  Court  of 
Chancery,"  and  of  an  iict  passed  in  the  fifth  year  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act  to  amend  an  Act  of 
the  Fourth  Year  of  the  Reign  of  Her  present  Majesty,  intituled 
'An  Act  for  facilitating  the  Administration  of  Justice  in  the 
Court  of  Chancery,' "  and  of  an  Act  passed  in  the  eighth  and 
ninth  years  of  the  reign  of  her  present  Majesty,  intituled,  "  An 
Act  for  amending  certain  Acts  of  the  Fourth  and  Fifth  Years  6f 
the  Reign  of  Her  Majesty,  for  facilitating  the  Administration  of 
Justice  in  the  Court  of  Chancery,  and  for  providing  for  the 
Discharge  of  the  Duties  of  the  Svbpcsna  OflBce  after  the  Death, 
Hesignation,  or  Removal  of  the  present  Patentee  of  that  OflSce," 
and  in  pursuance  and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct.  That  all  and  every  the 
rules,  orders,  and  directions  hereinafter  set  forth,  shall  hence- 
forth be  and  for  all  purposes  be  deemed  and  taken  to  be  General 
Orders  and  Rules  of  the  High  Court  of  Chancery ;  viz., — 

L  Every  decree  or  order  of  reference  ia  to  be  brought  into  the 
Master's  Office  by  the  party  having  the  carriage  thereof  within  ten 
days  after  the  same  shall  have  been  passed  and  entered,  and  in  default 
thereof  any  other  party  to  the  cause  or  matter  is  to  be  at  liberty  to 
bring  in  the  same,  and  such  party  shall  have  the  carriage  of  the  pro- 
ceedings under  such  decree  or  order,  unless  the  Master  shall  otherwise 
specially  direct. 
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IL  If  npon  the  warrant  taken  ont  for  considering  the  decree  or 
order  of  reference,  or  at  any  time  during  the  reference,  it  shall  appear 
to  the  Master,  with  respect  to  the  whole  or  any  portion  of  the  proceed- 
ings, that  the  interests  of  the  parties  can  be  classified,  he  is  to  be  at 
liberty  to  require  the  persons  constituting  each  or  any  class  to  be 
represented  by  the  same  solicitor ;  and  if  the  parties  constituting  such 
class  cannot  agree  upon  the  solicitor  to  represent  them,  the  Master  is 
to  be  at  liberty  to  nominate  such  solicitor  for  the  purpose  of  the  pro- 
ceedings before  him ;  and  if  any  of  the  parties  constituting  such  class 
shall  decline  to  authorize  the  solicitor  so  nominated  to  act  for  him, 
and  shall  insist  upon  being  represented  by  a  different  solicitor,  such 
party  shall  personally  pay  the  costs  of  his  own  solicitor  of  and  relating 
to  the  proceedings  before  the  Master  with  respect  to  which  such  nomi- 
nation shall  have  been  made,  and  all  such  further  costs  as  shall  be 
occasioned  to  any  of  the  parties  by  his  being  represented  by  a  different 
solicitor  fi-om  the  solicitor  so  to  be  nominated. 

m.  The  arrangement  and  regulation  of  the  course  of  proceedings 
under  each  reference  are  to  be  wholly  subject  to  the  control  and  direc- 
tion of  the  Master,  and  the  Master  is  to  proceed  with  the  reference 
made  to  him  as  speedily  as  the  nature  thereof  and  the.  business  of  the 
office,  will  allow. 

IV.  The  duration  of  warrants  to  proceed  upon  any  reference  before 
the  Master,  is  not  to  be  limited  to  an  hour,  or  any  other  period  of 
tiijie ;  and  the  proceedings  upon  any  warrant  are,  as  far  as  possible,  to 
be  continued  consecutively  from  hour  to  hour,  and  from  day  to  day, 
until  the  same  shall  be  completed,  but  not  so  as  to  cause  unreasonable 
delay  in  other  causes  or  matters  depending  before  the  Master;  and 
the  Master  shall  therefore  be  at  liberty  to  adjourn  the  further  hearing 
of  any  matter  or  thing  before  him,  to  such  future  day  slb  he  shall  think 
fit;  and  on  every  such  adjournment  the  parties  shall  be  obliged  to 
attend  without  a  further  warrant,  unless  the  Master  shall  otherwise 
direct. 

V.  The  Master  shall  give  priority,  as  far  as  may  be,  to  exceptions 
for  insufficiency,  impertinence,  and  scandal,  and  to  matters  and  appli- 
cations under  3  4!^  4  Will.  4,  c.  94,  §  13,  and  the  orders  made  in  pur- 
suance thereof,  and  to  any  other  matters  or  applications  requiring 
immediate  despatch. 

VI.  The  Master's  power  to  proceed  ex  parte,  in  case  of  the  non- 
attendance  of  any  party  on  any  warrant,  shall  extend  to  the  case  of 
his  non-attendance  upon  any  adjournment  of  any  warrant. 
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VJUL.  The  Masteip's  power  to  award  costs  in  case  of  the  non-attend- 
ance of  any  party  upon  any  warrant,  is  to  extend  to  the  case  of  his 
non-attendance  upon  any  adjournment  of  any  warrant  to  a  fixed  time. 

VIU.  In  all  cases  when  a  proceeding  has  been  unduly  delayed,  by 
reason  of  the  neglect  of  any  party  or  his  solicitor,  the  Master  shall  in 
the  first  report  which  he  shall  make  on  the  subject-matter,  in  respect 
of  which  such  proceeding  has  been  unduly  delayed,  state  specially  to 
the  Court  the  circumstances  of  such  delay,  in  order  that  the  Court 
may  if  it  shall  so  think  fit,  in  addition  to  and  notwithstanding  any 
costs  which  the  Master  may  have  certified  to  be  paid  in  the  course  of 
the  proceedings  before  him,  make  such  further  order  in  respect  thereof 
as  justice  shall  require. 

• 

IX.  If  it  shall  appear  to  the  Master  that  any  state  of  facts,  affidavit, 
or  other  proceeding  before  him,  contains  statements  which  are  imper- 
tinent or  of  unnecessary  length,  he  shall  be  at  liberty  (without  any 
application  made  to  him  for  the  purpose)  to  disallow  such  matter,  dis- 
tinguishing by  his  initials  in  the  margin  the  parts  so  disallowed ;  and 
he  shall  cause  a  memorandum  of  his  having  disallowed  such  imperti- 
nent matter  to  be  indorsed  on  the  office  copies  of  the  draft  of  his 
report,  as  to  the  particular  inquiry  on  which  such  state  of  facts,  affida- 
vit, or  other  proceeding  shall  have  been  used  before  him ;  and  in  the 
taxation  of  costs,  no  costs  shall  be  allowed  to  the  parties  by  or  on 
whose  behalf  such  state  of  facts,  affidavit,  or  other  proceedings  was 
brought  into  the  Master's  Office,  for  or  in  respect  of  the  matter  so  dis- 
allowed, and  the  Taxing  Master  shall  allow  to  the  other  parties  to  the 
suit  or  matter  all  sijch  costs  as  have  been  incurred  by  or  occasioned 
to  them  by  reason  of  the  matter  so  disallowed ;  and  such  costs  shall 
be  paid  by  the  party  by  or  on  whose  behalf  such  state  of  facts,  affida- 
vit, or  other  proceeding  was  so  brought  in. 

X.  In  all  proceedings  before  the  Master,  where  he  is  attended  by 
counsel,  the  allowances  on  the  taxation  of  costs  in  respect  of  the  fees 
to  such  counsel  are  to  be  regulated  upon  the  same  principle  as  if  the 
proceedings  were  before  the  Court. 

XI.  The  costs  of  procuring  the  attendance  of  counsel  before  the 
Master  are  to  be  allowed  on  the  taxation  of  costs  as  between  party 
and  party,  in  all  cases  in  which  the  Master  shall  certify  such  attend- 
ance to  be  proper,  and  in  no  other  case. 

^n.  In  case  of  the  absence,  from  illness  or  otherwise,  of  any  Master 
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to  whom  any  cause  or  matter  is  referred,  any  other  Master  may,  with 
his  concurrence,  act  in  the  place  of  the  Master  so  for  the  time  being 
absent ;  but  any  order  or  other  proceeding  to  be  made  or  had  by  or 
before  such  Master  so  acting,  is  to  be  entered  as  made  or  had  by 
or  before  him  for  or  in  the  place  of  the  Master  to  whom  the  reference 
is  made. 

Xin.  The  Masters  are  forthwith  and  from  time  to  time  to  meet  and 
consider  such  additional  orders  or  regulations  as  may  appear  to  them 
or  the  majority  of  them  calculated  to  expedite  and  facilitate  the  sat- 
isfactory transaction  of  the  business  of  the  suitors  in  their  offices ;  and 
to  report  such  additional  orders  or  regulations  to  the  Lord  Chancel- 
lor, to  the  end  that  if  the  same  should  be  approved  by  him,  proper 
steps  may  be  taken  for  such  additional  orders  or  regulations  being 
adopted  and  duly  made  General  Rules  and  Orders  of  the  Court. 

XrV.  The  registrars  are  forthwith  and  from  time  to  time  to  meet 
and  consider  such  orders  or  regulations  as  may  appear  to  them,  or 
the  majority  of  them,  calculated  to  expedite  and  facilitate  the  satisfac- 
tory transaction  of  the  business  of  the  suitors  in  their  office,  and  to 
report  such  orders  or  regulations  to  the  Lord  Chancellor,  to  the  end 
that,  if  the. same  be  approved  by  him,  proper  steps  may  be  taken  for 
such  orders  or  regulations  being  adopted  and  duly  made  General 
Rules  and  Orders  of  the  Court. 

XY.  That  this  order  be  drawn  up  and  entered  by  the  Registrar  of 
the  said  Court. 

(Signed)  Cottsnham,'C. 

Laitgdai^,  M.  R. 
Lancelot  Shadwbll,  V.  C.  E. 
J.  L.  Knight  Brucb,  V.  C. 
Jambs  Wigsam,  Y.  C. 
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In  the  Matter  of  the  Joint-stock  Companies  Winding-up  Act,  1848 
(11  A  12  Vict.  c.  45),  and  of  The  WHEAL  LOVELL  Mining 
Company. 

Hx  parte  WYLD. 

1849.    January  25,  26,  29. 

Mining  companies  formed  before  the  passing  of  the  Act  11  &  12  Vict,  c  45  are 
not  within  its  provisions,  the  intention  of  the  2d  section  being  only  to  bring  the 
associations  therein  mentioned  within  the  description  and  operation  of  the  Ist 
section. 

The  proyisions  of  this  Act  are  not  to  be  used  for  the  purpose  of  settling  contro- 
Terted  points  between  indiyidnal  shareholders  and  tiie  company.  Thus,  where 
a  company  had  instigated  one  of  its  creditors  to  recoTer  from  a  defaulting 
shareholder  a  debt  for  which  the  company  was  liable,  the  Court  held  that  the 
shareholder  could  not  proceed  to  obtain  a  conditional  order  for  dissolution 
under  the  12th  section  of  the  Act,  and  that  the  circumstances  of  the  case  in 
question,  though  falling  within  the  scope  of  the  5th  section,  afforded  no  test  of  , 
insolvency.* 

This  was  an  application  by  the  Wheal  Loyell  Mining  Company 
to  discharge  an  order  made  by  the  Vice-Chancellor  Knight  Bruce 
on  the  petition  of  James  Wyld,  and  by  which  his  Honor 
directed  the  *  conditional  dissolution  of  the  company  under       *  2 
the  following  circumstances  :  — 

*  See  In  re  Factage  Parisien,  18  W.  R.  214;  Re  Catholic  Publishing  Co.,  12 
W.  R.  455. 
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It  appeared  that  the  Wheal  Loyell  Mining  Company  was  formed 
in  the  latter  end  of  1845  ;  that  it  was  to  consist  of  500  shares  of 
25/.  each,  and  was  to  be  conducted  on  the  cost-book  system.  The 
petitioner  James  Wyld  was  a  subscriber  for  five  shares ;  but,  after 
paying  25/.  in  respect  of  these  shares,  and  upon  finding  that  the 
expenditure  of  the  mine  considerably  exceeded  its  receipts,  he 
declined  to  make  any  further  payments,  and  expressed  his  desire 
to  retire  from  the  company.  This,  however,,  was  refused  by  the 
company,  except  upon  ^e  condition  of  his  paying  all  the  arrears 
of  calls  then  due  from  him.  The  petitioner  having  declined  to  com- 
ply with  these  terms,  the  company  instigated  one  of  their  creditors 
to  proceed  at  law  against  him  for  the  recovery  of  a  debt  due  from 
the  company  in  respect  of  goods  supplied  to  them  by  the  creditor. 
At  the  date  of  the  action  the  petitioner  was  in  arrear  for  calls  in  the 
sum  of  115/.,  while  the  debt  for  the  recovery  of  which  the  action 
was  instituted  amounted  to  161/.  2s.  8d.  The  action  was  tried  on 
the  7th  December,  1848,  and  a  verdict  was  found  against  the  peti- 
tioner. 

The  Ist  section  of  the  Winding-up  Act,  after  referring  to  the 
7th  &  8th  Vict.  c.  Ill,  intituled  "  An  Act  for  facilitatmg  the 
winding  up  of  the  Affaii*s  of  Joint-stock  Companies  unable  to  meet 
their  pecuniary  Engagements,"  and  to  the  8th  &  9t}i  Vict.  c.  98, 
intituled  '^  An  Act  for  facilitating  the  winding  up  the  Affairs  of 
Joint-stock  Companies  in  Ireland  unable  to  meet  their  pecuniary 
Engagements,"  and  to  the  9th  &  10th  Vict.  c.  28,  intituled  "  An  Act 
to  facilitate  the  Dissolution  of  certain  Railway  Companies^"  enacts 

that  the  Act  shall  apply  to  all  companies,  corporate  or  unin- 
*  8       corporate,  *  within  the  provisions  of  either  of  the  two  Acts 

first  thereinbefore  mentioned  (including  all  companies  exist- 
ing on  the  1st  day  of  November,  1844,  and  which  should  have 
obtained,  or  should  obtain,  a  certificate  of  registration  under  the 
7th  &  8th  Vict.  c.  110,  intituled  "  An  Act  for  the  Registration, 
Incorporation,  and  Regulation  of  Joint-stock  Companies"),  and 
to  all  companies  which  would  have  been  within  the  provisions  of 
either  of  the  said  two  Acts,  if  they  had  not  been  dissolved  or  had 
not  ceased  to  trade  at  the. time  of  the  passing  thereof  respectively, 
and  to  all  banking  companies  which  would  have  been  within  the 
provisions  thereof,  if  they  had  not  been  specially  excepted  from  the 
provisions  of  the  Act  of  the  7th  &  8th  Vict.  c.  110,  intituled  as 
thereinbefore  mentioned,  and  to  all  companies  which  imder  the  pro- 
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Tisions  of  the  said  Act  to  facilitate  the  dissolution  of  certain  railway 
companies  should,  before  the  1st  day  of  March,  1848,  have  become 
bankrupt,  and  to  all  companies,  associations,  and  partnerships  to  be 
formed  after  the  passing  of  the  Act,  whereof  the  capital  or  profits 
was  or  were  divided,  or  to  be  divided  into  shares,  and  such  shares 
transferable  without  the  express  consent  of  all  the  copartners. 

The  2d  section  enacts  that  all  associations  or  companies  formed 
for  the  purposes  of  working  mines  or  minerals,  and  all  benefit 
building  societies  other  than  such  as  were  duly  certified  and 
enrolled  under  the  statutes  in  force  respecting  such  societies,  shall 
be  liable  to  the  operation  of  the  Act ;  provided,  nevertheless,  that 
nothing  therein  contained  shall  affect  the  jurisdiction  of  the  Court 
of  Stannaries  in  Cornwall. 

The  5th  section  specifies  the  several  cases  in  which  a  petition  for 
winding  up  may  be  presented  under  the  Act ;  and  the  5th 
paragraph  is  in  the  following  termq  :  ♦  "  If  any  action  *  4 
shall  have  been  brought  in  any  of  her  Majesty's  Courts  of 
Record  against  any  contributory  of  a  company  for  any  debt  or 
demand  which  shall  be  due  or  claimed  to  be  due  from  or  by  such 
company,  and  such  company  shall  not,  within  ten  days  after  notice 
in  writing  by  such  contributory  of  such  action  shall  have  been 
served  upon  the  company  in  manner  hereinbefore  directed  with 
respect  to  any  judgment  debt,  have  paid,  secured,  or  compounded 
for  such  debt  or  demand,  or  have  otherwise  procured  such  action 
'  to  be  stayed,  or  shall  not  have  indenmified  the  defendant  to  his 
satisfaction  against  such  action,  and  all  costs,  damages,  and  ex- 
penses to  be  incurred  by  him  by  reason  of  the  same." 

On  the  30th  October,  1848,  the  petitioner  served  the  manager  of 
the  company  with  the  following  notice:  "Wheal  Lovell  Con- 
solidated Mines  in  the  County  of  Cornwall.  I,  James  Wyld,  of 
No.  464,  West  Strand,  in  the  Couniy  of  Middlesex,  Esquire,  under 
and  by  virtue  of  an  Act  of  Parliament  made  and  passed  in  the  12th 
year  of  the  reign  of  her  present  Majesty,  intituled  *  An  Act  to 
amend  the  Acts  for  facilitating  the  winding  up  the  Affairs  of  Joint 
Stock  Companies  unable  to  meet  their  pecimiary  Engagements ; 
and  also  to  facilitate  the  Dissolution  and  winding  up  of  Joint-Stock 
Companies  and  other  Partnerships,'  do  hereby  give  you  and  each 
of  you  notice  that  an  action  at  law  in  her  said  Majesty's  Court  ol 
Exchequer  of  Pleas  at  Westminster  has  been  commenced  and 
prosecuted  against  me  as  a  contributory  in  the  Wheal  Lovell  Con- 
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Bolidated  Mining  Oompanj,  for  a  debt  or  demand  alleged  or  claimed 
to  be  due  from  the  adventurers  in  the  said  Wheal  Loyell  Mining 
Company  to  (the  plaintiff  in  tiie  action)  the  particulars  of  which 
said  debt  or  demand  are  as  hereunto  annexed ;  and  I  hereby  fur- 
ther give  you  and  each  of  you  notice  that  unless  within  ten 

*  6       days  from  the  service  of  this  notice  upon  *  you,  you  the  said 

Wheal  Lovell  Mining  Company  do  not  pay,  secure,  or  com- 
pound for  such  debt  or  demand,  or  otherwise  procure  such  action 
to  be  stayed,  or  do  not  indemnify  me  to  my  satisfaction  against 
such  action,  and  all  costs,  damages,  and  expenses  I  may  incur  by 
reason  of  such  action  having  been  commenced  and  prosecuted  as 
aforesaid,  I  shall  present  a  petition  to  the  Lord  Chancellor  or  to 
the  Master  of  the  Rolls  in  a  summary  way  for  the  dissolution  and 
winding  up,  or  for  the  winding  up  of  the  affairs  of  the  said  Wheal 
Lovell  Mining  Company.  Dated  this  28th  day  of  October,  1848, 
James  Wyld.  To  the  Adventurers  in  the  Wheal  Lovell  Mining 
Company.  To  Mr.  William  Game,  their  purser,  and  to  all  others 
whom  it  doth  of  may  in  any  manner  concern."  Ten  days  having 
elapsed  without  any  proceedings  on  the  part  of  the  company  being 
taken  for  payment  or  composition  of  the  debt,  or  the  indenmity  of 
the  petitioner,  he  presented  a  petition  praying  in  substance  the 
dissolution  of  the  company  either  forthwith,  or  conditionally  on 
the  non-fulfilment  of  such  terms,  and  by  such  parties  as  the  Court 
should  think  fit,  or  that  it  might  be  referred  to  the  Master  to  make 
preliminary  inquiries  as  to  the  necessity  or  expediency  of  the  dis- 
solution and  winding  up  of  the  said  company ;  apd  that  the  costs 
of  and  incident  to  and  consequent  upon  the  petition  might  be  or- 
dered to  be  paid  to  him  in  such  manner  as  to  the  Court  should  seem 
fit.  This  petition  came  on  to  be  heard  before  the  Vice-Chancellor 
Knight  Bruce  on  the  15th  December,  1848,  when  his  Honor  ordered 
that  the  petitioner  should  be  at  liberty  to  pay.  to  the  plaintiff  in  the 
action  his  debt  and  taxed  costs  in  the  action  without  prejudice  to 
any  question ;  and  that  the  costs  of  the  petitioner  in  the  action 
should  be  ascertained ;  such  costs  to  be  taxed  by  the  Taxing  Mas- 
ter of  her  Majesty's  Court  of  Exchequer  as  between  solici- 

*  6       tor  and  client ;  and  that  William  Came  in  the  *  petition 

named,  or  the  Wheal  Lovell  Mining  Company,  within  ten  days 
after  notice  of  such  payment,  and  of  the  amount  paid,  and  also  of  the 
amount  of  the  petitioner's  costs  in  the  action,  should  have  been  left 
at  the  counting^ouse  of  the  company,  should  be  at  liberty  to  pay 
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to  the  petitioner  the  amount  of  the  debt  and  costs,  after  deducting 
therefrom  the  sum  of  115/.,  the  amount  of  the  calls  mentioned  in 
.the  affidavit  of  William  Game,  and  that  the  same  should  be  re- 
ceived and  paid  without  prejudice  to  any  question  between  the 
parties ;  and  it  was  also  declared  that  in  case  such  payment  should 
not  be  made  by  the  company  withm  the  time  aforesaid,  the  affairs 
of  the  company  ought  to  be  wound  up  and  the  company  dissolved ; 
and,  in  either  case,  whether  such  payment  should  be  made,  or  in 

« 

default  of  such  payment,  that  the  petitioner  should  be  at  liberty  to 
bring  on  the  petitioh  again  for  hearing  before  the  Court  as  he  might 
be  advised. 

By  an  affidavit  of  William  Game,  the  manager  of  the  mines,  it 
appeared  that  the  cost  of  the  purchase  of  the  mines  amounted  to 
11,200/.;  that  the  first  call  realized  2500/.;  that  calls  to  the 
extent  of  14,000/.  had  from  time  to  time  been  made,  and  that  only 
585/.,  including  the  115/.  so  due  from  the  petitioner,  remained 
unpaid ;  that,  in  August,  1847,  the  company  was  in  debt  5208/. 
15s.  9d. ;  that  after  payment  of  the  whole  purchase-money  for  the 
mines,  and  the  working  expenses  down  to  July,  1848,  there  only 
remained  a  sum  of  1417/.  \Ss,  lid.  due  from  the  company ;  that 
independently  of  the  value  of  tUb  mines,  the  engines,  materials, 
stock,  and  machinery  of  the  company  were  worth  6000/. ;  that  the 
mines  were  in  an  improving  condition,  and  that  the  company  was 
perfectly  solvent ;  that  the  deponent  himself  was  a  holder  of  thirty- 
three  shares,  and  that  every  member  of  the  company,  with 
the  exception  of  the  petitioner,  was  most  desirous  to  *  con-  *  7 
tinue  the  company,  and  that  none,  according  to  deponent's 
belief,  desired  its  dissolution  except  the  petitioner. 

Mr.  Rolt  and  Mr.  Follett,  for  the  company,  contended,  first,  that 
mining  companies,  in  existence  before  the  passing  of  11  &  12  Vict. 
c.  45,  were  not  subject  to  its  provisions.  Secondly,  even  if  they 
were,  that  the  present  case  was  not  one  to  which  the  Act  in  ques- 
tion was  properly  applicable.  It  is  clear  that  the  2d  section 
includes  only  those  mining  companies  which  should  be  formed 
after  the  passing  of  the  Act :  it  must  be  read  in  conjunction  with 
the  1st  section,  which,  after  specifjring  the  companies  on  which  the 
new  Act  is  to  operate,  declares  that  it  shall  be  applicable  to  ^^  all 
companies,  associations,  and  partnerships  to  be  formed  after  the 
passing  of  this' Act,  whereof  the  capital  or  the  profits  is  or  are 
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divided  or  to  be  divided  into  shares,  and  such  shares  transferable 
without  the  express  consent  of  all  the  co-partners."  Assuming,  for 
the  moment,  that  the  shares  of  mining  companies,  formed  on  the 
cost-book  system,  are  transferable  wiiliout  Ae  consent  of  all  the 
partners,  which  is  by  no  means  admitted  (^Curling'  v.  Flighty  (a)  it 
is  obvious  that  these  companies  are  not  comprehended  within  the 
Ist  section,  otherwise,  why  should  they  be  specifically  mentioned  in 
the  2d  section :  the  latter  section  would  have  been  wholly  nuga- 
tory. If  the  question  is  to  be  decided  by  the  2d  section  only,  any 
one  of  a  partnership  of  two  or  three  might  present  a  petition,  which 
would  be  quite  beside  the  meaning  of  this  Act.  With  respect  to  the 
discretion  vested  in  the  Court,  the  12th  section  enacts,  '^  that,  on 
the  hearing  of  any  such  petition,  it  shall  be  lawM  for  the  Court,  if 

it  shall  not  think  fit  in  the  first  instance  to  make  an  order 
*  8       absolute,  to  require  any  *  parties  to  show  cause,  within  such 

time  as  the  Court  shall  think  fit,  why  the  company  should 
not  be  dissolved  and  wound  up  or  wound  up  under  this  Act,  or  to 
make  any  order  for  the  dissolution  and  winding  up  or  for  the  wind- 
ing up  of  such  company,  conditional  on  the  non-fiilfilment  of  such 
terms  and  by  such  parties  as  the  Court  shall  think  fit,  or  to  refer  it 
to  the  Master  to  make  preliminaiy  inquiries  as  to  the  necessity  or 
expediency  of  the  dissolution  and  winding  up  or  of  the  winding  up 
of  such  company :  and  it  shall  be  lawfiil  for  the  Court,  in  case  no 
sufficient  cause  be  shown,  or  in  case  the  terms  of  any  such  condi- 
tional order  be  not  fiilfiUed,  or  in  case  it  shall  appear  from  the 
Master's  Report  upon  such  reference  as  aforesaid,  that  the  dissolu- 
tion and  winding  up  or  the  winding  up  of  any  such  company  under 
this  Act  is  necessary  or  expedient,  to  make  such  order  absolute  as 
hereafter  mentioned."  The  present  is  manifestly  not  a  case  for 
the  interference  of  the  Court  within  the  meaning  and  spirit  of  this 
section.  Primd  facie  it  comes  within  the  letter  of  the  5th  para- 
graph of  the  5th  section ;  but  that  clause  never  could  have  been 
intended  to  embrace  the  case  of  a  company  having  recourse  to  the 
expedient  of  directing  one  of  their  creditors  to  sue  a  defaulting 
member.  The  only  way  the  12th  section  can  be  brought  to  bear, 
is  where  the  Court  sees  that  the  case,  as  proved  on  behalf  of  the 
petitioner,  is  such  that  the  company  ought  to  be  dissolved.  The 
mere  fact  of  being  within  the  scope  of  the  12th  section  will  not, 
like  the  provisions  of  the  Bankrupt  Act  which  are  imperative,  make 

(a)  6  Hue,  41 ;  S  .C,  2  Phil.  613. 
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it  absolutely  compulsory  to. dissolve :  the  very  reference  to  the  dis- 
cretion of  the  judge  proves  this.  Can  it  be  said  that  non-payment 
of  the  debt  in  this  case  is  proof  of  insolvency,  and  that,  too,  against 
the  evidence  which  has  been  read  of  the  entire  solvency  of  this  con- 
cern? The  question  for  the  discretion  of  the  Court  is 
whether  it  is  beneficial  *for.  all  the  members  of  this  com-  *  9 
pany  that  it  should  be  wound  up,  because  there  happens  to 
be  a  dispute  between  them  and  an  individual  shareholder  about  the 
nonr-payment  of  calls. 

Mr.  BcLcon  and  Mr.  J,  H,  Palmer^  for  the  petitioner,  supported 
the  decision  of  the  Vice-Chancellor,  and  relied  principally  on  the 
plain  words  of  the  2d  section:  they  referred  also  to  the  88d, 
92d,  99th,  and  117th  sections.  They  argued  that  the  Ist  section 
was  sufficient  to  have  embraced  mining  companies,  and  that  these 
were  specially  named  in  the  2d  section,  because,  by  the  Joint- 
stock  Registration  Act,  (a)  mining  companies  were,  among  others, 
excluded.  The  18th  section  of  the  Winding-up  Act  displaces  the 
argument  as  to  the  inapplicability  of  the  Act  to  partnerships  of  two 
or  three  persons. 

Mr.  RoUj  in  reply,  was  directed  by  the  Lord  Chancellor  to  con- 
fine his  argument  to  the  construction  of  the  Act.  He  contended 
that  even  on  the  assumption  that  the  shares  of  mining  companies, 
formed  on  the  cost-book  system,  are  transferable  without  the  con- 
sent of  all  the  partners,  it  is  obvious  that  these  companies  are  not 
comprehended  within  the  1st  section,  otherwise  why  should  they  be 
specifically  mentioned  in  the  2d  section  ?  The  question  is.  Is  this 
Mining  Company  comprehended  within  the  7  &  8  Vict.  c.  Ill  ? 
Clearly  not,  unless  it  can  be  said  to  be  a  joint-stock  company 
within  the  meaning  of  that  term  in  7  &  8  Yict.  c.  110 ;  but,  by  ^e 
63d  section  of  that  Act,  mining  companies  are  specially,  and  by 
name,  exempted  from  its  provisions. 

*  The  Lord  Chancellor.  —  The  company  or  copartner-      *  10 
ship  in  question  is  a  mining  association,  but  which  had  .exist- 
ence before  the  passing  of  the  11th  &  12th  Vict.  c.  45,  and, 
consequently,  under  the  1st  section  of  the  Act,  would  not  be  in- 
cluded:  it  is  not  included  among  the  companies  afiected  by  the 

(a)  7  &  8  Vict.  c.  110. 
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.Act.  The  first  section  of  the  Act  brings  all  the  companies  affected 
by  certain  Acts  recited  within  its  operation ;  and  then  comes  this 
general  description:  '^  and  to  all  companies,  associations,  and 
partnerships  to  be  formed  after  the  passing  of  this  Act,  whereof  the 
capital  or  the  profits  is  or  are  divided,  or  to  be  divided  into  shares, 
and  such  shares  transferable  without  the  express  consent  of  all  the 
copartners."  The  company  in  question,  therefore,  would  not  be 
within  the  Act  unless  the  2d  section  includes  it. 

Now,  the  2d  section  is  in  these  words:  ^^And  be  it  enacted, 
that  all  associations  or  companies  formed  for  the  purposes  of  work- 
ing mines  or  minerals,  and  all  benefit  building  societies  other  than 
such  as  are  duly  certified  and  enrolled  imder  the  statutes  in  force 
respecting  such  societies,  shall  be  liable  to  the  operation  of  this 
Act." 

It  is  contended  that  this  section  brings  all  companies  and  all 
partnerships  for  mining  purposes,  whether  they  answer  the  descrip- 
tion in  the  first  clause  or  not,  within  what  is  called  the  operation 
of  the  Act ;  and  the  question  which  I  have  to  consider  is,  whether 
that  is  the  right  construction  of  the  second  clause,  or  whether,  as 
is  contended  fo^*  on  the  other  hand,  it  is  merely  a  mode  adopted  by 
the  Legislature  of  declaring  that  such  associations  are  to  be  associa- 
tions   considered   as  among  the  enumerated  associations  to  be 

operated  upon  by  the  Act. 
*  11  *  Now,  in  the  first  place,  take  the  very  words  of  the  Act 

without  reference  to  the  consequences  that  might  follow  fi'om 
one  construction  or  the  other.  The  1st  section  describes  the  sort  of 
companies  that  are  to  be  the  subjects  of  the  Act.  It  therefore 
describes  certain  companies  which  were  within  the  operation  of 
prior  Acts,  particularly  the  7th  &  8th  Vict.  cc.  110  and  111 ;  and 
then  it  uses  those  general  words  confining  the  operation  of  the  Act, 
as.might  be  expected,  to  such  companies  as  should  be'  formed  after 
the  passing  of  the  Act.  One  construction  therefore  contended  for 
is  simply  this :  that  the  second  clause  is  merely  an  addition  to  the 
description  of  company  to  be  affected  by  the  Act.  The  other  con- 
struction is  that  all  companies,  all  partnerships,  within  one  descrip- 
tion or  another,  provided  they  relate  to  mining,  are  to  be  within 
the  operation  of  the  Act. 

Now,  taking  the  words  by  themselves,  it  seems  to  me  much 
more  consistent  with  the  terms  of  the  clause  to  say,  that  this  second 
clause  (singularly  framed,  undoubtedly  as  it  is,  but  which,  I  think, 

.  [8] 


THE  WHEAL  LOYELL  MINING  GOBfPANT.  *  11 

18  capable  of  explanation  by  reference  to  a  former  Act)  is  merely  a ' 
declaration  tbat  mining  companies  are  to  be  within  the  operation 
of  the  Act ;  and,  if  that  be  the  meaning,  it  is  not  material  in  what 
words  that  is  expressed ;  but  the. very  words  nsed  are :  ^^  all  asso- 
ciations send  companies  formed  for  the  purposes  of  working  mines 
shall  be  liable  to  the  operation  of  the  Act." 

Now,  as  to  the  operation  of  the  Act:  those  who  contend  in 
favor  of  the  lai^e  construction  of  this  clause  —  namely,  that  it 
must  include  all  mining  companies  —  would  leave  out  the  first 
clause  altogether.  Such  construction  would  leave  all  the 
subsequent  clauses  to  operate  *  on  the  company  in  question ;  *  12 
but  it  would  exclude  the  first  clause.  What  is  the  first 
clause?  The  first  clause  is  a  most  important  part  of  the  Act, 
because  it  describes  the  companies  on  which  the  Act  is  to  operate ; 
it  enumerates  some  by  particular  description,  and  gives  a  general 
description  of  others.  That  being  the  subject-matter  on  which  the 
Act  is  to  operate,  the  other  provisions  are  directory,  and  make  cer- 
tain arrangements  for  the  purpose  of  carrying  the  object  of  the  Act 
into  efi*ect. 

It  may  be  naturally  said  it  is  singular  that,  th$  first  clause  pro- 
fessing to  enumerate  and  describe  the  companies  which  are  the 
subjiect  of  the  Act,  the  Act  should,  by  a  second  independent  clause, 
enumerate  and  describe  other  companies,  and  say  all  such  com- 
panies shall  be  under  the  operation  of  the  Act ;  and,  if  there  be 
nothing  in  the  prior  Acts  to  explain  that,  it  would  have  been  a 
difficult  matter  to  speculate  on  what  it  was  that  gave  rise  to  that 
mode  of  describing  the  companies  that  were  to  be  operated  on  by 
the  Act  11  A  12  Vict.  c.  45.  But,  by  reference  to  the  former  Act, 
the  1  &  8  Vict.  c.  110,  which  directed  the  registration  of  the  com- 
panies (the  next  chapter  fiimishing  the  means  by  which  those 
companies  were  to  be  wound  up),  we  find  that  that  Act  excludes 
banking  companies,  and  these,  although  they  are  not  the  subject- 
matter  of  the  present  Act,  are  all  material  to  Jbe  considered  in  put- 
ting a  construction  upon  the  terms  in  question :  it  excludes  banking 
companies,  and  benefit  building  societies  which  are  duly  enrolled 
under  their  own  Acts,  and  then,  by  a  totally  distinct  and  indepen- 
dent clause,  namely,  the  63d  clause,  it  excludes  from  the  operation 
of  that  Act  partnerships  for  working  mines  on  the  cost-book  prin- 
ciple ;  and  it  excludes,  generally,  all  joint-stock  companies  which 
have  been  formed  before  the  1st  November,  1844:  so  that  the 
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*13  *Act  for  registration  of  these  companies,  by  a  distinct 
clause  from  the  position  in  which  jt  stands  in  the  Act,  and 
from  the  description  of  companies  to  be  operated,  on  by  the  Act, 
excludes  mining  companies  of  a  particular  description;  that  is, 
mining  companies  carried  on  under  the  cost-book  principle.  Thus, 
therefore,  such  mining  companies*  were  not  operated  on  by  the  Act 
of  the  7  &  8  Vict.  c.  110,  nor  were  banking  companies. 

There  is  another  description  of  company  on  which  it  is  not  very 
easy  to  understand  how  tliese  two  Acts  were  intended  to  operate,  — 
namely,  benefit  building  societies  generally,  as  distinguished  from 
benefit  building  societies  duly  enrolled  under  that  particular  ^ct. 
These  are  the  subjects  of  exception  in  the  7  &  8  Vict.  c.  110; 
and  that  Act  is  followed  by  the  11  &  12  Yict.  c.  45,  which  proposes 
to  make  alterations  in  this  respect,  and  to  include  and  bring  under 
its  operation  certain  companies  which  were  excluded  from  the 
operation  of  the  prior  Act  of  the  7  &  8  Yict.  c.  110 ;  and  for  that 
purpose,  and  in  the  first  clause,  after  providing  that  this  Act  shall 
apply  to  all  companies  affected  by  the  prior  Acts,  which  would  not 
include  banking  companies,  and  which  would  not  include  mining 
companies  because  they  are  expressly  excepted,  it  says,  ^^  and  to 
all  banking  companies  which  would  have  been  within  the  proyisions 
of  the  former  Act,"  if  they  had  not  been  specially  excepted  from 
the  provisions  of  the  Act  of  the  7th  and  8th  Yict.  c.  110 ;  so  that 
with  regard  to  banking  companies,  which  are  excepted  out  of  the 
first  Act  by  a  distinct  exception,  among  the  enumeration  of  the 
companies  to  be  affected  by  it,  those  the  present  Act  includes  by 
distinctly  declaring  that  it  shall  apply  to  all  banking  companies 
which  would  have  been  within  the  prior  Act,  if  they  had  not  been 
specially  excluded.  That  is  the  mode  in  which  it  gets  rid 
*  14  of  tiie  exception  *  as  to  banking  companies ;  but  the  former 
Act  also  excepted  those  benefit  building  societies  which  were 
not  duly  enrolled  according  to  their  particular  Acts ;  and  why  this 
Act  dealt  with  that  description  of  company,  together  with  mining 
companies,  in  the  second  section,  does  not  very  clearly  appear; 
but  the  second  section  does  deal  with  that  description  of  companies ; 
and,  inasmuch  as  the  7th  and  8th  Yict.  c.  110  dealt  with  mining 
companies  by  a  separate  clause,  it  appears  to  have  been  thou^t 
more  consistent  with  the  former  Act,  or  safer,  to  deal  also  with 
those  companies  under  a  separate  clause :  and  then  we  find,  as  the 
6Sd  section  of  the  first  Act  deals  with  mining  companies,  the  2d 
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section  of  the  Winding-^p  Act  also  deals  with  mining  companies. 
This  Act,  therefore,  ha^g,  by  distinct  enumeration  in  the  1st 
section,  got  rid  of  the  exception  as  to  banking  companies,  in  the 
2d  section  declares  that  mining  companies,  and  a  certain  descrip- 
tion of  building  societies,  shall  also  be  within  the  operation  of  the 
Act.  It  appears  to  me  that  this  goes  a  great  way  to  explain  what 
otherwise  would  not  be  very  explicable,  why  it  was  that  a  distinct 
clause,  finding  its  position  in  the  Act  as  it  does  here,  was  introduced, 
and  goes  a  great  way  to  show  that  the  Act  intended  to  deal  with 
those  mining  companies  as  it  had  clearly  intended  to  deal  with  the 
banking  companies ;  namely,  to  remove  the  exception  which  had 
been  introduced  into  the  Act  of  the  7th  and  8th  Vict.  c.  110.  This 
would  make  the  whole  perfectiy  consistent,  and  would  be  the  same 
thing  as  if  the  first  section  of  this  Act  had  dealt  with  these  mining 
companies  as  it  has  dealt  with  the  banking  companies ;  and  there- 
fore treated  them  as  coming  within  the  enumeration  of  companies 
und^  the  operation  of  the  Act.  What  woyld  be  the  effect  of 
the  other  construction?  It  would  be  this:  that,  having 
excluded  all  mining  companies  carried  on  under  the  *  cost-  *  15 
book  principle  from  the  operation  of  the  first  Act,  by  this  Act 
it  would  include  not  only  all  companies,  whether  the  shares  were 
transferable  or  not,  but  all  partnerships  whether  having  existed  for 
a  great  number  of  years  or  not,  or  a  new  company  or  not;  it 
would  include  them  all ;  and  this  was,  necessarily,  the  argument 
on  tiiat  construction  of  the  Act.  Any  thing  more  preposterous 
than  this  could  not  be  conceived.  There  is  nothing  to  confine  or 
to  restrict  the  operation  of  this  Act  if  it  applies  to  aU  mining 
companies:  suppose  an  old  mining  company,  carried  on  by  two 
proprietors  jointiy,  or  any  number  of  parties,  whether  on  the  cost>- 
book  principle  or  not,  or  in  shares  transferable  with  the  consent  of 
all  the  copartners  or  not,  it  is  made  the  test  that  this  Act  was  at 
once  to  operate  on  all  such  companies.  That  would  be  a  total 
departure  from  the  whole  scheme  of  this  Act. and  the  former  Act, 
and  would  be  putting  this  association  on  a  footing  which  is  totally 
inapplicable,  imder  this  Act,  to  any  other  company.  If  the  words 
are  such  as  are  not  capable  of  being  dealt  with  in  any  other  way, 
whatever  error  might  have  been  committed,  one  would  be  bound  to 
give  effect  to  them ;  but  it  is  a  construction  that  one  would  be  very 
slow  and  very  unwilling  to  put,  although  you  might  be  compelled, 
by  the  words,  to  adopt  that  particular  construction.    But  nobody 
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can  doubt  that  it  would  be  acting  contrary  to  the  real  intention  of 
the  Act,  although  that  intention  may  not  have  been  sufficiently 
expressed.  But  then  would  that  construction  be  consistent  with 
the  words  used  ?  Would  that  be  putting  the  companies  under  the 
operation  of  the  Act  ?  The  operation  of  the  Act  is  to  apply  to 
companies  of  a  certain  description,  new  companies  formed  after 
the  passing  of  the  Act,  or  other  companies,  which  are  to  be  ascer- 
tained with  reference  to  the  Acts  recited.    This  mining  company 

is  not  within  the  Acts  recited,  and  is  not  a  new  company ; 
♦  16      *  therefore  it  would  be  a  company  excluded,  or  rather  not 

included  within  the  description  of  the  Ist  section,  which 
declares  what  companies  are  within  the  Act.  To  include  it  within 
the  Act  woidd  be  to  put  a  false  construction  on  the  2d  clause, 
for  the  sole  purpose  of  doing  that  which  it  is  impossible  to  suppose 
the  Legislature  intended,  —  namely,  of  operating  on  all  such  com- 
panies without  any  restriction  or  discretion,  whether  they  existed 
for  any  length  of  time,  or  were  carried  on  upon  one  principle  or 
another.  It  appears  to  me  that  that  is  not  only  the  obvious  inten- 
tion of  the  Legislature,  but  that  it  is  much  more  consistent  with 
the  words  used  (perhaps  not  so  happily  expressed  as  one  could 
wish),  and  with  the  principle  and  the  obvious  meaning  of  the  Act 
to  put  the  construction  on  it,  that  the  second  clause  merely  meant 
to  add  to  the  description  of  the  companies  which  were  to  be  affected 
by  the  description  and  operation  of  the  first  clause.  Upon  the 
construction  of  the  Act,  therefore,  if  it  had  stood  alone,  I  certainly 
should  think  much  the  safest  construction  would  be  to  come  to  the 
conclusion  which  I  have  now  expressed ;  but  I  confess  that,  if  this 
company  had  been  within  the  provisions  of  the  Act,  I  could  not 
have  given  effect  to  the  order  of  the  Vice-Chancellor  as  operating 
on  this  Act. 

Now  the  Act  goes  on  professing  to  deal  with  companies  unable 
to  meet  their  pecuniary  engagements.  Not  only  have  we  that  as 
the  title  of  the  Act,  but  it  is  obvious  from  the  whole  structure  of 
the  Act,  —  it  is  obvious  from  the  injuries  intended  to  be  remedied,  — 
that  it  was  not  intended  to  deal  with  companies  that  were  solvent, 
carrjdng  on  their  business,  that  might  be  prosperous,  or,  at  least, 
could  not  come  within  the  description  of  companies  unable  to 
meet  their  pecuniary  engagements.^    The  Act  intends,  and,  con- 

'  '  See  Ex  parte  Spackman,  post,  p.  170 ;  Ex  parte  Wise,  1  Drew.  465.    In 
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taining  provisions  *  for  carrying  that  intention  into  effect,  *  17 
famishes  the  means,  in  the  event  of  companies  failing  to 
answer  the  purpose  for  which  they  were  created,  of  facilitating  the 
recovery  of  debts  owing  to  those  who  have  debts  due  from  such 
companies,  and  of  doing  justice  between  shareholders,  some  of 
whom  might  be  called  on  to  pay  the  obligations  of  the  company 
beyond  their  share  of  the  responsibility.  The  object  of  this  Act, 
and  of  the  former  Act,  (a)  was  to  afford  some  test  by  which  it  should 
be  ascertained,  whether  the  company  did  or  did  not  fall  within  the 
description  of  a  company  imable  to  meet  their  pecuniary  engage- 
ments :  in  short,  a  sort  of  Act  of  bankruptcy  of  the  company. 
The  former  Act  dealt  with  it  as  an  Act  of  bankruptcy,  called  it  an 
Act  of  bankruptcy,  and  provided  certain  tests.  The  «ame  identical 
tests  that  are  applied  to  traders  as  evidence  of  their  insolvency 
are  applied  as  tests  in  the  case  of  companies ;  and,  in  the  event 
of  the  test  being  applied,  and  the  company  not  being  able  to  abide 
that  test,  it  considers  that  as  an  Act  of  bankruptcy  in  effect,  and, 
therefore,  subjects  the  company  to  the  operation  of  the  provisions 
for  winding  up  the  concern.  But  all  those  tests  are  simply  for  the 
purpose  of  coming  to  a  safer  conclusion  as  to  whether  a  company 
does,  or  does  not,  fall  within  the  description  of  companies  whose 
affidrs  require  winding  up,  and  as  to  whom,  therefore,  the  policy  of 
the  Act  was  intended  to  apply.  Now,  among  other  tests  proposed, 
is  one  of  a  creditor  having  a  judgment  against  a  company,  demand- 
ing payment,  and  the  company  not  paying  after  a  certain  length  <^ 
time ;  the  company  having  the  opportunity  of  paying  the  judgment 
debt  if  they  please,  if  they  do  not  pay  that  debt  so  ascertained  to 
be  a  lawful  debt  by  the  judgment,  it  is  assumed  they  cannot. 
That  is  assumed  as  a  very  *fair  test  under  the  circum-  *18 
stances  to  which  the  Act  was  intended  to  apply.  But  follow- 
ing that,  another  provision  is  necessarily  and  properly  introduced, 
namely,  that  if  a  creditor  thinks  proper  to  sue  an  individual,  shar^ 
holder  and  recovers  a  judgment,  or  shall  be  in  the  course  of 
recovering  his  judgment  against  that  individual  shareholder,  the 
shareholder  being  so  called  upon  to  pay,  or  liable  to  pay  more  than 
he  ought  to  pay,  is  then  authorized  to  apply  to  the  CQmpany  to 
relieve  him  from  this  liability ;  and  if  the  company  do  not  within 

re  Anglo-Greek  Steam  Company,  L.  B.  2  £q.  1 ;  In  re  Suburban  Hotel  Com- 
pany,  L.  R.  2  Ch.  Ap.  737. 
(a)  7  A;  8  Vict.  c.  111. 
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a  certain  time  relieve  him  from  the  liability,  that  also  is  considered 
as  a  test  of  the  condition  of  the  company,  and  of  their  being  in 
a  condition  to  require  the  winding  up  of  their  affairs,  —  namely, 
that  they  are  not  in  a  position  to  meet  their  pecuniary  engage- 
ments.^ Now  if  these  circumstances  occur  where  the  test  does 
not  at  all  prove  the  point  under  investigation, — if  these  facts 
occur,  but  adSbrd  no  proof  of  the  insolvency  of  the  company,  or  of 
their  being  unable  to  meet  their  pecuniary  engagements,  in  such 
a  case  the  Act  loses  the  test  which  was  intended  to  be  applied ; 
and  then  the  question  is,  whether  the  Court,  exercising  a  discre- 
tion,—  for  so  ample  a  discretion  is  given, — would  be  right  in 
exercising  its  discretion,  and  putting  the  Act  into  operation  upon 
such  a  test,  while  the  circumstances  stated  do  not  come  up  to  that 
which  is  required  to  be  proved  before  the  company  ought  to  be 
subjected  to  the  operation  of  the  Act. 

Now  in  this  case  do  the  facts  prove  what  the  Act  intended  should 
be  established  by  the  test,  before  the  discretion  of  the  Court  should 
be  exercised  for  the  purpose  of  bringing  a  company  within  the 
operation  of  the  Act  ?  Here  is  a  quarrel  between  the  shareholder 
and  the  company.     The  shareholder  having  bought  certain  shares, 

—  and  whether  for  a  good  reason  or  a  bad  reason  is  quite 
*  19      immaterial,  but  having,  for  *  some  reason  or  other,  declined 

to  pay  the  future  calls, — the  company  says,  "  You  must  pay 
those  calls :  "  he  says,  ^^  I  will  not  pay  those  calls :  I  insist  upon 
it,  I  have  a  right  to  retire  from  the  company  without  any  obligation 
to  pay  the  calls  that  have  been  made."  That  is  the  contest  be- 
tween the  company  and  the  shareholder.  Now  the  shareholder, 
taking  the  statement  from  his  own  affidavit,  considers  that  the 
action  brought  by  the  creditor  was  not  brought  by  the  creditor  for 
his  own  purposes  to  recover  the  debt  which  he  claims  i^inst  the 
company,  but  that  he  was  set  on  by  the  company,  or  the  officers  of 
the  company,  for  the  purpose  of  indirectly  compelling  this  share- 
holder to  pay  his  calls,  that  is  to  say,  to  create  a  claim  by  him 
against  the  company  which  they  might  set  off  against  the  calls 
which  they  demanded  from  him ;  and,  according  to  his  own 
representation,  that  was  the  reason  why  this  action  was  brought 
against  him.  He  takes  the  course  which  the  Act  prescribes,  of 
giving  notice  to  the  company;  as  a  matter  of  course,  if  that 

'  See  In  re  European  life  Assoraaoe  Society,  L.  B.  9  £q.  122, 
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was  their  purpose,  and  the  shareholder  is  right  in  supposing 
that  was  the  object  of  the  action,  they  do  not  regard  the  notice, 
because  they  intended  the  creditor  should  recover  judgment 
against  the  shareholder,  and  then  to  tell  him,  we  will  not  reim- 
burse you  without  deducting  the  amount  of  the  calls,  thus  obtain- 
ing payment  of  the  calls  by  deducting  them  from  the  debt  to  which 
tiiey  were  liable.  That  was  the  course  suggested.  The  terms  of 
the  Act  are  complied  with,  because  here  is  an  action  brought  by  a 
creditor  of  the  company  against  a  shareholder,  there  is  notice 
given  by  the  shareholder  to  the  company ;  and  so  far,  in  point  of 
fact,  the  test  arises  which  the  Act  intended  should  be  considered 
a  fair  criterion  of  the  position  of  the  company.  That,  however,  is 
not  what  the  Act  intended :  the  Act  iiitended  all  this  trans- 
action as  a  test  of  insolvency  and  of  incapacity  in  *  a  com-  *  20 
pany  to  meet  their  engagements ;  but,  in  fact,  the  transaction 
here  does  not  prove  it  at  all ;  tlie  whole  machinery  is  adopted  for 
a  totally  different  purpose,  and  has  no  reference  whatever  to  the 
capacity  or  incapacity  of  the  company  to  pay  their  debts.  I  have 
that,  not  from  the  statement  of  the  company,  but  from  the  state- 
ment of  the  shareholder  who  represents  that,  making  that,  it 
is  true,  as  a  ground  of  complaint  against  the  company,  but  by  so 
doing  he  keeps  them  out  of  the  operation  of  the  Act  which  he  has 
endeavoured  to  enforce. 

Then  comes  the  question  of  discretion  which  the  Act  gives  the 
Court,  as  to  whether  it  will  or  will  not  put  the  Act  into  opera- 
tion against  the  company.  The  12tli  section  provides  "that, 
on  the  hearing  of  any  such  petition,  it  shall  be  lawful  for  the 
Court,  if  it  shall  not  think  fit,  in  the  first  instance,  to  make  an 
order  absolute,  to  require  the  parties  to  show  cause,  within  such 
time  as  the  Court  shall  think  fit,  why  the  company  should  not  be 
dissolved  and  wound  up :  "  and  then  it  provides  that  it  shall  im- 
pose any  terms  it  thinks  just,  or,  if  it  thinks  right,  "  to  refer  it  to 
the  Master  to  make  preliminary  inquiries  as  to  the  necessity  or 
expediency  of  the  dissolution  and  winding  up,  or  of  the  winding  up 
of  such  company ;  and  it  shall  be  lawful  for  the  Court  in  case  no 
sufficient  cause  be  shown,  or  in  case  the  terms  of  any  such  condi- 
tional order  be  not  fulfilled,  or  in  case  it  shall  appear  from  the  Mas- 
ter's report  upon  such  reference  as  aforesaid,  that  the  dissolution  and 
winding  up,  or  the  winding  up  of  any  such  company  under  this  Act 
is  necessary  or  expedient,  to  make  such  order  absolute,  as  hereafter 
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mentioned;"  leaving  it  to  the  discretion  of  the  Court  either  to  act 
immediately,  or  to  put  tlie  parties  in  a  position  to  relieve  them- 
selves from  it  by  performing  such  terms  as  the  Court  may 

*  21     think  *  right,  or  to  refer  it  to  Uie  Master  to  inquire  whether, 

under  the  circumstances,  it  is  expedient  and  proper,  that 
the  company  should  or  should  not  be  wound  up.  Now,  as  to  the 
affairs  of  the  company :  -^  it  is  not  easy  to  come  to  any  satisfactory 
conclusion  on  this  point  from  what  is  stated  by  the  purser  of  the 
company.  There  are  things  stated  in  the  affidavit  not  satisfactory ; 
and  it  does  not  appear  very  distinctly  as  to  what  the  result  would 
be  of  the  figures  stated  in  that  affidavit ;  but  I  find  no  test  of  in- 
solvency. If  I  believe  the  purser's  affidavit,  there  certainly  is  not 
only  no  insolvency,  but  there  is  a  state  of  things  promising  success 
for  the  future.  The  circumstance  of  not  having  paid  a  dividend 
on  the  new  adventure  in  the  mine,  is  no  proof  that  the  affiiirs  of  the 
company  are  not  prosperous.  We  know  that  the  first  expenditure 
may  be  very  large,  and  till  that  expenditure  begins  to  produce  its 
fruits,  it  can  hardly  be  expected  that  a  dividend  should  be  paid 
among  the  shareholders.  But  the  affidavit  states  that  the  prop- 
erty has  increased  to  more  than  the  obligations  of  the  company, 
and  this  would  show  a  flourishing  condition.  But  what  I  am 
to  look  to,  is  not  whether  this  affidavit  shows  a  flourishing  con- 
dition of  the  affairs  of  the  company,  but  whether  there  is  any 
evidence  before  me  of  their  being  in  such  a  state  as,  under  the 
provisions  of  the  Act,  to  require  winding  up.  I  do  not  find  that 
test  which  the  Act  afibrds;  at  least,  it  is  inoperative  under  existing 
circumstances ;  and  I  do  not  find  there  is  any  satisfactory  con- 
clusion that  it  is  otherwise,  from  any  other  circimistances  stated. 
Being  of  opinion  that  the  second  claase  has  not  the  construction 
contended  for,  the  other  matter  does  not  arise.  But  there  being 
two  grounds, ;—  either  of  which  would  be  sufficient  foundation  for 
the  order  I  make,  —  I  thought  it  right  for  the  parties  to  be  aware, 

that,  on  both  grounds,  I  am  of  opinion,  this  is  not  a  case  in 

*  22     which  it  is  right  to  make  any  order.     And  *  I  cannot  but 

think  it  is  an  error  to  use  this  Act  for  the  purpose  of  set- 
tling controverted  points  between  a  shareholder  and  the  company. 
It  was  not  intended  for  that  purpose  at  all.  The  order  appealed 
from  uses  it  for  that  purpose,  and  decides  that  there  is  to  be  a  set- 
off, and  makes  arrangements  to  settle  the  disputes  between  the 
[16] 
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shareholder  and  the  company.  There  is  no  such  object  in  the  Act. 
The  object  was  on  behalf  of  all  creditors  and  shareholders,  if  a 
case  appeared  which  would  make  it  expedient  that  the  affairs  of 
the  company  should  be  wound  up,  to  make  arrangements  for  that 
purpose.  That  was  the  object  of  the  statute,  and  to  apply  the 
machinery  of  this  statute  for  the  purpose  of  settling  disputes  about 
calls  or  shares,  or  payments  by  the  shareholders  of  a  company,  ap- 
pears to  be  a  matter  totally  and  entirely  collateral  to  the  object  of 
the  Act,  foreign  from  the  purposes  of  the  Act,  and  one,  therefore, 
which  the  Court  would  not  use  the  machinery  of  the  Act  for  the 
purpose  of  carrying  into  effect.  I  think,  therefore,  the  order  of  the 
Yice-Chancellor  must  be  discharged,  and  the  petition  before  him 
refused. 

On  the  question  of  costs,  the  Lord  Chancellor  observed  that  he 
had  decided  the  case  on  the  construction  of  the  statute ;  but,  being 
of  opinion  that  if  the  construction  of  the  Act  had  been  such  as  the 
petitioner  contended  for,  he  had  not  a  case  in  point  of  circum- 
stances entitling  him  to  come  to  the  Court,  the  petition  to  the  Yice- 
Chancellor  must  be  dismissed  with  costs.^ 


*  In  the  Matter  of  BENJAMIN  LEWES,  a  Lunatic,  *  23 

AND 

In  the  Matter  of  the  Act  1  W.  4,  c.  60. 

1849.    January  26. 

Where  it  clearly  appeared  that  the  lunatic  waa  a  trustee  of  mortgaged  premises, 
and  the  mortgage  deed  contained  a  declaration  to  that  effect :  ffM,  that  the 
costs  of  proceedings  under  the  Act  1  W.  4,  c.  60  to  obtain  a  re-conveyance 
must  be  borne  by  the  mortgagor.' 

In  this  case,  the  Master,  by  his  report,  dated  the  8th  January, 
1849,  and  made  in  pursuance  of  an  order  dated  the  2l8t  July,  1848, 

>  See  Ex  parte  Watson,  3  De  G.  &  Sm.  253. 

'  But  this  will  not  be  ordered,  where  the  trust  docs  not  appear  on  the  deed. 
Be  Townsend,  2  Phil.  348 ;  Post,  p.  686 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1389. 
VOL.  I.  2  [  17  ] 
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found  that  the  Bev.  Benjamin  Lewes,  the  lunatic,  was  seised  of  the 
mortgaged  hereditaments  and  premises  as  a  trustee  upon  the  trusts 
of  the  will  of  John  Hancock ;  and  that  he  was  seised  of  the  said 
hereditaments  and  premises  by  way  of  mortgage  within  the  intent 
and  meaning  of  the  Act  1  W.  4,  c.  60 ;  and  that  he  had  no  ben- 
eficial interest  therein  ;  and  that  he  was  entitled  to  the  simi  due  on 
the  mortgage  in  trust  for  Jeremiah  Hancock,  the  son  of  the  said 
John  Hancock ;  and  that  Thomas  James,  the  mortgagor  (on  whose 
petition  the  order  of  the  21st  July,  1848,  was  made),  was  entitled 
to  the  equity  of  redemption  in  the  mortgaged  premises. 

The  mortgagor  now  presented  a  petition,  praying,  in  substance, 
a  confirmation  of  the  Master's  report,  and  that  the  committee 
of  the  estate,  or  some  proper  person,  might  be  appointed  to  receive 
the  amount  found  due  by  the  Master  for  principal  and  interest  in 
respect  of  the  mortgage ;  for  a  reconveyance  of  the  mortgaged 
premises,  and  that  the  petitioner's  costs  of,  and  incidental  to,  the 
order  of  the  2l8t  July,  1848,  and  to  the  present  application,  and 
consequent  thereon,  might  be  retained  or  paid  out  of  the  mortgage 
money,  or  out  of  the  estate  of  the  lunatic.  The  indenture  of  mort- 
gage, which  bore  date  the  25th  January,  1839,  was  made  between  the 
petitioner,  T.James,  of  the  one  part,  and  B.  Lewes  as  trustee  of 
*  24  the  will  of  John  HauQock,  *  of  the  other  part,  and  contained  an 
express  declaration  that  the  said  B.  Lewes,  his  executors,  ad- 
ministrators, and  assigns,  should  stand  possessed  of,  and  be  inter- 
ested in,  the  sum  of  money  thereby  secured  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisions,  and  declarations,  expressed  and  contained  in  and  by  the 
last  will  and  testament  of  John  Hancock,  deceased,  or  so  many  of 
them  as  were  then  subsisting  undetermined  and  capable  of  taking 
efifect. 

Mr.  W.  M.  James  J  for  the  petitioner,  relied  upon  the  authority 
of  Ex  parte  Richards^  (a)  In  re  Toumsend;  (6)  and  referred  to  the 
judgment  of  the  Vice-chancellor  Wigram  in  King  v.  Smith,  (c) 

Mr.  B.  W.  Moore^  for  Jeremiah  Hancock,  submitted  that  the 
mortgagor  must  bear  the  costs. 

(a)  IJ.  &  W.  264.  (c)  6  Hare,  473. 

(&)  2  Phil.  d48. 

[18] 


FRINGE  ALBERT  V.  STRANGE  ET  AL.  *  24 

Mr.  H.  G.  White,  for  the  committee  of  the  estate,  contended 
that  the  costs  ought  to  be  borne  either  by  the  mortgagor,  or  by  the 
cestui  que  trust. 

The  Lord  Chancellor.  —  After  referring  to  the  express  declara- 
tion of  trust  contained  in  the  deed  and  to  the  finding  of  the  Master, 
that  the  lunatic  was  a  trustee  of  the  mortgage,  held  that  the  costs, 
which  had  been  occasioned  by  the  lunacy,  ought  not  to  fall  upon 
the  lunatic's  estate,  nor  upon  the  party  beneficially  entitled  to  the 
money,  but  that  they  must  be  borne  by  the  mortgagor. 


•  BETWEEN  ♦  25 

His  Royal  ffighness  Prmce  ALBERT      ....    Plaintiff, 

AND 

WM.  STRANGE,  JASPER  TOMSETT  JUDGE,  JASPER  A.  F. 
JUDGE,  and  her  Majesty's  ATTORNEY-GENERAL, 

Defendants.^ 

1849.    January  26,  27,  29,  30.    February  8. 

The  right  and  property  of  an  author  or  composer  of  any  work,  whether  of  litera- 
ture, art,  or  science,  in  such  work  unpublished  and  kept  for  his  private  use  or 
pleasure,  entitles  the  owner  to  withhold  the  same  altogether,  or  so  far  as  he 
may  please,  from  the  knowledge  of  others ;  and  the  Court  will  interfere  to 
prevent  the  invasion  of  this  right  by  the  publication  of  a  catalogue  containing 
a  description  of  such  work.' 

The  Court  will  interfere  by  injunction  to  prevent  a  party  availing  himself  in  any 
manner  of  a  title  arising  out  of  a  violation  of  right  or  breach  of  contract  or 
confidence. 

The  cases  in  which  the  Court  refuses  to  interfere  by  injunction  until  the  legal 
right  is  established  at  law  have  no  application  to  cases  in  which  the  Court  ex- 
ercbes  an  original  and  independent  jurisdiction  to  prevei^t  a  wrong  arising 
from  a  violation  of  right  or  breach  of  contract  or  confidence. 


1  S.  C,  1  H.  &  T.  1;  13  Jur.  109;  2  De  6.  &  S.  652. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1647;  2  Kent  (11th  ed.)  380  n.  1,  in 
which  the  editor,  referring  to  this  point  in  the  decision  of  this  case  of  Prince 
Albert  «.  Strange,  says:  **  a  writef  in  the  *  London  Jurist*  (Feb.,  1849),  inti- 
mates doubts,  and  with  apparent  justice,  of  the  correctness  of  this  position.  It 
is  certainly  carrying  the  right  of  authors  to  a  great  extent  to  restrain  by  injunc- 
tion the  communication,  not  only  of  the  works  themselves,  but  the  fact  of  their 
existence,  and  the  designation  of  the  mode  of  their  existence.*'  See  Thomson 
V.  The  University  of  London,  12  W.  R.  734. 
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A  party  having,  at  the  suit  of  A.  and  B.,  Btibmitted  to  an  injunction  restraining 
him  from  publishing  certain  etchings,  the  work  of  A.  and  B.  respectively,  can- 
not object  to  an  injunction  granted  on  the  application  of  A.  restraining  the 
publication  of  a  catalogue  or  description  of  the  etchings,  on  the  ground  that 
it  is  too  extensive,  as  not  clearly  identifying  which  of  such  etchings  belong 
exclusively  to  A. 

Affidavits  filed  in  support  of  statements  introduced  into  the  bill  by  amendment, 
after  injunction  granted,  and  tending  to  support  the  injunction,  cannot  be  . 
read  on  a  motion  to  dissolve  that  injunction  {ip,  *  47]. 

The  original  bill  in  this  case  was  filed  on  the  20tL  October, 
1848,  by  his  Royal  Highness  Prince  Albert,  against  William 
Strange,  a  printer  and  publisher  in  London,  and  her  Majesty's 
Attorney-General.  The  other  parties  were  subsequently  made  de- 
fendants by  amendment.  The  bill,  as  amended,  prayed  that  the 
defendants  might  be  ordered  to  deliver  up  to  the  plaintiff  all  im- 
pressions and  copies  of  the  several  etchings  respectively  in  the  bill 
mentioned  made  by  the  plaintiff,  and  that  the  defendants,  and  their 
servants,  agents,  and  workmen,  might,  in  the  mean  time,  be  re- 
strained from  exhibiting  the  gallery  or  collection  of  etchings  in  the 
bill  mentioned,  or  any  such  etchings,  and  from  making  or  permit- 
ting to  be  made,  any  engi^avings  or  copies  of  the  same,  or  any 
*  26  of  them  ;  and  from  in  any  manner  publishing  *  the  same,  or 
any  of  them,  and  from  parting  with  or  disposing  of  the  same, 
or  any  of  them ;  and  that  the  defendants,  their  servants,  agents, 
and  workmen,  might  be  in  like  manner  restrained  from  selling,  or 
in  any  manner  publishing,  and  from  printing,  the  descriptive  catar 
logue  in  the  bill  mentioned,  or  any  work  being,  or  purporting  to  be, 
a  catalogue  of  the  said  etchings ;  and  that  all  the  copies  of  the 
scdd  catalogue  in  the  possession  or  power  of  the  defendants  might 
be  given  up  to  be  destroyed,  and  for  further  relief. 

On  the  original  bill,  and  the  affidavits  filed  in  support  of  it,  an 
injunction  was,  on  the  20th  October,  1848,  granted  against  the 
defendant  Strange  in  the  terms  above  prayed.  This  injunction  was 
subsequently,  on  the  6th  November,  1848,  extended  to  the  other 
defendants  so  far  as  the  etchings  were  concerned.  The  defendant 
Strange  then  put  in  his  answer,  and  having  done  so,  and  without 
raising  any  question  as  to  the  etchings,  moved,  on  the  7th  De- 
cember, 1848,  before  the  Vice-chancellor  Sjiight  Bruce,  to  dissolve 
the  injunction,  so  far  as  it  restrained  him  from  printing  the  catar 
logue,  or  any  work  purporting  to  be  a  catalogue  of  the  said  etch- 
[20] 
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ings.  The  following  are  the  facts  raising  the  question  at  issue 
between  the  parties.  The  bill  which  was  amended  and  re-amended 
(the  passages  introduced  by  amendment  are  distinguished  by  ital- 
ics) stated  that  her  Majesty  the  Queen  and  the  plaintiff  respeo- 
tiyely,  had  occasionally,. for  their  amusement,  made  drawings  and 
etchings,  being  principally  of  subjects  of  private  and  domestic 
interest  to  themselves,  and  of  which  etchings  they  had  made  im- 
pressions for  their  own  use,  and  not  for  publication;  that  for  the 
greater  privacy  such  impressions  had  been  for  the  most  part  made 
by  means  of  a  private  press  kept  for  that  purpose,  and  the 
plates  themselves  had  been  ordinarily  kept  by  *her  Majesty  *27 
under  lock,  and  the  impressions  had  been  placed  in  some  of 
the  private  apartments  of  her  Majesty  at  Windsor,  and  in  such 
apartments  only ;  that  the  defendants  Strange,  Judge,  and  J.  A.  F. 
Judge,  and  their  confederates,  had  in  some  manner  obtained  some 
of  such  impressions,  which  had  been  surreptitiously  taken  from 
some  of  such  plates,  and  had  thereby  been  enabled  to  form,  and  had 
formed,  a  gallery  or  collection  of  such  etchings,  of  which  they  in- 
tended to  make  a  public  exhibition  without  the  permission  of  her 
Majesty  and  the  plaintiff,  or  either  of  them,  and  against  their  will ; 
that  the  said  defendants  and  their  confederates  had  compiled  and 
prepared  a  work  which  had  been  printed  and  published  by  Strange, 
of  which  the  title-page  was:  ^^A  descriptive  Catalogue  of  the 
Royal  Victoria  and  Albert  Gallery  of  Etchings  (then  followed  a 
quotation  firom  Shakespeare).  London.  Every  purchaser  of  this 
Catalogue  will  be  presented  (by  permission)  with  a  fao-simile  of 
the  autograph  of  either  her  Majesty  or  of  the  Prince  Consort,  en- 
graved from  the  original ;  the  selection  being  left  to  the  purchaser. 
Price  Sixpence."  •The  bill  then  set  out  various  passages  from  a 
preface  or  introduction  to  this  catalogue,  containing  general  re- 
marks laudatory  of  the  performances  mentioned  in  it.  The  cata- 
logue itself  comprised  a  list  of  sixty-three  several  etchings  which 
the  bill  set  out,  together  with  some  examples  of  the  descriptive 
and  other  remarks  which  were  under  each  heading  in  the  catalogue. 
The  bill  proceeded  to  state  that  the  several  etchings  were  so  made 
and  from  such  drawings  as  in  the  catalogue  mentioned ;  that  such 
catalogue  and  d^escriptive  and  other  remarks  could  not  have  been 
compiled  or  made  except  by  means  of  the  possession  of  the  several 
impressions  of  the  said  etchings  so  obtained  and  surreptitiously 
taken  as  aforesaid;  that  the  impressions  of  the  said  etchings 
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*  28  were  intended  to  be  for  *  the  priyate  use  of  her  Majesty  and 
the  plaintiff  only,  and  that  although  copies  of  some  of  them 
had  been  occasionally  and  very  rarely  given  to  some  of  their  per- 
sonal Mends  (one  to  one  friend  and  one  to  another),  no  such 
collection  as  that  so  advertised  for  exhibition  was  ever  given  away 
by  them,  or  either  of  them,  or  by  their  or  either  of  their  permis- 
sion, and  no  such  collection  could  have  been  formed  except 
of  impressions  surreptitiously  and  improperly  obtained.  The  bill 
charged  that  as  to  some  of  such  impressions  the  same  were  pro- 
duced and  obtained  in  the  following  manner,  that  is  to  say,  certain 
of  the  plates  were  given  to  Mr.  Brown,  a  printer  at  Windsor,  for 
the  purpose  of  printing  off  certain  impressions  thereof  for  her 
Majesty  and  the  plaintiff,  and  the  said  Mr.  Brown  employed  there- 
on a  person  of  the  name  of  Middleton,  who,  without  Mr.  Brown's 
consent  or  knowledge,  and  in  violation  of  the  confidence  reposed 
in  him,  took  impi^ssions  thereof  for  himself,  and  that  Judge  had 
bought,  or  in  some  maimer  obtained,  the  same  from  Middleton, 
The  Attorney-General  was  made  a  defendant  to  the  bill  in  respect 
of  the  interest  of  her  Majesty  in  the  subjectrmatter  of  the  suit ; 
and  an  information  was  at  the  same  time  filed  by  the  Attorney- 
General  against  the  other  defendants  to  the  bill,  and  against  his 
Royal  Highness,  with  the  view  of  obviating  any  objection  which 
might  be  taken  on  the  ground  that  the  property  in  some  portion  of 
the  subject-matter  of  the  suit  was  in  her  Majesty,  and  not  in  his 
Royal  Highness.  In  this  information  an  injunction  was  obtained 
restraining  the  exhibition,  but  not  interfering  with  the  publication 
of  the  catalogue. 

The  application  for  the  injunction  granted  against  Strange,  on 

the  20th  October,  1848,  was  supported  by  the  afiidavits  of  his 

Royal  Highness,  his  solicitor,  and  Mr.  Anson.    These  affi- 

*29    davits  confirmed  the  statements  contained*  in  the  original 

bill,  and  went  to  show  that,  except  on  the  occasion  of  some 

of  the  plates  being  sent  to  Mr.  Brown,  a  printer  at  Windsor,  for 

the  purpose  of  taking  some  impressions  for  the  use  of  her  Migesty 

and  his  Royal  Highness,  none  of  the  plates  had  been  out  of  the 

custody  of  her  Majesty  or  the  Prince ;  that  no  such  collection  as 

that  advertised  for  exhibition  could  have  been  formed,  except  from 

impressions  surreptitiously  obtained  from  the  private  apartments  of 

her  Majesty.    His  Royal  Highness,'  by  his  affidavit,  deposed  in  the 

following  terms:  "I  believe,  and  have  no  doubt,  that  no  such 
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collection  oonld  haye  been  formed,  except  by  impressions  surrepti- 
tiously and  improperly  obtained,  and  that  the  same  has  been  so 
formed.  And  I  believe,  Uiat  the  defendant  William  Strange,  or 
his  confederate  or  confederates,  the  person  or  persons  really  in' 
possession  of  the  collection  advertised  for  exhibition,  must  have 
obtained  and  did  obtain  the  same  from  some  person  or  persons 
surreptitiously.  And  I  say,  that,  by  whatever  means  the  same 
were  obtained,  the  exhibition  of  the  said  etchings,  or  any  of  them, 
is  without  the  sanction  and  against  the  wishes  of  her  Majesty  and 
myself;  and  that  such  exhibition  will  be  in  the  highest  degree 
oflfensive  to  her  Majesty  and  myself.  I  say,  that  I  believe  that 
Bach  catalogue,  and  the  descriptive  and  other  remarks  therein  con- 
tained, could  not  have  been  compiled  or  made,  except  by  means  of 
the  possession  of  the  several  impressions  of  the  said  etchings  so 
surreptitiously  obtained  as  aforesaid." 

The  defendant  Strange,  by  his  answer,  filed  on  the  5th  December, 
1848,  after  the  extension  of  the  injunction,  denied  that  he  had  in 
any  manner,  either  surreptitiously  or  otherwise,  obtained  or  pos- 
sessed himself  of  any  impressions  of  the  etchings,  or  copies  of 
such  impressions;  believed  that  the  defendant  Judge  pur- 
chased *  certain  impressions  of  the  etchings  from  Middleton,  *'30 
one  only  of  which  etchings  was  sent  to  him  (Strange)  for  the 
purpose  of  being  mounted,  and,  with  this  exception,  he  denied  that 
any  impressions  were  in  his  possession  or  power;  stated  he  was 
ignorant  whether  tiie  said  defendants  Judge  and  J.  A.  F.  Judge,  or 
either  of  them,  had,  in  any  manner,  surreptitiously  or  otherwise, 
possessed  themselves  of  any  of  the  impressions  of  the  said  etchings, 
or  of  copies  of  the  same ;  believed  that  the  defendant  Judge  alone 
had  been  enabled  to  form,  and  had  formed,  a  collection  of  the 
etchings ;  said,  that  about  the  end  of  August,  1848,  Judge  called 
on  him,  saying  he  had  a  collection  of  the  etchings,  which  he  showed 
to  him  (Strange)  in  September,  and  proposed  to  exhibit,  if  her 
Majesty  and  the  Prince  did  not  object,  at  the  Egyptian  Hall,  or 
some  other  public  institution  of  equal  respectability,  that  he 
(Strange)  should  advance  the  funds,  and  that  he  and  Judge  should 
share  equally  the  profits  of  such  exhibition ;  stated  that  he  did  not 
then  believe  that  the  impressions  had  been  improperly  obtained, 
but,  on  the  contrary,  believed  that  the  same  had  come  into  Judge's 
hands  fairly  and  honestly,  and  that  after  the  interview  Judge  wpote 
the  descriptive  catalogue,  which  he  (Strange)  then  printed,  striking 
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off  only  fifly-one  copies,  after  which  the  type  was  broken  up ;  be- 
lieved, that,  on  the  9th  October,  1848,  Judge,  with  a  view  of  bring- 
ing the  subject  of  the  exhibition  to  the  notice  of  her  Majesty  and 
the  Prince,  and  of  ascertaining  whether  it  was  objected  to,  sent 
copies  of  the  catalogue  to  them,  and  also  to  the  Duchess  of  Kent, 
the  King  and  Queen  of  the  Belgians,  and  other  persons ;  stated 
that  the  catalogue  never  had  been  published,  or  sold,  or  exposed  for 
sale,  and  that  the  first  intimation  he  ever  received  that  the  contem- 
plated exhibition  was  disapproved  of   by  her  Majesty  and  the 

Prince,  was  a  letter  from  his  son,  in  which  it  was  said  that 
*  31    Mr.  White,  *the  solicitor  of  the  plaintiff,  had  mentioned  that 

fact,  upon  which  he  (Strange)  determined  to  take  no  further 
steps  in  it,  and  to  abandon  the  scheme,  which  he  had  accordingly 
done ;  denied  that  he  ever  threatened  or  intended  to  make  such 
exhibition,  or  to  make  any  copies  or  engravings  of  the  etchings 
without  the  permission  of  her  Majesty  and  his  Royal  Highness; 
said,  that,  ever  since  he  became  aware  of  the  objection,  he  was 
anxious,  as  a  loyal  and  dutiful  subject,  in  every  respect  to  comply 
with  the  wishes  of  the  Queen,  not  only  by  abandoning  the  exhibi- 
tion, but  by  delivering  up  all  copies  of  the  catalogue  in  his  power, 
as  her  Majesty  might  direct,  and  also  by  giving  his  assurance  that 
he  would  neither  sanction  nor  be  a  party  to  any  exhibition  of  the 
etchings,  or  circulation  of  the  catalogue ;  stated  that  with  this  view 
a  correspondence  had  taken  place  between  Mr.  W.  H.  Smith,  as 
solicitor  on  his  behalf,  and  Mr.  White  on  behalf  of  her  Majesty 
and  the  Prince,  and  that  this  correspondence  closed,  with  an  ofier 
by  him  (Strange)  to  give  up  all  copies  of  all  the  catalogues,  and  to 
undertake  not  to  publish  the  same  or  any  similar,  if  the  informa- 
tion and  bill  were  dismissed  with  costs,  so  as  to  save  him  harmless 
from  expense,  but  that  this  offer  was  refused  as  to  costs ;  stated 
that  he  (Strange)  was  unconscious  of  having  done  any  thing  respect- 
ing the  exhibition  and  catalogue  contrary  to  law,  or  having  acted 
otherwise  tlian  as  became  a  loyal  and  dutiful  subject  of  her  Majesty 
the  Queen,  and  that  he  was  both  morally  and  legally  free  from  all 
and  every  the  imputations  of  wrong-doing  contained  in  the  bill ; 
insisted  that,  as  a  matter  of  strict  right,  he  was  entitled  to  publish 
and  circulate  the  catalogue,  and  that  the  plaintiff  had  no  legal  right 
to  restrain  such  publication ;  said  he  was  willing,  and  offered,  to 
forego  whatever  legal  rights  he  might  have  to  publish  the  cata- 
logue, and  to  abandon  its  publication,  and  to  give  up  all  copies  in 
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his  possession  or  *  power,  if  the  information  and  bill  were  dis-  *  32 
missed,  and  he  were  indemnified  for  all  costs ;  insisted  that 
his  Royal  Highness  Prince  Albert  had  no  right  of  property  in  any 
of  the  drawings  or  etchings,  or  impressions  firom  the  same,  which* 
had  been  done  or  executed  by  her  Majesty  the  Queen  alone,  or 
jointly  with  his  Royal  Highness,  and  that  his  Royal  Highness  had 
no  right  in  this  suit  to  restrain  the  exhibition  or  publication  of  the 
same,  or  any  of  them ;  insisted  that  his  Royal  Highness  ought  to 
have  distinguished  what  drawings  or  etchings,  or  impressions  from 
Hie  same,  he  claimed  as  his  own  property ;  and  claimed  the  benefit 
of  this  objection  in  the  same  way  as  if  he  had  pleaded  or  demurred 
to  the  bill. 

The  Vice-chancellor  having,  on  the  16th  January,  1849, 
refused  the  application  of  the  defendant  Strange  to  dissolve  the 
injunction,  the  motion  was  now  renewed  by  way  of  appeal  before 
the  Lord  Chancellor. 

Jfr.  Russell^  Mr.  BoU^  Mir.  Warrefij  and  Mr.  Sidney  Smith  in 
support  of  the  motion. 

The  only  portion  of  the  injunction,  which  is  sought  to  be  dis- 
charged by  the  present  motion,  is  that  which  prevents  the  defendant 
Strange  from  printing  and  selling  the  catalogue.  The  right  of  the 
plaintifi*  to  this  injunction  depends  on  the  question,  whether  a  party 
can  be  restrained  from  communicating  to  others  the  result  of  infor- 
mation, such  as  that  wMch  in  this  case  has  been  acquired  by  the 
defendant.  If  the  Court  supports  the  injunction  granted  by  the 
yice-Chancellor,  it  will  be  extending  its  interference  in  cases  of 
this  kind  further  than  it  has  ever  yet  done.  It  is  clear  that  prop- 
erty may  be  acquired  in  the  work  of  another,  as  in  the  case  of 
an  abridgment  fairly  made  of  an  original  work ;  *  Gyles  v.  *  88 
WilcoZy  (a)  Wilkins  v.  Aikin.  (6)  Here  there  is  no  question  of 
copyright,  and  at  all  events  there  has  been  a  publication  in  law,  the 
plaintiff  on  his  bill  having  admitted  the  distribution  of  copies.  The 
catalogue,  the  right  to  print  and  sell  which  is  denied,  is  the  expres- 
sion of  certain  feelings  and  emotions  awakened  in  the  mind  of  the 
defendant  by  looking  at  particular  objects  or  works  of  art.  He  has 
a  right  to  communicate  these  feelings,  or  the  result  of  them,  to 

(a)  2  Atk.  Ul.  (6)  17  V«e.  422. 
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others ;  and  nothing  short  of  contract  can  operate  to  restrain  the 
publication  of  ideas  so  derived.  The  interference  of  the  Court 
with  rights  of  this  kind  has  always  proceeded  on  the  ground  either 
of  property  or  of  contract,  express  or  implied.  The  present  case 
Mis  within  neither  of  these  grounds,  and  the  injunction  can  only 
be  maintained  by  overlooking  the  distinction  between  property  in 
the  chattels  themselves,  and  property  in  the  knowledge  of  the  exist- 
ence or  attributes  of  those  chattels.  At  all  events,  this  question 
ought  not  to  be  determined  against  the  defendant,  without  putting 
the  plaintiff  to  establish  his  right  at  law.  Martin  v.  Wright^  (tt) 
Saunders  v.  Smithy  (fr)  Spottiswoode  v.  Clarke^  (c)  Rigby  v.  The 
OrecU  Western  Railway  Company,  (d) 

So  shadowy  and  evanescent  is  the  nature  of  the  right  asserted 
by  the  plaintiff,  that  in  fact  there  exists  no  form  of  action  by  which 
the  claim  can  be  substantiated.  In  truth,  no  right  has  been  here 
infringed,  nor  has  the  property  of  any  one  been  injured.  "  I  light 
my  torch  by  your  torch,  you  are  none  the  poorer."  Could  a  pic- 
torial illustration  of  an  idea  derived  from  a  poem  be  said  to  be 

piracy  ?    Clearly  not.    Even  the  representation  of  a  tragedy 
*  84    *  altered  and  abridged  for  the  stage  without  the  consent  of  the 

owner,  is  not  actionable.  Murray  v.  EUiston.  (e) 
Without  disputing  the  jurisdiction  of  the  Court  to  interfere  on 
the  sole  ground  of  contract,  cases  resting  only  on  contract  are  very 
rare,  the  question  of  property  being  generally  mixed  with  that  of 
contract.  In  the  case  of  letters,  unpublished  manuscripts,  and 
dramatic  performances,  the  Court  has  proceeded  on  the  ground  of 
property.  Gfee  v.  PrUchard,  (§•)  Eden  on  Injunctions,  p.  275,  Mack- 
Im  V.  Richardson.  (A)  In  Abemethy  v.  Hutchinson^  (t)  which  was 
the  case  of  unwritten  lectures  orally  delivered,  Lord  Eldon  granted 
the  injunction  on  the  ground  both  of  property  and  of  implied  contract ; 
but  here  the  catalogue  is  the  creation  of  the  mind  of  the  person 
sought  to  be  enjoined.  In  the  cases  of  YovaU  v.  Winyard^  (Jc)  Green 
V.  Folghanij  (J)  in  reference  to  medical  recipes,  there  had  been  a 
direct  breach  of  trust.  In  the  recent  cases  of  Tipping  v.  CSarkCj 
the  facts  of  which  are  stated  2  Hare,  888,  the  Vice-chancellor, 

(a)  6  Sim.  297.  (g)  2  Swanrt.  402. 

(6)  3  Mjlne  &  G.  711.  (h)  Amb.  694. 

(c)  2  PhiL  164.  (t)  8  Law  J.  Ch.  209. 

(d)  Id.  44.  (A)  IJ.  &  W.  394. 

(e)  5  B.  &  A.  657.  (l)  1  S.  &  S.  398. 
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Sir  J.  Wigram,  observed,  that  as  an  agent  would  not  be  allowed  to 
commanicate  the  contents  of  his  employer's  books  to  another  per- 
son, so,  that  person  obtaining  such  information  from  the  agent  by 
improper  means,  as  for  instance  by  bribery,  could  not  thereby 
obtain  a  better  right  to  use  it  than  the  agent  himself  had.  In  the 
present  case  nothing  of  this  kind  exists.  The  case  is  not  put  by 
the  plaintiff  on  any  principle  of  trust  or  contract,  but  on  property; 
there  is  nothing  to  show  contract  or  confidence.  It  cannot  be  main- 
tained that  privacy  constitutes  property,  or  that  the  Court  will 
interfere  to  protect  the  owner  in  the  enjoyment*  of  it ;  Chan-  *  86 
dler  V.  Uumpson.  (a)  In  William  AldrecTs  Oase^  (ft)  Wray,  C. 
J.,  said,  ^^  The  law  does  not  give  an  action  for  such  things  of  delight.'' 
The  general  principles  by  which  the  Oourt  should  be  guided  in  its 
interference  in  these  cases  are  well  laid  down  in  Mackeldey's  Gom- 
pendimn  of  Modem  Oivil  Law,  p.  128,  n.  (c) 

There  is  another  objection  to  this  injunction.  There  is  no  at- 
tempt to  identify  those  of  the  etchings  mentioned  in  the  bill  which 
belong  to  the  Prince,  the  case  set  up  by  the  bill  being  that  some 
were  made  by  her  Majesty,  and  some  by  the  Prince.  The  Prince 
can  have  no  interest  in  those  made  by  her  Majesty,  8  &  4  Vict, 
c.  8,  §  2.  The  injunction  is,  therefore,  too  extensive.  There  has 
also  been  in.  reality  such  a  publication  of  the  etchings,  as  would,  in 
the  case  of  an  invention,  invalidate  a  patent. 

The  cases  of  Millar  v.  Taplor^  (^)  I%omp8on  v.  Stamhope^  (e) 
Southey  v.  Sherwood j  (g*)  were  also  cited  and  commented  on. 

[The  Lobd  Chancellor  in  the  course  of  the  argument  re- 
marked that  the  injimction  was  against  the  *  exhibition  as  well    *  86 
as  the  catalogue ;  that  the  catalogue  was  an  announcement  of 
the  exhibition,  and  that  the  injunction  as  to  the  exhibition  was  sub- 
mitted to.    His  Lordship  su^ested  whether,  it  was  possible  to 

(a)  3  Camp.  80.  (6)  9  Bep.  58,  5. 

(c)  *'  As  a  general  rule,  the  line  of  demarcation  betwixt  law  and  ethics  must  be 
strictly  observed,  and  internal  actions  must  not  be  made  the  objects  of  law. 
This  doctrine  was  fully  recognized  by  the  Romans ;  whence  the  maxim  irUema 
non  curat  prastar.  When  this  ftindamental  distinction  is  violated,  a  door  is 
opened  at  onoe  to  the  most  injurious  and  arbitraiy  invasions  of  the  rights  of 
individuals  by  the  ruling  power ;  and,  in  general,  wherever  the  judicial  power  is 
allowed  to  encroach  too  far  on  the  widely  extended  domain  of  moral  duties,  it  is 
in  danger  of  becoming  inconsistent  and  unjust." 

(d)  4  Buir.  2803.  (e)  Amb.  737.  (g)  2  Mer.  485. 
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contend  that  the  defendant  had  a  right  to  announce  to  tbe  public 
his  intention  of  violating  a  portion  of  the  ii\junction.] 

Uie  SolicUor- General  (^Mr.  Serjeant   Talfourd)  and  Mr.    W. 
M.  James  for  the  plaintiff. 

The  interference  of  the  Court  is  not  asked  for  in  this  case  on  the 
ground  of  decorum  or  good  .taste,  but  on  the  general  principle  that 
this  Court  will  protect  every  person  in  the  free  and  innocent  use  of 
his  own  property,  and  will  prevent  any  one  firom  interfering  with 
that  use,  to  tiie  injury  of  the  owner.  A  man  has  a  right  of  prop- 
erty in  the  production  of  his  mind,  and  incident  to  that  right  is  the 
right  of  making  the  same  public.  In  Millar  v.  Taylor ,  (a)  which 
contains  the  early  law  on  this  subject,  Mr.  Justice  Yates,  though 
differing  from  the  other  judges  on  the  question  of  copyright,  ex- 
presses similar  views  to  those  asserted  by  the  plaintiff  in  the  present 
case.  He  observes,  p.  2379:  ^^Id^as  are  free.  But  while  the 
author' confines  them  to  his  study,  they  are  like  birds  in  a  cage, 
which  none  but  he  can  have  a  right  to  let  fly :  for,  till  he  thinks 
proper  to  emancipate  them,  they  are  under  his  own  dominion.  It 
is  certain  every  man  has  a  right  to  keep  his  own  sentiments,  if  he 
pleases :  he  has  certainly  a  right  to  judge  whether  he  will  make 
them  public,  or  commit  them  only  to  the  sight  of  his  friends.  In 
that  state,  the  manuscript  is  in  every  sense  his  peculiar  property ; 
and  no  man  can  take  it  from  him,  or  make  any  use  of  it  which  he 
has  not  authorized,  without  being  guilty  of  a  violation  of  his 
*  87  property.  And  as  every  author  or  proprietor  *  of  a  manu- 
script has  a  right  to  determine  whether  he  will  publish  it  or 
not,  he  has  a  right  to  the  first  publication ;  and  whoever  deprives 
him  of  that  priority,  is  guilty  of  a  manifest  wrong ;  and  the  Court 
have  a  right  to  stop  it."     See  also  Donaldsons  v.  Becket,  (fr) 

It  has  been  contended  on  the  other  side,  that  the  plaintiff  must 
rest  this  ii\junction  on  a  right  of  property  in  the  catalogue.  No 
such  right  of  property  however  in  the  catalogue  is  claimed,  but  the 
plaintiff  asserts  that  he  has  a  right  to  make  public  the  etchings,  and 
that  the  publication  of  the  catalogue  interferes  with  that  right.  A 
right  of  property  is  not  claimed  in  the  instrument  of  mischief,  but 
in  the  thing  which  is  iiyured  by  that  instrument.    The  cases  estab- 

(a)  4  Burr.  230S.  (6)  4  Burr.  2408 ;  2  Bro.  P.  C.  129  (Tom.  ed.). 
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lishing  the  principle,  that  the  Court  will  interfere  to  protect  the 
right  of  property  in  an  unpublished  work,  are  clear.  Thompson  y. 
Stanhope  J  (a)  Gee  v.  Pritchard^  (fr)  Lord  and  Lady  Perceval 
V.  PhippSy  (c)  JEarlof  Qrcmard  v.  Dankin.  (rf)  The  cases  of  Yovatt 
V.  Winyard,  Crreen  v.  Folgham,'  Bryson  v.  Whitehead^  (e)  and 
Abemethy  v  .  Hutchinson^  all  proceed  on  the  same  principle,  and 
show  that  this  protection  is  not  confined  to  literary  property.  In 
Southey  v.  Sherwood,  (g*)  Lord  Eldon  refused  to  interfere,  because 
the  work,  the  publication  of  which  was  sought  to  be  restrained, 
was  of  an  injurious  tendency,  but  his  Lordship  recognized  the 
principle  for  which  the  plaintiff  contends.  In  the  oases  of  Macklin 
V.  Richardson,  and  Coleman  v.  Wathen,  (A)  the  question  was, 
whether  there  had  been  a  publication  or  not,  but  in  the  present 
instance  no  publication  can  be  shown.  *The  acts  done  by  *38 
the  plaintiff  do  not  amount  to  a  publication.  Duke  of  Queens- 
berry  v.  Shebbeare,  (t)  Pope  v.  Chirl.  (ft)  The  fact  is,  that  the  dis- 
tinction, between  what  the  owner  has  made  public  and  what  he  has 
not  made  public,  has  been  lost  sight  of  on  the  other  side.  The  case 
of  Mr.  Abemethy's  lectures. shows  the  distinction.  In  Martin  y, 
Wright,  where  the  question  arose  in  reference  to  an  enlarged  copy 
which  the  defendant  had  made  of  Mr.  Martin's  picture  of  Belshaz- 
zar's  Feast,  and  the  Court  did  not  grapt  the  injunction,  there  had 
been  publication.  In  matters  made  public,  or  in  themselves  public, 
the  principle,  on  which  the  interference  of  the  Court  is  asked  for 
in  this  case,  does  not  apply. 

The  information  which  has  been  here  made  use  of  by  the  defend- 
ant, was  improperly  obtained  ;  either  there  was  a  breach  of  contract, 
or  there  was  a  crime  conmiitted.  In  neither  case,  could  the  defend- 
ant obtain  a  title  to  use  the  information  so  acquired.  Bridgman  v. 
Cfreen.  (/)  In  Abemethy  v.  BUchinsan,  (m)  Lord  Eldon  observed, 
that  \^  how  the  gentlemen  who  had  published  the  lectures  came  by 
them  he  did  not  know ;  but  whether  an  action  could  be  maintained 
against  them  or  not  on  the  footing  of  implied  contract,  an  injimction 

(a)  Amb.  737.  (g)  2  Mer.  435. 

(h)  3  Swanst.  402.  (h)  6  T.  R.  245. 

(c)  2  V.  &  B.  19.  (0  2  Eden,  829. 

(d)  1  BaU  &  Beat.  207.  (ib)  2  Atk.  342. 

(e)  1  S.  &  S.  74. 

(Q  2  Yes.  627 ;  Wilmot's  Cases  and  OpinionB,  p.  64. 
(m)  3  Law  J.  Ch.  219 ;  [1  H.  &  T.  28]. 
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undoubtedly  might  be  granted,  because  if  there  had  been  a  breach 
of  contract  on  the  part  of  the  pupil,  who  heard  these  lectures,  and 
if  the  pupil  could  not  publish  for  profit,  to  do  so  would  certainly 
be  what  tiiis  court  would  call  a  fraud  in  a  third  party."  Bryson 
Y.   Whitehead^  (a)   Tippif^  v.  'Garke,  (6)    Cholmondeley  t.  dm- 

ton.  (c) 
*  89  *  Whatever  may  be  said  on  the  other  side,  the  real  object 

in  the  present  case  is  to  make  a  profit  out  of  property 
which  belongs  to  the  plaintiff,  and  this  the  Oourt  will  not  permit. 
It  is  urged,  howeyer,  that  the  case  ought  to  be  sent  to  law :  this 
is  not  necesssuy,  for  the  authorities  clearly  establish  the  right  of 
the  plaintiff*  in  this  species  of  property,  and  also  the  right  of  pub- 
lishing. The  catalogue  contains  a  falsehood  on  the  face  of  it ;  it 
states  that  every  purchaser  will  be  presented  by  permission  with  a 
fac-simile,  Ac.  The  Court  will  not  permit  this  imposition  on  the 
public. 

Mr.  Russell,  in  reply.  —  The  Court  interferes  on  the  ground  of 
contract,  and  to  prevent  injury  to  property,  but  the  property  here  re- 
mains uninjured  by  what  the  defendant  tells  the  public  abuot  it ; 
the  property,  which  the  plaintiff*  has  in  these  etchings,  is  quite  dif- 
ferent from  any  thing  which  is  given  to  the  public.  His  Royal 
Highness  has  no  property  in  the  catalogue,  and  the  defendant  claims 
no  right  to  the  etchings.  That  which  speaks  only  to  the  eye  cannot 
be  altered  by  description.  The  charge  of  the  information  being  im- 
properly obtained  rests  entirely  on  conjecture.  As  to  any  deception 
practised  on  the  public,  that  is  not  a  ground  on  which  the  Court 
can  be  asked  to  act  on  the  present  occasion.  In  Clark  v.  Freeman  (j£) 
(a  case  as  to  the  right  of  selling  certain  pills)  it  was  sought  to 
prevent  a  party  selling  his  own  goods,  on  the  ground  that  he  held 
them  out  as  being  those  of  the  plaintiff  The  Court  however  re- 
fused the  injunction. 

The  Lobd  Chancellob.  —  But  suppose  in  that  case  Sir  J.  Clark 
had  made  or  sold  pills,  the  injunction  would  probably  have  beea 
granted. 

*40        *Thb   Lord  Chancellor. — The  importance  which  has 

(a)  1  S.  &  S.  74.  (c)  19  Ves.  261. 

(5)  2  Hare,  S83.  (d)  17  Law  J.  Ch.  142. 
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been    a);tached   to  this   case,  arises   entirely  from  the   exalted 
station  of  the  plaintiff,  and  cannot  be  referred  to  any  difficulty  in 
the  case  itself;  the  precise  facts  may  not  have  occurred  before^ 
but  those  &/Qts  so  clearly  fall  within  established  principles,  that 
the  application  of  them  is  not  attended  with  any  difficulty.    The 
right  of  the  plaintiff  to  an  injunction  restraining  the  defendant 
from  exhibiting,  copying,  or  in  any  manner  publishing  or  parting 
with,  or  disposmg  of  any  of  the  etchings  in  question,  is  perfectly 
dear  from  the  facts  of  the  case,  and  is  not  now  disputed  by  the 
defendant ;  and  the  only  question  I  have  to  decide  is  whether, 
this  right  being  so  established  and  admitted,  the  defendant  is  to  be 
permitted  to  publish  the  catalogue  in  question,  in  which  he  an- 
nounces his  intention  of  exhibiting  the  etchings  which  he  is  so 
restrained  from  doing,  and  in  which  he  announces  to  the  public 
that  every  purchaser  of  the  catalogue  will  be  presented  (by  per- 
mission) with  a  fac-simile  of  the  autograph  of  either  her  Majesty  or 
of  the  Prince,  engraved  from  the  original,  the  selection  being  lefb 
to  the  purchaser.    Now,  as  permission  so  to  accompany  each  cat- 
alogue sold,  necessarily  implies  permission  to  sell  the  catalogue 
itself,  the  case  is  complete  of  an  intention  to  sell  under  a  false 
representation,  that  the  whole  transaction  is  not  only  with  the 
knowledge,  but  with  the  approbation  of  the  plaintifis ;  a  falsehood 
which  could  only  have  been  resorted  to  for  the  purpose  of  impos- 
ing upon  the  public.    Now,  as  all  manu&cturers  are,  as  a  matter 
of  course,  restrained  from  selling  their  goods  under  similar  mis- 
representation, tending  to  impose  upon  the  public,  and  to  prejudice 
others,  it  seems  singular  that  this  Court  should  be  asked  to  dis- 
solve   the   injunction  which  prevents  the  defendant  from 
selling  or  *  publishing  this  catalogue.     It  is  true,  however,    *  41 
that  as  the  injimction  extends  to  restrain  the  defendant 
from  publishing  any  work  being  or  pretending  to  be  a  catalogue  of 
the  etchings,  it  is  to  be  considered  whether  under  the  circum- 
stances the  defendant  has  any  right  so  to  do,  and  in  considering 
this,  I  shall  not  regard  the  fact  that  this  defendant  submits  to  the 
injunction  against   exhibiting,    publishing,,  or  parting  with   the 
etchings  described  in  the  catalogue,  and  that  the  other  defendant 
Judge,  the  author  and  compiler  and  joint  proprietor  with  defendant 
of  the  catalogue,  as  the  defendant  states  in  his  answer,  is  subject 
to  the  whole  of  the  iiyunction  from  part  of  which  the  defendant 
asks  to  be  relieved.    Let  it  be  supposed  that  an  injunction  were 
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now  asked  for  in  the  ttrms  of  the  injunction  sought  to  be  dis- 
solved. The  case  would  stand  thus.  The  affidavits  filed  before  the 
answer  show  that  the  etchings  in  question  were  the  work  of  the 
plaintiff,  and  retained  as  his  private  property,  not  published  or 
intended  for  publication,  some  of  them  only  having  been  given  to 
private  friends ;  that  the  collection  described  in  the  catalogue 
could  only  have  been  formed  by  impressions  surreptitiously  and 
improperly  obtained ;  that  the  catalogue,  and  the  descriptive  and 
other  remarks  therein  contained,  could  not  have  been  compiled  or 
made,  except  by  means  of  the  possession  of  the  several  impressions 
of  the  said  etchings  so  surreptitiously  obtained  as  aforesaid ;  and 
by  the  last  affidavit  of  Mr.  White,  a  fact  was  made  known  to  the 
defendant,  that  upon  one  occasion  some  of  the  plates  were  sent  to 
a  Mr.  Brown,  a  printer  at  Windsor,  for  the  purpose  of  having  some 
impressions  taken  for  private  use,  and  that  the  plates  and  all  the 
impressions  so  ordered  were  returned  by  Mr.  Brown.  The  answer 
does   not  in   any  manner  question,  qualify,  or  vary  the  case  so 

made,  but  simply  states  that  the  defendant  did  not  know  or 
*  42      believe  that  the  copies  had  been  improperly  *  obtained,  and 

that  Judge,  who  was  in  possession  of  them,  did,  as  defend- 
ant believes,  purchase  them  of  one  Middleton,  but  states  nothing 
as  to  how  Middleton  obtained  them,  and  says  nothing  as  to  Brown, 
so  called  to  his  attention  by  Mr.  White's  affidavit ;  the  result  is 
that  the  case  stated  in  the  affidavit  is  not  met  by  the  answer,  and 
the  answer  does  not  set  up  any  title  adverse  to  the  case  so  made  ;  ^ 

'  The  allegations  of  the  bill,  not  met  and  denied  bj  the  answer,  are  to  be 
taken  as  true  on  an  application  to  dissolve  an  injunction.  If  the  answer  does  not 
fiilly  meet  the  case  disclosed  by  the  bill,  the  injunction  will  be  sustained.  Mer- 
win  V,  Smith,  1  Green  Ch.  182 ;  Hardy  v.  Summers,  10  Gill  &  J.  317 ;  Bouldae 
V,  Baltimore,  15  Md.  18;  Rich  v.  Thomas,  4  Jones  £q.  (N.  C.)  71.  To  make 
the  denial  in  an  answer  the  ground  of  dissolving  an  injunction,  it  must  be  of 
facts  within  the  knowledge  of  the  defendant.  Holdredge  v,  Gwynne,  3  C.  E. 
Green  (N.  J.),  26,  32;  Roberts  v.  Anderson,  2  John.  Ch.  202;  Everly  v.  Rice, 
8  Green  Ch.  553;  Williams  v,  Stevens,  1  Halst.  Ch.  119;  Lines  v.  Spear,  4 
Halst.  Ch.  154 ;  Morris  Canal  v,  Jersey  City,  3  Stockt.  Ch.  14 ;  Ketchens  v. 
Howard,  30  Geo.  931 ;  Smith  v.  Appleton,  19  Wis.  468. 

A  denial  from  information  and  belief  is  not  sufficient.  Apthorpe  v.  Com- 
stock,  Hopk.  148 ;  Ward  v.  Van  Bokkelen,  1  Paige,  100 ;  Poor  v.  Carleton,  3 
Sumner,  78;  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.,  1  Paige,  311; 
United  States  v.  Parrott,  1  McAll.  C.  C.  271 ;  Hobnes  v.  George,  24  Geo.  636. 
It  must  be  positive  and  not  contradictory  or  evasive.  Holdredge  o.  Gwynne, 
3  C.  £.  Green  (N.  J.),  26;  Ward  v.  Van  Bokkelen,  1  Paige,  100;  Noble 

[82] 


PBINCE  ALBEBT  V.   STRANGE  ET  AL.  *  42 

but  in  this  state  of  things  the  defendant  insists  that  he  is  entitled 
to  publish  a  catalogue  of  the  etchings,  that  is  to  say,  to  publish  a 
description  or  list  of  works  or  compositions  of  another,  made  and 
kept  for  the  private  use  of  that  other,  the  publication  of  which  was 
never  authorized,  and  the  possession  of  copies  of  which  could  only 
have  been  obtained  by  surreptitious  and  improper  means.  It  was 
said  by  one  of  the  learned  counsel  for  the  defendant,  that  the 
injunction  must  rest  upon  the  ground  of  property  or  breach  of 
trust;  both  appear  to  me  to  exist.  The  property  of  an  author 
or  composer  of  any  work,  whether  of  literature,  art,  or  science,  in 
such  work  unpublished  and  kept  for  his  private  use  or  pleasure, 
cannot  be  disputed,  after  the  many  decisions  in  which  that  propo- 
sition has  been  affirmed  or  assumed.^  I  say  assumed,  because  in 
most  of  the  cases  which  have  been  decided,  the  question  was  not 
afi  to  the  original  right  of  the  author,  but  whether  what  had  taken 
place  did  not  amount  to  a  waiver  of  such  right ;  as  in  the  case  of 
letters,  how  &r  the  sending  the  letter;^  in  the  case  of  dra- 
matic compositions,  how  far  the  permitting  performances ;  ^  and  in 
the  case  of  Mr.  Abernethy's  lectures,  how  far  the  oral  delivery  of 
the  lecture,  had  deprived  the  author  of  any  part  of  his  original 
right  and  property;  questions  which  could  not  have  arisen,  if 
there  had  not  been  such  original  right  or  property.  It  would  be 
waste  of  time  to  refer  in  detail  to  the  cases  upon  this  subject.    If 

V.  Wilson,  1  Paige,  164 ;  Orr  v.  Littlefield,  1  Woodb.  &  M.  19 ;  Wakeman  0. 
Gillespy,  5  Paige,  111*;  Roberta  v.  Anderson,  2  John.  Ch.  204 ;  HoUister  v. 
Barkley,  9  N.  H.  230 ;  Homer  v.  Jobs,  2  Beaaley  (N.  J.),  19 ;  Brown  v.  Fuller, 
2  Beaaley  (N.  J.),  271;  Williams  v.  Hall,  1  Bland,  196;  Tong  r.  Oliver,  1 
Bland,  199;  Ybnge  r.  McConniek,  6  Florida,  646;  Jackson  v,  Jones,  2S 
Geo.  93;  Woolen  v.  Smith,  27  Geo.  216;  Lawrence  v.  Philpot,  27  Geo. 
686 ;  Brown  v.  Stewart,  1  Md.  Ch.  Dec.  87 ;  Washington  Universitj  v.  Grreen, 
1  Md.  Ch.  Dec.  97 ;  Thomas,  v.  Horn,  24  Geo.  481 ;  Allen  v,  Pearce,  6  Jones, 
Eq.  (N.  C.)  309. 

'  See  2  Story  Eq.  Jur.  §  943,  et  seq.  An  author  of  letters  or  papers  of 
whatever  kind,  whether  they  be  letters  of  business  or  private  letters,  or 
literary  compositions,  has  a  property  and  an  exclusive  copyright  therein, 
miless  he  unequivocally  dedicate  them  to  the  public,  or  to  some  private 
person ;  and  no  person  has  any  right  to  publish  them  without  his  consent*  unless 
such  publication  be  required  to  establish  a  personal  right  or  claim,  or  to  vindicate 
character.    Folsom  v.  Marsh,  2  Story,  100. 

*  2  Story,  Eq.  Jur.  §  944,  et  seq. ;  Folsom  v,  Marah,  2  Story,  100.  See 
Brandeth  v.  Lance,  8  Paige,  24. 

'  2  Story,  Eq.  Jur.  §  9M). 
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then  such  right  and  property  exist  in  the  author  of  such 
♦  43  works,  it  must  *  so  exist  exclusively  of  all  other  persons : 
can  any  stranger  have  any  right  or  title  to,  or  interest  in, 
that  which  belongs  exclusively  to  another,  and  yet  this  is  precisely 
what  the  defendant  claims,  although  by  a  strange  inconsistency 
he  does  not  dispute  the  general  proposition  as  to  the  plaintiflf'd 
right  and  property,  for  he  contends  that,  admitting  the  plaintiff's 
right  and  property  in  the  etchings  in  question,  and  as  incident  to 
it,  the  right  to  prevent  the  exhibition  or  publication  of  any  copies 
of  them,  yet  he  insists  that  some  person,  having  had  access  to 
certain  copies,  how  obtained  I  will  presently  consider,  and  having 
from  such  copies  composed  a  description  and  list  of  the  originals, 
he,  the  defendant,  is  entitled  to  publish  such  list  and  description ; 
that  is,  that  he  is  entitled,  against  the  will  of  the  owner,  to  make 
such  use  of  his  exclusive  property.  It  being  admitted  that  the 
defendant  could  not  publish  a  copy,  that  is  an  impression,  of  the 
etchings,  how  in  principle  does  a  catalogue,  list,  or  description 
differ  ?  A  copy  or  impression  of  the  etchings  would  only  be  a 
means  of  communicating  knowledge  and  information  of  the  orig- 
inal, and  does  not  a  list  and  description  do  the  same  ?  The  means 
are  different,  but  the  object  and  effect  are  similar ;  for,  in  both, 
the  object  and  effect  is  to  make  known  to  the  public  more  or  less 
of  the  unpublished  work  and  composition  of  the  author,  which  he 
is  entitled  to  keep  wholly  for  his  private  use  and  pleasure,  and  to 
withhold  altogether,  or  so  far  as  he  may  please,  from  the  knowl- 
edge of  others.  Gases  upon  abridgments,  translations,  extracts, 
and  criticisms  of  published  works,  have  no  reference  whatever  to 
the  present  question:  they  all  depend  upon  the  extent  of  right 
under  the  acts  respecting  copyright,^  and  have  no  analogy  to  the 
exclusive  rights  in  the  author  of  unpublished  compositions,  which 
depend  entirely  upon  the  common  law  right  of  property.  A  clerk 
of  Sir  John  Strange  having,  whilst  in  his  employ,  made  an 
♦44  abridgment  of  ♦such  of  his  MS.  cases  as  related  to  evi- 
dence, was  restrained  by  Lord  Hardwicke  in  1764,  from 
publishing  it,  the  cases  being  then  unpublished.  Upon  the  first 
question,  therefore,  that  of  property,  I  am  clearly  of  opinion  that 

>  See  2  Sto^  £q.  Jur.  §  939 ;  Story  v,  Holcombe,  4  McLean,  S07 ;  Folsom 
V.  Maroh,  2  Story,  100 ;  Lewii  v.  Fullarton,  2  Beav.  6 ;  Spottiswoode  v.  Clarke, 
2  Phil.  154;  1  C.  P.  Coop,  t,  Cott.  254;  10  Jur.  1043;  Jarrold  v.  Houlston,  3 
K.  &  J.  708 ;  Hotten  v.  Arthur,  1  H.  &  M.  603.       ^ 
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the  exclusive  right  and  interest  of  the  plaintiff  in  the  composition 
or  work  in  question  being  established,  and  there  being  no  right  or 
interest  whatever  in  the  defendant,  the  plaintiff  is  entitled  to  the 
injunction  of  this  Court  to  protect  him  against  the  invasion  of 
such  right  and  interest  by  the  defendant,  which  the  publication  of 
*  any  catalogue  would  undoubtedly  be ;  but  this  case  by  no  means 
depends  solely  upon  the  question  of  property,  for  a  breach  of  trust, 
confidence,  or  contract,  would  of  itself  entitle  the  plaintiff  to  an 
injunction.^  The  plaintiff's  affidavits  state  the  private  character 
of  the  work  or  composition,  and  negative  any  license  or  authority 
for  publication,  the  gifts  of  some,  of  the  etchings  to  private  friends 
certainly  not  implying  any  such  license  or  authority,  and  state 
distinctly  the  belief  of  the  plaintiff,  that  the  catalogue  and  the 
descriptive  and  other  remarks  therein  contained,  could  not  have 
been  compiled  or  made,  except  by  means  of  the  possession  of  the 
several  impressions  of  the  said  etchings  surreptitiously  and  im- 
properly obtained.  To  this  case  no  answer  is  made,  the  defendant 
saying  only  that  he  did  not,  at  the  time,  believe  that  the  etchings 
had  been  improperly  obtained,  but  not  suggesting  any  mode  bj 
which  they  could  have  been  properly  obtained,  so  as  to  entitle  the 
possessor  to  use  them  for  publication.  If,  then,  these  composi- 
tions were  kept  private,  except  as  to  some  given  to  private  friends 
and  some  sent  to  Mr.  Brown  for  the  purpose  of  having  certain 
impressions  taken,  the  possession  of  the  defendant,  or  of  his  in- 
tended partner,  Judge,  must  have  originated  in  a  breach  of  trust, 
confidence,  or  contract,  in  Brown  or  some  person  in  his  employ 
taking  more  impressions  than  were  ordered,  and  retaining 
the  *  extra  number,  or  in  some  person  to  whom  copies  were  *  45 
given,  which  is  not  to  be  supposed,  but  which,  if  the  origin 
of  the  possession  of  the  defendant  or  Judge,  would  be  equally  a 
breach  of  trust,  confidence,  or  contract,  Duke  of  Queensbury  v. 
Shebbeare  ;  (a)  and  upon  the  evidence  on  behalf  of  the  plaintiff, 
and  in  the  absence  of  any  explanation  on  the  part  of  the  defend- 
ant, I  am  bound  to  assume  that  the  possession  of  the  etchings  by 
the  defendant  or  Judge  has  its  foundatio]\  in  a  breach  of  trust, 
confidence,  or  contract,  as  Lord  Eldon  did  in  the  case  of  Mr. 
Abemethy's  lectures ;  (6)  and  upon  this  ground  also  I  think  the 

(a)  2  £den,  829.  (&)  8  Law  J.  Ch.  209. 

I  2  Story  £q.  Jur.  §  949.    See  Bartlette  o.  Crittenden,  4  McLean,  800;. 
Williams  x>.  Frince  of  Wales  Life  Ins.  Co.,  23  Beav.  888. 
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plaintiff's  title  to  the  injunction  sought  to  be  discharged,  fully 
established.  The  observations  of  Yice-Chancellor  Wigram  in 
T^pinff  V.  Clarke  (a)  are  applicable  to  this  part  of  the  case.  He 
says :  ^^  Every  clerk  employed  in  a  merchant's  counting-house  is 
under  an  implied  contract  that  he  will  not  make  public  that  which 
he  learns  in  the  execution  of  his  duty  as  clerk.  If  the  defendant 
has  obtained  copies  of  books,  it  would  very  probably  be  by  means 
of  some  clerk  or  agent  of  the  plaintiff;  and  if  he  availed  himself 
surreptitiously  of  the  information  which  he  could  not  have  had 
except  from  a  person  guilty  of  a  breach  of  contract  in  communi- 
cating it,  I  think  he  could  not  be  .permitted  to  avail  himself  of  that 
breach  of  contract."  In  this  opinion  I  fully  concur,  and  think  that 
the  case  supposed  by  Sir  J.  Wigram  has  actually  arisen,  or  must 
from  the  evidence  be  assumed  to  have  arisen  in  the  present,  and 
that  the  consequence  must  be  what  Sir  J.  Wigram  thought  would 
follow.  Could  it  be  contended  that  the  clerk,  though  not  justified 
in  communicating  copies  of  the  accounts,  might  yet  be  permitted 

to  publish  the  substance  and  effect  of  them  7  In  that,  as 
*46      in  this  case,  the  matter  or  *  thing  of  which  the  party  has 

obtained  knowledge,  being  the  exclusive  property  of  the 
owner,  he  has  a  right  to  the  interposition  of  this  Court  to  prevent 
any  use  being  made  of  it,  that  is  to  say,  he  is  entitled  to  be  pro- 
tected in  the  exclusive  use  and  enjoyment  of  that  which  is  exclu- 
sively his.  This  was  the  opinion  of  Lord  Eldon  expressed  in  the 
case  of  Wyatt  v.  Wilson  in  1820,  respecting  an  engraving  of 
George  the  Third  dtiring  his  illness,  in  which,  according  to  a  note 
with  which  I  have  been  favoured  by  Mr.  Cooper,  he  said  :  "  If  one 
of  the  late  King's  physicians  had  kept  a  diary  of  what  he  heard 
and  saw,  this  Court  would  not,  in  the  King's  lifetime,  have  per- 
mitted him  to  print  and  publish  it."  The  case  of  Sir  J.  Strange's 
MSS.  is  applicable  upon  this  point  also. 

Some  minor  points  were  raised  at  the  bar,  to  which  I  will  shortly 
advert.  It  was  contended  that  there  ought  not  •to  be  any  injunc- 
tion, until  the  plaintiff  had  established  his  title  at  law;  and  cases 
were  referred  to,  in  which  it  was  supposed  that  I  had  laid  down 
rules  establishing  such  a  proposition.  The  cases  referred  to  were 
cases  in  which  the  equitable  jurisdiction  arose  from  some  legal 
title,  and  was  exercised  solely  for  the  purpose  of  protecting  the 

(a)  2  Hare,  893. 
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party  in  the  enjoyment  of  such  legal  title,^  and  have  no  applica- 
tion to  cases  in  which  the  Court  exercises  an  original  and  indepen- 
dent jurisdiction,  not  for  the  protection  of  a  merely  legal  right, 
but  to  prevent  what  this  Court  considers  and  treats  as  a  wrong, 
whether  arising  from  a  violation  of  an  unquestionable  right,  or 
from  a  breach  of  contract  or  confidence,  as  in  the  present  case  and 
the  case  of  Mr.  Abemethy's  lectures ;  but  even  in  the  cases  so  re- 
ferred to,  I  have  always  held  that  it  was  for  the  discretion  of  tiie 
Court  to  consider,  whether  the  defendant  might  not  suffer 
greater  injury  from  an  improper  injunction,  than  *  the  plain-  *47 
tiff  from  the  delay  in  granting  a  proper  one.^  In  the  present 
case,  where  privacy  is  the  right  invaded,  postponing  the  injunction 
would  be  equivalent  to  denying  it  altogether.  The  interposition  of 
this  Court  in  these  cases,  does  not  depend  upon  any  legal  right, 
and  to  be  effectual,  it  must  be  immediate.  It  was  then  observed 
that  £he  injunction  was  too  extensive,  as  it  applied  to  any  catalogue 
of  the  etchings  in  the  bill  mentioned,  and  that  the  plaintiff  had 
shown  a  title  to  only  some  of  the  etchings  there  mentioned.  If 
the  defendant  had  any  interest  in  this  matter,  the  objection  would 
deserve  consideration ;  but  it  is  clear  that  he  has  none,  being 
already  under  an  injunction  as  to  all  those  etchings  to  which  the 
plaintiff  has  not  shown  a  title  in  this  cause,  so  that,  whilst  that 
other  injunction  continues,  he  would  derive  no  benefit  whatever 
from  any  alteration  in  the  terms  of  the  injunction  in  this  cause ; 
and  if  any  such  alteration  were  made,  it  would  not  affect  the  ques- 
tion of  costs,  that  not  being  the  object  of  the' motion,  which  must 
be  refused  with  costs. 

It  will  be  seen  that  the  bill,  as  originally  filed,  stated,  generally^ 
that  the  impressions  had  been  surreptitiously  obtained.  On  this 
allegation,  and  the  affidavits  filed  in  support  of  it,  the  order  for  the 
injunction,  sought  to  be  discharged,  was  granted.  By  amendment, 
the  plaintiff  suggested  the  mode  by  which  the  impressions  were 
obtained.  The  defendant,  by  his  answer,  stated  his  ignorance  of 
the  facts  so  suggested.  Affidavits  were  then  filed  by  the  plaintiff 
in  support  of  the  statements  in  the  amended  bill.  The  Yice-Ghan- 
cellor  had  not  allowed  them  to  be  read. 

>  See  Hilton  v.  Lord  Granville,  4  Beav.  130. 

■  See  Bauett  o.  Salisbury  MannC.  Co.  &  Saliabaiy  Mills,  47  N.  H.  426; 
BridM>n  V.  ITAlpine,  8  Beav.  229 ;  2  Dan.  Ch.  Pr.  (4tli  Am.  ed.)  1640. 
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Mr.  Rottj  in  the  course  of  his  argument  before  the  Lord 
*  48   Chancellor,  having  raised  the  question  as  to  the  *  right  of  the 
plaintiff  to  use  these  affidavits,  the  point  was  thereupon  Mly 
argued. 

The  cases  oiJefferys  v.  Smithy  (a)  Edwards  v.  Jones^  (6)  BxUon 
V.  Lord  Grranvilky  (c)  were  cited. 

The  case  of  Norway  v.  Rowe^  (d)  was  referred  to  by  the  Lord 
Chancellor. 

The  Lord  Chancellor  stated  he  had  no  doubt  whatever  as  to 
the  practice  applicable  to  this  case,  and  that  he  was  bound  to  reject 
the  affidavits.  The  objection  is,  that,  in  cases  like  the  present, 
the  plaintiff  cannot  file  additional  affidavits  to  better  his  title.^ 
Understanding  by  the  word  title,  the  plaintiff's  right  to  the  injunc- 
tion, it  is  beyond  all  doubt,  that  these  affidavits  do  relate  to  the 
title,  for  the  plaintiff  puts  forward  the  allegation  to  which  they 
refer,  as  an  additional  ground  for  asking  for  the  injunction.  The 
rule  is  clear  that,  if  the  plaintiff  amends  his  bill,  he  does  it  with- 
out prejudice  to  the  injunction,  and  in  reference  only  to  the  ultimate 
purposes  of  the  suit.^    The  iiyunction  remains  as  it  was  before, 

(a)  IJ.  &  W.  298.  (c)  4  Beav.  130. 

(6)  1  PhiL  601.  (dj  19  Vee.  144. 

'  Formerly  the  answer  was  taken  to  be  true ;  and  affidavits,  except  under 
special  circumstances,  could  not  be  read  against  the  answer ;  see  Rock  o.  Mat- 
thews, 2  De  6.  &  Sm.  227,  234;  Custance  v.  Cunningham,  18  Beav.  368;  but 
now,  in  applications  for  an  injunction,  or  to  dissolve  an  injunction,  the  defend- 
ant's answer  is,  for  the  purpose  of  evidence  on  such  application,  to  be  regarded 
merely  as  an  affidavit  of  the  defendant ;  find  affidavits  may  be  received  and  read 
in  opposition  thereto.  15  &  16  Yict.  c.  86,  §  59.  See  Poor  o.  Carleton,  8  Sum- 
ner, 70 ;  Brown  v.  Winans,  8  Stockt.  (N.  J.)  267 ;  Merwin  v.  Smith,  1  Green 
Oh.  182;  Grariss  v,  Gariss,  2  Beasley  (N.  J.),  320;  Wing  v,  Fairhaven,  8  Gush. 
868;  Morris  Canal,  &c.  Co.  o.  Jersey  City,  8  Stockt.  (N.  J.)  18;  S.  C,  1 
Beasley  (N.  J.),  227;  Green  v.  Pallas,  t&.  267;  Wooten  v.  Smith,  27  Geo. 
216 ;  The  Delaware,  &c.  R.B.  Companies  v.  The  Raritan,  &c.  R.B.  Co.,  1 
McCarter  (N.  J.)«  445;  Eastbum  o.  Kirk,  1  John.  Ch.  444;  Benton  v.  Gibson, 
2  Hayw.  136 ;  Orr  o.  LittJefield,  1  Woodb.  &  M.  13 ;  Swindall  «.  Bradley,  3 
Jones  Eq.  (N.  C.)  353. 

*  K  the  plainti£f  amends  his  bill  after  he  has  obtained  an  injunction,  it  is 
usnal,  although  not  indispensable,  for  the  order  giving  him  liberty  to  amend,  to 
be  expressed  to  be  '*  without  prejudice  to  the  injunction,*^  and  the  order  of 
course  to  amend  may  be  obtained  in  this  form.    Mason  v.  Murrayi  2  Dick.  686 ; 
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and  must,  therefore,  be  sustained  on  the  ground  upon  which  it  was 
originally  granted.  It  is  quite  true,  that  if  an  injunction  is  ob- 
tained by  misrepresentation,  and  it  can  be  shown  that  it  would  not 
have  been  obtained,  but  for  the  misrepresentation,  the  Court  will 
not  uphold  the  injunction,  although  the  plaintiff  may  show  himself 
entitled  to  it.^  It  does  not,  however,  follow,  that  if  the  plaintiff 
shows  he  is  entitled  to  an  injunction,  but  did  not  originally  com- 
municate a  fact,  which  not  only  could  not  have  interfered  with 
the  Court  granting  the  injunction,  but  would  have  been  in 
*  favour  of  the  injunction,  that  this  can  form  any  ground  for  *  49 
dissolving  the  injunction.  This  would  be  carrying  the  doc- 
trine to  a  very  extraordinary  length.  In  the  present  case,  the  fact 
introduced  by  amendment,  was  clearly  for  the  purpose  of  support- 
ing the  injunction  obtained  on  the  original  bill ;  and  I  therefore 
think  that  these  affidavits  cannot  be  received  on  the  question  of  the 
propriety  of  the  grounds  upon  which  the  injunction  was  originally 
granted.2 

Warburton  v.  London  &  Blackwall  Railw.  Co.,  2  Beay.  253;  Woodro£fe  «. 
Daniel,  9  Sim.  410 ;  see  Kennedy  v,  Lewis,  14  Jar.  166 ;  Seton,  873 ;  Y.  C. 
K.  B. ;  Ferrand  v.  Earner,  4  M.  &  C.  143,  145 ;  3  Jur.  236 ;  Pratt  v.  Archer,  1 
S.  &  S.  433 ;  Pickering  v.  Hanson,  2  Sim.  488 ;  Davi^  r.  Davis,  2  Sim.  515 ; 
Benwick  o.  Wilson,  6  John.  Ch.  81 ;  Ayers  v.  Valentine,  2  Edw.  Ch.  451 ;  Adney 
V.  Flood,  1  Mad.  449 ;  Rogers  o.  Rogers,  1  Paige,  424 ;  Carey  v.  Smith,  11 
Geo.  539;  Verplanck  v.  Merct.  Ins.  Co.,  1  £dw.  Ch.  46;  North  River  Bank 
o.  Rogers,  8  Paige,  648 ;  Everett  v,  Winn,  1  Sm.  &  M.  67.  The  condosion 
established  by  the  cases  is  that  an  injunction  must  stand  or  fall  upon  the  original 
bill  and  the  answer  thereto,  and  the  amendment  cannot  be  ased  in  support  of  the 
injunction.  Mayne  v,  Hockin,  1  Dick.  235 ;  Sharp  o.  Ashton,  3  V.  &  B.  144 ; 
Benwick  v,  Wilson,  6  John.  Ch.  84.  For  form  of  order  granting  leave  to  amend 
an  injunction  bill,  see  6  John.  Ch.  86.  • 

>  See  Angier  v.  May,  3  W.  R.  330 ;  3  Eq.  Rep.  488,  Y.  C.  W. ;  Simson  v. 
Davis,  12  Sim.  46;  Endicott  v.  Mathis,  1  Stockt.  (N.  J.)  lit);  Hilton  v.  Lord 
Granville,  4  Beav.  130 ;  Clifton  v,  Robinson,  16  Beav.  355 ;  Hemphill  o.  M^Kenna, 
S  Dr.  &  War.  183 ;  Spurgeon  v.  Hooker,  1  De  G.  &  S.  484 ;  Dalglish  v,  Jarvie, 
2  Mac.  &  G.  231 ;  14  Jur.  945 ;  Pinchin  v,  London  and  Blackwall  Railw.  Co., 
5  De  G.,  M.  &  G.  851 ;  17  Jur.  241 ;  Phillips  o.  Prichard,  1  Jur.  N.  S.  75, 
V.  C.  W. ;  Fuller  v.  Taylor,  9  Jur.  N.  S.  743 ;  11  W.  R.  532,  V,  C.  W. 

■  See  Renwick  v.  Wilson,  6  John.  Ch.  84. 
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In  the  Matter  of  the  Joint-stock  Companies  Winding-up  Act,  1848 
(11  &  12  Vict.  c.  45),  and  of  The  NORTH  of  ENGLAND 
JOINT-STOCK  BANKING  COMPANY. 

Ex  parte  ROBERT  HAWTHORN.* 
1849.    Janaaiy  SO. 

A  former  member  of  a  joint-stock  company,  haying  transferred  his  shares  within 
three  years  of  the  d^te  of  the  order  for  its  dissolution  under  the  Joint-stock 
Companies  Winding-up  Act,  1848 :  Held,  to  be  rightly  included  in  the  list  of 
contributories  settled  by  the  Master  under  the  77th  section.' 

Tms  was  an  application  to  rehear  a  motion  made  before  the 
Yice-Chancellor  Knight  Bruce,  on  the  16th  January,  1849,  and  on 
which  his  Honor  had  declined  to  make  any  order. 

The  motion  before  the  Yice-Ghancellor  arose  out  of  proceedings 
in  the  Master's  office,  in  the  matter  of  the  winding  up  of  the 
North  of  England  JointHstock  Banking  Company,  which,  having 
suspended  payment  on  the  6th  March,  1847,  was  being  wound 
up  under  the  provisions  of  the  Joinirstock  Companies  Winding- 
up  Act,  1848,  in  pursuance  of  an  order  obtained  in  the 
*  60  month  *  of  November,  1848,  on  the  petition  of  some  of  the 
existing  shareholders  of  the  company. 

The  North  of  England  Joint-stock  Banking  Company  was  formed 
in  the  year  1882,  under  the  provisions  of  the  Banking  Act,  7  Oeo. 
4,  c.  46 ;  and  the  deed  of  settlement  was  dated  the  14th  Novem- 
ber, 1832.  By  article  No.  26  of  the  deed  it  was  provided,  that 
whenever,  by  any  means  whatsoever,  any  shares  should  become 
actually  forfeited,  or  should  be  duly  and  effectually  transferred  to 
k  new  holder,  then,  and  in  such  case,  and  not  before,  the  respon- 
sibility of  the  previous  holder,  as  a  member  of  the  company  in 

»  8.  C,  1  H.  &  T.  226. 

*  But  the  modern  practice  is  not  to  make  such  persons  contributories  until  it 
actually  becomes  necessary  to  do  so,  in  order  to  prevent  one  or  more  of  them 
from  bearing  more  than  his  or  their  share  of  loss.  Before  those  who  have  trans- 
ferred their  shares  can  be  made  contributories,  it  must  be  shown  to  be  necessary 
to  make  them  so  for  the  purpose  of  equitably  adjusdng  their  claims  against  each 
other.  See  Sutton's  Case,  3  De  G.  &  S.  262 ;  Holmes's  Case,  4  De  6.  &  S.  S12 ; 
and  2  De  6.,  M.  &.  6.  113;  Ex  parte  Stirling,  6  Ir.  Ch.  R.  180;  Carew's  Case, 
7  De  G.,  M.  &  G.  i3.    See  Hawthorn's  Case,  1  De  G.  *&  S.  671. 
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respect  of  such  shares,  should  (so  far  as  the  law  would  in  that  be- 
half allow),  cease  and  determine,  and  such  previous  holder  should 
be  exonerated  and  released  from  all  subsequent  claims,  demands, 
and  obligations,  in  respect  of  the  same  shares,  and  from  all  future 
observance  and  performance  of  the  covenants,  conditions,  stipula- 
tions, and  agreements  in  the  deed  of  settlement  contained,  in  re- 
spect of  the  same  shares :  provided,  nevertheless,  that  nothing  in 
the  article  contained  should  extend,  or  be  construed  to  extend,  to 
release  the  previous  holder  of  shares  so  forfeited  or  transferred  as 
aforesaid,  from  his  proportion  of  the  losses  (if  any),  sustained  by 
the  company  up  to  the  period  of  his  ceasing  to  be  such  holder  as 
aforesaid. 

By  article  No.  80  it  was  provided,  among  other  things,  that 
every  transfer  should  carry  with  it  the  profits,  and  interest,  and 
share  of  capital,  and  surplus  or  guarantee  fund,  in  respect  of  the 
shares  transferred ;  so  as  to  close  all  the  right  and  interest  of  the 
party  or  parties  making  such  transfer  in  respect  of  such  transferred 
shares. 

Robert  Hawthorn,  the  party  now  moving,  became  a  sub- 
scriber for  fifteen  shares  soon  after  the  formation  of  *  the  *  51 
company,  and,  on  a  new  issue  of  shares  in  1889,  he  took 
three  more  shares,  making  in  the  whole  eighteen  shares,  all  of 
which  he  held  until  he  sold  and  transferred  them  to  John  Gowens, 
which  transfer  was  allowed  by  the  directors,  and  completed  on  the 
2d  January,  1847 ;  and  the  share  certificates  held  by  Hawthorn 
were  then  delivered  up  to  be  cancelled,  and  new  certificates  were 
granted  in  the  name  of  Cowens.  In  proceeding  under  the  order 
for  winding  up  the  company,  the  official  manager,  in  pursuance  of 
the  76th  section  of  the  Act,  made'  out  a  list  of  contributories,  which 
list  did  not  include  any  former  shareholders,  and  included  Cowens 
in  respect  of  the  shares  purchased  from  B.  Hawthorn ;  this  list 
was  settled  and  approved  by  the  Master,  as  far  as  the  shares  in 
question  were  concerned.  E.  Bobson,  however,  one  of  the  present 
shareholders,  and  included  in*  the  above-mentioned  list,  summoned 
B.  Hawthorn  under  section  81  of  the  Joint-stock  Companies  Wind- 
ing-up Act,  to  show  cause  why  his  name  should  not  be  included  in 
the  list  of  contributories,  ^^as  a  contributory  for  the  eighteen 
shares,  and  as  liable  to  contribute  in  respect  of  all  losses  sustained 
by  the  company  down  to  the  2d  January,  1847,  or  other  the 
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period  of  his  ceasing  to  be  holder."  The  Master  was  of  opinion 
that,  under  the  deed  (clause  26),  and  in  law,  Hawthorn  was  a  party 
liable  to  the  result  of  the  accounts  taken  upon  winding  up  the 
partnership ;  that  he  was  liable  to  pay  debts,  liabilities,  and  losses, 
if  any,  up  to  the  2d  January,  1847,  and,  consequently,  that  Bob- 
son  had  a  right,  under  the  Act,  to  have  him  (Hawthorn)  in- 
cluded in  the  list  of  contributories,  liable  to  payment  of  debts, 
liabilities,  and  losses,  if  any,  up  to  the  1st  January,  1847,  inclusive. 
The  Master's  certiiScate,  dated  the  22d  December,  1848,  was  in 
the  following  terms :  ^^  I  have  this  day  included  the  said  Robert 

Hawthorn  in  the  list  as  a  contributory  in  respect  of  eigh- 
*  52     teen  shares,  and,  as  such,  liable  to  the  debts  and  *  liabilities 

and  losses,  if  any,  up  to  the  1st  January,  1847,  inclusive." 
Upon  this,  Hawthorn  (under  section  99  of  the  Winding-up  Act) 
moved,  before  the  Yice-Chancellor  Knight  Bruce,  that  the  deci- 
sion of  the  Master  might  be  reversed,  and  that  the  name  of  the  said 
Robert  Hawthorn  might  be  struck  out  of,  and  excluded  from,  the 
list  of  contributories  of  the  company. 

The  motion  was  heard  before  the  Yice-Chanoellor,  on  the  16th 
January,  1849,  when  his  Honor  refused  to  make  any  order  as  above 
stated. 

Mr.  Russell  and  Mr.  Bates,  in  support  of  the  motion,  con- 
tended that  Hawthorn  ought  not  to  have  been  included  at  all  in 
the  list  of  contributories,  or,  if  included,  that  it  ought  to  have 
been  with  such  a  qualifiation  as  to  exempt  him  from  contributing 
until  the  existing  shareholders  were  exhausted,  inasmuch  as  he 
ought  not  to  be  called  on  to  relieve  them  ;  that  the  Master  ought 
not  to  have  inscribed  his  name  in  the  list  of  contributories,  until 
the  necessity  (or  his  contributing  had  been  proved ;  that,  as  be- 
tween Robson  and  Hawthorn,  there  was  no  right  of  contribution ; 
that,  by  the  transfer  of  his  shares,  Hawthorn  ceased  to  have  any 
interest  in  the  company  (clauses  26  and  30  of  the  company's  deed), 
or  to  be  primarily  liable  to  the  creditors  of  the  company  ^Steward 
V.  Qr  eaves  J  (a)  Barker  v.  Buttress^  ;  (6)  that,  until  there  was  a 
necessity  shown  for  a  call  upon  former  members,  they  ought  not  to 
be  included  in  any  list  of  contributories ;  and  that  the  rule  at  law, 
that  all  present  shareholders  must  be  exhausted,  before  resorting  to 

(a)  10  M.  6  W.  711.  (6)  7  Beav.  184. 
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the  former  shareholders,  must  be  followed  in  cases  falling 
under  the  Winding-up  *  Act ;  Eardley  v.  LaWy  (a)  Field  v.     *  58 
Mnu:henzie,  (ti) 

Mr.  Bdcofij  Mr.  Lloyd j  and  Mr.  Headlamp  on  the  other  side,  were 
not  called  on. 

The  Lord  Ohancellor.  —  The  Act  defines  the  word  "con- 
tributory," that  it  shall  include  "every  member  of  a  company, 
and  also  every  other  person  liable  to  contribute  to  the  payment  of 
any  of  the  debts,  liabilities,  or  losses  thereof,  whether  as  heir, 
devisee,  executor,  or  administrator  of  a  deceased  member,  or  as 
a  former  member  of  the  same,  or  as  heir,  devisee,  executor,  or 
administrator  of  a  former  member  of  the  same,  deceased,  or 
otherwise  howsoever."  The  official  manager  is  bound  to  make 
out  a  list  of  contributories,  which  list  is  to  be  settled  by  the  Master, 
who  is  also  to  determine  the  amount  to  be  raised,  for  paying  debts 
or  liabilities.  Then  under  the  84th  section,  the  Master  is  to 
apportion  the  amount  to  be  raised  among  the  several  contribu- 
tories of  the  company  appearing  upon  the  list,  or  such  of  them  as 
ought  to  contribute  thereto,  according  to  their  respective  liabilities. 
Thus  every  person  who,  in  any  event,  may  be  liable,  is  to  be 
included  in  the  list,  without  determining  in  what  order;  the  only 
requisite  being,  that  they  are  persons  who  may  be  called  on  to 
contribute.  In  the  present  case,  there  is  a  party  who  was,  prior 
ix>  the  2d  January,  1847,  a  shareholder,  and,  therefore,  liable. 
Whether  he  may  be  now  liable  in  an  equal  degree  with  the  present 
shareholders,  is  not  found  by  the  Master;  but  only  that  he  is  a 
party  liable.  When  the  Master  has  found  all  who  are  liable, 
he  is  then  to  determine  in  what  proportion  *  they  are  -to  *  54 
contribute.  The  84th  section  shows,  that  the  list  consists 
of  all  who  are  liable  to  contribute,  not  of  any  particular  class  of 
contributories  only.  Mr.  Hawthorn's  name  is  on  the  list,  and 
how  put  there  is  immaterial,  if  he  is  liable  to  be  called  on.  This 
is  all  that  the  Master  has  done ;  and  all  that  the  Master  has  de- 
cided is  correct,  namely,  that  Mr.  Hawthorn  is  a  party  liable. 
The  application  must  be  refused  with  costs. 

s 

(a)  12  A.  &  E.  802.  (6)  4  C.  a  706. 
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NORTON  V.  HEPWOBTH.1 

1849.    January  31.    March  14. 

A  defendant  to  a  bill  of  reyivor  had  appeared  to  the  original  bill  by  his  solicitor, 
but  before  the  filing  of  the  bill  of  revivor,  had  gone  out  of  the  jurisdiction. 
The  Court  ordered,  that  service  of  the  subpcena  to  appear  on  the  solicitor, 
should  be  good  service  on  the  defendant.' 

The  defendant,  in  this  case,  appeared  to  the  original  bill  by  his 
solicitor.  A  decree  was  obtained,  and  the  suit  was  proceeding  in 
the  regular  course,  when,  by  the  death  of  the  plaintiff,  a  bill  o£ 
revivor  by  his  personal  representative,  became  necessary.  The 
defendant  having,  in  the  mean  time,  left  England  for  America,  and 
the  plaintiff  to  the  bill  of  revivor  being  ignorant  of  his  place  of 
abode,  a  motion  was  made  before  the  Yice-Ohancellor  Wigram, 
that  service  of  the  subpas^na  upon  the  solicitor  might  be  good  ser* 
vice  upon  the  defendant.  His  Honor  having,  however,  declined 
to  make  the  order,  the  application  was  now  renewed  to  the  Lord 
Chancellor. 

The  Solicitor- General^  in  support  of  the  motion,  cited  We^fmoutk 
V.  Lamberty  (a)  Hobhouse  v.  Cowtney^  (6)  Cooper  v.  Wood^  (c) 
Murray  v.  Vipart^  (d)  Hornby  v.  Holmes,  (e)  He  also  drew 
*  55  the  attention  of  the  Lord  *  Chancellor  to  some  of  the  earlier 
cases,  namely,  Henderson  v.  Meggs^  (jg)  Brown  v.  Lee^  (A) 
Lee  V.  Warner^  (i)  Oeledneki  v.  Chamock.  (ft)  He  referred  also- 
to  Stats.  4  &  5  W.  4,  c.  82,  §  1,  allowing  substituted  service  on  the 
receiver  or  steward  of  a  defendant  out  of  the  jurisdiction. 

The  Lobd  Chancellor.  —  I  consider  this  question  as  within 
the  principle  laid  down  by  my  predecessor,  Lord  Lyndhurst,  in 

(a)  3  Beav.  883.  (g)  2  Bro.  C.  C.  127. 

(6)  12  Sim.  140.  (h)  2  Dick.  545. 

(c)  5  Beav.  391.  (0  lb,  546. 

(<0  1  Pha.  521.  (*)  6  Ves.  171. 

(«)  4  Hare,  306. 

>  S.  C,  1  H.  &.  T.  158. 

■  See  Norton  v.  Hepworth,  13  Jur.  344 ;  S.  C,  1  H.  &  T.  158 ;  Hart  v.  Talk, 
6  Hare,  618 ;  Wallis  v.  Darby,  6  Hare,  618 ;  Forster  o.  Menzies,  16  Beav.  568 ; 
17  Jur.  657 ;  Scott  v.  Wheeler,  13  Beav.  239 ;  Bligh  v.  Tredgett,  5  De  6.  &  S. 
74 ;  15  Jar.  1101 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  447,  448,  454. 
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Murray  v.  Vipart.  (a)  This  case  is,  indeed,  much  stronger  in  £Eiyonr 
of  the  substituted  service.  In  that  case,  there  was  merely  a  letter 
from  a  solicitor,  stating  that  the  absent  defendant  had  instructed 
him  to  do  what  was  necessary  in  the  matter  on  his  behalf:  in  the 
present  case,  there  is  an  actual  representation,  and  acting  in  the 
matter,  by  the  solicitor  having  been  the  solicitor  of  the  defend- 
ant in  the. original  suit;  and  the  bill  of  revivor  is  in  the  same 
matter,  and  a  necessary  proceeding  to  give  effect  to  that  original 
suit.  I  therefore  make  the  order  for  the  substituted  service.  I 
must,  however,  observe,  that  I  fully  concur  with  Lord  Lyndhurst 
in  thinking,  that  the  greatest  caution  is  necessary  in  making  such 
orders.  When  properly  made,  they  prevent  the  failure  of  justice ; 
but,  if  made  without  due  caution,  they  may  produce  the  great 
injustice  of  adjudicating  against  property  in  the  absence  of  the 
owner. 


♦  PIDDING  V.  FRANKS.'  ♦  56 

1849.    February  8. 

Wbere  the  Court  directs  an  action,  instead  of  granting  an  injunction  against  the 
equitable  assignee  of  a  patent,  it  will  not  exact  from  the  defendant  any  admis- 
sions as  to  the  validity  of  the  patent. 

The  plaintiff  in  this  case,  moi?«d  before  the  Vice-Chancellor 
Ejiight  Bruce,  on  the  27th  April,  1848,  for  an  injunction  to  re- 
strain the  defendants  Franks,  Millard,  Baker,  and  Lawrence,  from 
manufacturing  or  selling  any  article  under  the  name  of  the  "  Her- 
metically sealed  self-clarifying  Coffee,"  or  under  any  other  name, 
purporting  to  be  coffee  manufactured  and  packed,  accordihg  to  the 
specification  in  the  original  and  amended  bill  mentioned,  other- 
wise than  in  and  conformity  with  the  covenants  and  agreements 
contained  in  an  indenture  or  deed  of  license  of  the  2l8t  Novem- 
ber, 1846,  or  from  manufacturing  or  selling  under  the  said  in- 
denture, any  article  marked  with  the  label  of  the  defendant  E. 
Swinburne,  or  of  any  label  where  the  plaintiff's  name  should  be 
used,  or  which  was  intended  to  denote  coffee  of  the  plaintiff,  or 
which  should  consist  of  coffee  adulterated  in  the  manner  com- 

(a)  1  Phil.  621.  »  S.  C,  1  H.  &  T.  220. 
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plained  of  in  the  bill.  His  Honor  having  directed  the  motion  for 
the  injunction  to  stand  over  without  prejudice  to  any  question, 
with  liberty  to  the  plaintiff  to  bring  such  action  at  law  as  he  might 
be  advised,  against  the  defendants  or  any  one  or  more  of  them, 
and  with  liberty  for  any  of  the  parties  to  apply  to  the  Court  as 
they  might  be  advised ;  the  plaintiff  now  sought  to  discharge  or 
*  vary  the  order  on  the  grounds  hereafter  stated. 

The  circumstances,  under  which  the  motion  was  made,  were  these. 

In  May,  1846,  the  plaintiff  having  obtained  a  patent  for  his 
•  67     invention  for  hermetically  sealed  *  self-clarifying  coffee,  by 

deed  bearing  date  the  21st  November,  1846,  duly  assigned  to 
the  defendant  Swinburne  the  sole  and  exclusive  license  for  the 
manufacture  and  sale  of  the  patent.  The  deed  contained  clauses  as 
to  sub-licenses,  and  covenants  that  the  plaintiff  should  have  power 
to  enter  upon  and  view  the  premises  of  Swinburne  and  his  sub- 
licensees, to  ascertain  whether  the  coffee  was  made  pursuant  to  the 
patent  or  not.  The  defendant  Swinburne,  having  carried  on  the 
manufacture  and  sale  of  the  plaintiff's  coffee  for  some .  months,  in 
September,  1847,  made  an  equitable  assignment  of  all  his  interest 
under  the  deed  to  the  other  defendants.  The  bill,  after  stating 
that  these  defendants  had  adulterated  the  coffee,  and  sold  it  in  the 
plaintiff's  packages,  prayed  an  injunction  in  the  terms  above 
stated.  Their  answers,  so  far  as  it  is  material  to  refer  to  them, 
disputed  the  validity,  and  disclaimed  the  use  of,  the  patent.  On 
the  motion  coming  on  to  be^  heard  before  the  Vice-Chancellor 
Knight  Bruce,  his  Honor  made  the  order  now  sought  to  be  dis- 
charged or  varied. 

Mr.  Cooper  and  Mr.  W.  T.  S.  Daniel,  for  the  plaintiff,  sub- 
mitted, that  the  order  in  question  was  defective  in  not  putting  the 
defendants  on  terms  not  to  dispute  the  validity  of  the  patent.  As 
they  are  mere  equitable  assignees  of  the  patent,  the  plaintiff  has  no 
legal  privity  of  action.  At  law,  it  is  clear  that  the  licensee  of  a 
patent  is  estopped  from  disputing  its  validity.  Bowman  v.  Taylor ,  (a) 
Baird  v.  Neilson,  (6)  Hindmarch  on  Patents,  p.  278.  The  action 
ought  to  have  been  directed  with  such  admissions  as  not  to  render 
its  institution  ftitile,  there  should  have  been  an  issue. 

(a)  2  A.  &  £.  278.  (V)  8  CL  &  Fin.  726. 
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*  Mr.  Russell  and  Mr.  Prior ,  for  the  defendants;  were  not  *  58 
heard. 

The  Lobd  Ghancellob.  —  Are  the  defendants  not  to  be  at  liberty 
to  sajy  we  have  bought  the  patent,  and  paid  for  it,  but  we  do  not 
intend  to  use  it :  they  are  mere  equitable  assignees,  and  why  should 
they  be  deprived  of  the  right,  which  every  stranger  has,  of  dispute 
ing  the  validity  of  the  patent  ?  It  is  no  ground  for  interposition  by 
injunction  that,  at  one  time,  they  thought  of  availing  themselves  of 
the  patent,  and  have  now  chosen  to  abandon  it.  A  party  cannot  be 
*called  upon  to  admit  that  which  is  the  very  point  he  disputes.  Be- 
fore the  Court  exacts  any  such  adndssion,  as.  the  plaintiff  here 
seeks,  it  ought  to  be  clearly  satisfied  that  the  case  he  sets  up  is 
made  out. 


WILI^Y   V.   THE   SOUTH-EASTERN   RAILWAY  COMPANY.' 

1849.    February  8,  9,  10. 

Where  a  party  baa  a  beneficial  interest  in  property  proposed  to  be  taken  by  a 
railway  company,  it  is  competent  for  tbe  company  to  deal  with  bim  solely  in 
respect  of  sucb  interest ;  and  in  giving  tbe  bond  and  complying  with  the  other 
requirements  of  tbe  85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
it  is  requisite  for  the  company  only  to  have  regard  to  the  particular  interest 
of  the  party  from  whom  they  so  purchase.' 

The  circumstance,  that  the  original  takmg  possession  by  the  company  had 
been  irregular  from  the  insufficient  amount  of  the  bond  given,  is  no  objection 
to  a  subsequent  bond  given  in  a  sufficient  amount,  so  as  to  exclude  the  opera- 
tion of  the  85th  section. 

Although  in  such  a  case  a  question  may  arise  as  to  the  timd  from  which 
interest  will  be  payable,  yet  the  Court  will  not,  on  this  account,  restrain  the 
company  from  proceeding  with  their  works  after  giving  a  bond  in  the  terms 
pointed  out  by,  and  complying  with  the  other  provisions  of,  the  85th  section. 

This  was  an  application  by  the  plaintiff,  to  restrain  the  company 
from*  proceeding  with  their  work6,  or  dealing  with  his  land, 
nntil  a  proper  compensation  should  *  have  been  made  to  him    *  59 
for  and  in  respect  of  his  interest  in  the  land,  and  mitil  the 
company  should  have  given  a  bond  in  conformity  with  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845.    The  Vice- 

'  S.  C,  1  H.  &  T.  56. 

*  See  1  Redf.  Railways  (dd  ed.),  866,  867  note. 
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Chancellor  of  England,  on  the  8d  February,  1849,  dissolyed  an 
injunction  previously  granted  by  his  Honor  in  the  terms  above 
stated.  The  circumstances  of  the  case  were  as  follows.  The  plain- 
tiff, Richard  Willey,  was  entitled  under  a  demise  dated  the  24th 
March,  1843,  to  a  certain  messuage  and  garden  for  the  residue  of  a 
term  of  twenty-one  years,  fix)m  the  26th  December,  1842,  sub- 
ject to  a  yearly  rent  of  140/.,  and  the  performance  of  covenants. 
On  the  22d  August,  1846,  the  company  gave  notice  that  they 
would  enter  upon,  and  survey,  the  land  in  question ;  but  nothing 
was  done  between  that  date  and  the  9th  December,  1846,  when 
the  plaintiff  was  served  with  another  notice,  dated  the  30th  No-' 
vember,  1846,  that  the  company  required  the  land  for  the  purpose 
of  their  railway.  This  notice  was  accompanied  by  a  letter,  inclo^ 
ing  a  form  to  be  fiUed  up  by  the  plamtiff,  for  the  purpose  of  show- 
ing  the  amount  claimed  for  compensation.  This  form  the  plaintiff 
returned,  stating  the  particulars  of  his  interest,  and  claiming  2850/., 
or  a  sum  of  1500/.  and  a  biidge  to  connect  the  portions  of  his 
ground,  which  would  be  severed  by  the  company's  proposed  works. 
Various  communications  thereupon  took  place  between  the  plaintiff 
and  the  company,  the  latter  offering  to  give  740/.  and  a  bridge.  In 
consequence,  however,  of  the  parties  being  unable  to  agree,  the 
company,  in  the  month  of  August,  1848,  served  the  plaintiff  with 
notice,  that  they  were  deairous  of  forthwith  entering  upon  his  land 
and  using  the  same  for  the  purposes  of  the  railway,,  and  that  they 
intended  to  apply  to  have  a  surveyor  appointed  to  determine  the. 

value,  with  a  view  to  making  the  deposit  required  by  the 
*  60    Lands  Glauses  Consolidation  Act  (section  85).     This  *led  to 

further  communication  by  letter,  but  equally  without  result ; 
and  the  company,  having  obtained  the  appointment  of  a  surveyor, 
forwarded  to  the  plaintiff,  in  November,  1848,  a  bond  for  securing 
740/.,  such  being  the  sum  at  which  the  plaintiff's  interest  had  been 
valued  by  the  surveyor,  and  which  sum  the  Company  had  accord- 
ingly paid  into  the  bank.  The  740/.  was  the  estimated  value  of 
the  plaintiffs  interest,  the  company  also  undertaking  to  construct  a 
bridge  to  connect  the  severed  portions  of  the  land.  Other  com- 
munications then  took  place  between  the  plaintiff  and  the  company, 
during  which  the  company  took  possession  of  the  land,  and  pro- 
ceeded with  their  works.  The  plaintiff  thereupon,  on  the  20th 
December,  1848,  filed  a  bill,  praying  an  injunction  against  the 
company,  until  they  had  made  him  proper  compensation.  The  bill 
[48] 
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suggested  objections  to  the  validiiy  of  the  valuation  founded  on  the 
mode  in  which  the  surveyor  had  .been  appointed,  and  also,  on  the 
fact  that  no  sum  was  fixed  for  the  cost  of  the  bridge.  After 
the  filing  of  the  bill,  the  company,  in  order  to  meet  the  objections 
raised,  procured  a  fresh  appointment  of  a  surveyor,  by  whom 
another  valuation,  including  the  cost  of  the  bridge,  was  prepared. 
Under  this  proceeding  the  company  paid  into  the  bank  840/.  (such 
sum  being  in  addition  to,  and  independent  of,  the  740/.),  and  ex- 
ecuted a  bond  for  that  amount. 

On  the  Slst  January,  1849,  the  case  came  on  upon  motion 
before  the  Yice-Chancellor  of  England,  when  his  Honor  granted  the 
injunction  sought,  ^'  until  proper  compensation  should  have  been 
made  to  the  plaintiff  for  and  in  respect  of  his  interest  in  the  lands, 
and  until. the  company  should  have  given  a  bond  in  conformity 
with  the  provisions  of  the  Lands  Clauses  Consolidation  *  Act."  *  61 
In  consequence  of  this  decision,  the  company  paid  into  Uie 
bank  2350/.,  being  the  amount  originally  claimed  by  the  plaintiff, 
and  gave  a  bond  for  the  same,  such  sum  being  in  addition  to,  and 
independent  of,  the  sums  before  paid  as  above  mentioned.  The 
bond,  which  was  dated  the  2d  February,  1849,  recited  that  the 
railway  company,  required  th^  land  and  premises  in  question ;  that 
no  agreement  had  been  come  to,  or  award  made,  or  verdict  given, 
in  pursuance  of  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845,  for  the  purchase-money  or  compensation  to  be  made  by 
the  company  in  respect  of  the  plaintiff's  interest ;  that  the  sum  of 
2350/.  was  the  amount  of  the  purchase-money  or  compensation 
claimed  by  the  plaintiff  for  his  interest  in  the  land,  hereditaments, 
and  premises;  that  the  company  had,  in  pursuance  of  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  deposited  2350/.  in  the 
bank,  in  the  name  and  with  the  privity  of  the  Accountant-General, 
to  the  account  of  the  plaintiff.  The  condition  of  the  bond  was, 
that  the  said  company  and  the  sureties  named,  should  well  and 
truly  pay  or  cause  to  be  paid  to  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns,  or  deposit  in  the  bank  for  his  or  their  benefit,  as 
the  case  might  require,  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  all  such  purchase-money  or  compensation  as 
migl)t,  in  manner  by  the  same  Act  provided,  be  determined  to  be 
payable  by  the  company  in  respect  of  the  interest  of  the  plaintiff 
in  the  hereditaments  and  premises,  together  with  interest  thereon 
at  the  rate  of  5/.  per  cent  per  annum,  from  the  time  of  entering 
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upon  the  hereditaments  and  pFemises  by  the  company,  until  such 
purchase-money  or  compensatiou  should  be  paid  or  deposited  as 
aforesaid.     The  company  then,  on  the  8d  February,  1849,  moved 

before  the  Vice-Chancellor  to  dissolve  the  injunction,  when  his 
*62    Honor  dissolved  the  same  accordingly.    The  plaintiff  *now 

renewed  the  motion  for  the  injunction  in  the  terms  originally 
granted  by  the  Vice-Chancellor. 

Mr,  RoU  and  Mr,  Bagshawe^  for  the  plaintiff.  — First.  This  is 
not  a  case  within  the  provisions  of  the  Lands  Glauses  Consolidation 
Act.  The  85th  section  is  not  intended  to  apply  to  all  cases  where 
the-  company  wish  to  take  lands ;  but  only  to  those  cases,  in  which 
they  are  desirous  of  entering  on  lands  before  it  is  possible  to  take 
the  proper  steps  for  ascertaining  the  amount  of  compensation  to  be 
paid  to  the  owner.  No  such  impossibility  can  be  said  to  exis^  in 
the  present  case:  more  than  two  years  have  elapsed  since  the  com- 
pany gave  notice  of  their  intention  to  take  the  plaintiff's  land.  The 
terms  of  the  89th  section  show  that  the  85th  section  is  not  intended 
to  apply  to  all  cases,  but  only  to  cases  where  the  company  is  under 
pressure. 

Secondly.  The  bond  given  by  the  company  td  secure  the  23502. 
is  bad,  being  open  to  objection  on  several  grounds.  (The  several 
points  of  objection  taken  to  the  bond  will  be  found  noticed  and  re- 
plied to  in  the  judgment  of  the  Lord  Chancellor.)  They  referred  to 
Poynder  v.  Great  Northern  Railway,  (a) 

Mr.  Bethell  and  Mr.  John  Baity  for  the  company,  contended, 
that  the  plaintiff's  proceedings  were  vexatious,  no  part  of  the  pres- 
ent case  appearing  on  the  bill;  that  the  company,  having  done 
every  thing  that  could  possibly  be  required  of  them  to  secure  the 
plaintiff  the  compensation  claimed  by  him,  were  entitled  to  be  con- 
sidered as  in  possession  within  the  terms  of  the  Act.  Barker  v. 
The  North  Staffordshire  Railway  Company^  decided  by  the  Lord 
Chancellor,  Jime  28, 1848.     (Not  reported.) 

•  68         *  Mr.  RoU,  in  reply. 

(a)  2  FhU.  330. 
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February  10. 

The  Lord  Chancellor.  —  This  question  has  arisen  upon  the 
85th  section  of  the  Lands  Glauses  Consolidation  Act,  under  which 
the  South-Eastern  Railway  Company  have  paid  into  the  bank  a 
sum  of  money,  haying  taken  possession  of  a  piece  of  land,  under 
the  provisions  of  the  Act,  provisionally,  that  is  to  say,  having  taken 
possession  of  it  before  the  tkle  was  ascertained  under  the  provi- 
sions of  that  section  of  the  Act ;  and  the  question  is,  whether  any 
thing  has  been  stated  to  show,  that  they  have  been  guilty  of  an 
irregularity  in  the  course  which  has  been  pursued,  or  in  the  bond 
that  has  been  given,  so  as  to  justify  the  Court  in  restraining  the 
company  from  proceeding  with  their  works,  or  dealing  with  the 
land,  under  the  authority  given  by  the  Act.  •  The  whole  aniouht  of 
tlie  money  claimed  has  been  paid  into  the  bank,  and  a  bond  given. 
Mr.  Willey  claiming  to  be,  and  being,  as  the  company  are  willing 
to  assume,  the  lessee  for  a*certain  number  of  years  of  the  land  in 
question,  they  have  given  him  a  bond  according  to  the  provisions 
of  the  Act,  the  condition  of  which  is  (his  Lordship  here  read  the 
condition  as  above  stated).  Now,  by  the  Act,  whether  the  company 
choose  to  purchase  by  agreement  or  by  arbitration,  or  by  going 
before  a  jury,  —  in  all  the  various  modes  in  which  the  company  are 
authorized  to  take  possession  of  land,  —  two  sets  of  circumstances 
are  contemplated.  They  may  deal  with  a  party  upon  his  own  title, 
and  so  conclude  their  contract  with  him,  or  he  may  be  a  party 
authorized  to  sell,  not  having  the  whole  interest  in  himself,  but 
authorized  to  sell  under  the  provisions  of  the  Act.  In  this  case  of 
course  he  is  not  entitled  to  receive  the  purchase-money  him- 
self, but  provisions  are  made  for  securing  the  interest  of  *  those  *  64 
who  may  be  entitled  to  a  certain  portion  of  the  interest  in 
the  estate  taken.  K,  however,  they  deal  with  the  party  himself, 
there  are  still  circumstances,  under  which  he  may  not  be  entitled 
to  receive  the  money  until  certain  acts  ai'e  done  by  himself;  for 
instance,  if  he  refuses  to  convey,  or  declines  to  make  out  his  title 
under  the  provisions  of  the  Act,  the  money  would  not  be  paid  to 
him  tiU  he  had  complied  with  these  provisions,  but  would  in  the 
mean  time  be  paid  into  the  bank.  It  therefore  does  not  follow, 
because  the  company  recognize  him  as  the  owner  of  the  interest 
purchased,  that  of  necessity  the  money  ehall  be  paid  to  him,  at 
least  in  the  first  instance.    Then  comes  the  85th  section,  under 
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which  this  company  have  proceeded,  and  that  85th  section  seems 
to  provide  for  all  the  different  circumstances  under  which  the  com- 
pany may  be  placed,  not  having  completed  the  purchase ;  and  they 
are  enabled  before  the  amount  of  value  is  ascertained,  if  they  find 
it  necessary,  to  possess  themselves  of  the  lapd.  It  provides,  ^^  That 
if  the  promoters  of  the  undertaking  shall  be  desirous  of  entering 
upon  and  using  any  such  lands  before  an  agreement  shall  have 
been  come  to  or  an  award  made,  or  verdict  given,  for  the  pur- 
chase-money or  compensation  to  be  paid  by  them  in  respect  of 
such  land,  it  shall  be  lawful  for  the  promoters  of  the  undertaking 
to  deposit. in  the  bank  byway  of  security,  as  hereinafter  men- 
tioned, either  the  amount  of  purchase-money  or  compensation 
claimed  by  any  party  interested  in  or  entitled  to  sell  and  convey 
such  lands,  and  who  shall  not  consent  to  such  entry,  or  such  a 
sum  as  shall,  by  a  surveyor  appointed  by  two  justices  in  the 
manner  hereinbefore  provided  in  the  case  of  parties  who  cannot 
be  found,  be  determined  to  be  the  value  of  such  lands,  or  of  the 
interest  therein  which  such  party  is  entitled  to  or  enabled  to  sell 
and  convey,  and  also  to  give  to  such  party  a  bond,"  —  now 
•  66  the  first  part  of  the  provision  has  *been  complied  with  ;  the 
amount  paid  into  Court  is  not  an  amount  ascertained  by 
any  valuation,  but  is  the  whole  amount  of  what  is  claimed  by  the 
party  whose  land  has  been  taken.  ^'  And  also  to  give  to  such 
party  a  bond,  under  the  common  seal  of  the  promoters  if  they  be 
a  corporation,  or  if  they  be  not  a  corporation  under  the  hands  and 
seals  of  the  said  promoters,  or  any  two  of.  them,  with  two  suffi- 
cient sureties  to  be  approved  of  by  two  justices  in  case  the  parties 
differ,  in  a  penal  sum  equal  to  the  sum  so  to  be  deposited,  condi- 
tioned for  payment  to  such  party,  or  for  deposit  *in  the  bank  for 
the  benefit  of  the  parties  interested  in  such  lands,  as  the  case 
may  require,  under  the  provisions  herein  contained,  of  all  such 
purchase-money  or  compensation,  as  may  in  manner  hereinbefore 
provided  be  determined  to  be  payable  by  the  promoters  of  the 
undertaking."  Now  under  this  provision  it  may  be  that  the  com- 
pany are  dealing  with  a  party  not  the  actual  owner,  but  who  has 
the  power  to  sell.  In  such  a  case  the  money  would  come  into  the 
bank.  So  they  may  be  dealing  with  a  party  whose  title  they  are 
willing  to  recognize  ;  but  still  a  case  may  arise  in  which  the  party 
would  not  be  entitled  to  the  payment  of  the  money  into  his  own 
hands.  Therefore  the  object  of  the  section  was  evidently  not  to 
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aflect  the  prior  power,  but  to  provide  in  every  case  for  enabling 
the  company,  after  doing  what  was  required  to  be  done  by  them, 
under  the  Act,  to  place  the  party  entitled  to  the  land  in  a  secure 
position  with  regard  to  the  value  of  his  interest,  to  enter  on  the 
land  and  carry  on  their  works,  notwithstanding  they,  had  not 
become  the  purchasers  of  tlie  land,  but  had  deposited  in  the  bank 
the  amount,  or  given  security  for  ultimately  guaranteeing  to  the 
parties  interested  all  the  benefits,  the  Act  intended  they  should 
have  m  compensation  for  the  land. 

*  In  the  present  case,  the  company  have  dealt  with  Mr.  *  66 
Willey  as  the  owner  of  the  lease :  this  they  were  perfectly 
competent  to  do.  If  they  agreed  with  him,  and  ascertained  -the 
value  of  the  leasehold  interest,  having  bought  his  lease  at  a  price 
so  agreed  on,  they  were  not  bound  to  look  to  any  other  parties ; 
because  they,  at  their  own  risk,  deal  with  him  as  owner  of  the 
lease,  and  he  claims  as  such  owner.  Stil),  as  he  is  only  owner  of 
the  lease,  the  company  have  to  require  from  him,  before  he  can 
receive  the  value  of  the  land  taken,  the  performance  of  certain 
acts  by  which  their  title  is  t<o  be  completed.  He  must  assign  to 
them  the  lease ;  he  must  part  with  that  which  they  have  pur- 
chased, before  he  can  call  upon  them  to  part  with  the  purchase- 
money.  The  mode  in  which  the  question  arises  here  is,  that  the 
company  only  require  to  have  the  money  kept  in  medio,  until  the 
time  shall  come  when  Mr.  Willey  shall  be  advised  to  entitle  him- 
self to  the  money,  upon  the  terms  of  doing  all  that  he  is  compel- 
lable to  perform,  before  he  can  receive  the  money.  The  bond, 
therefore,  provides  precisely  for  that  event;  nor  do  I  know  in 
what  language  that  can  be  better  provided  for.  It  may  be  true, 
that  Mr.  Willey  was  not  entitled  to  receive  the  whole  of  the 
money ;  that  is  to  say,  the  company  might  have  dealt  with  him  as 
a  party  under  the  provisions  of  the  Act,  not  under  his  estate,  but 
under  his  power  of  selling.  But  that  is  not  the  case  here.  The 
company  have  dealt  with  him  in  respect  of  his  own  interest,  and 
are  willing  to  deal  with  him  and  to  purchase  his  interest,  only 
requiring  to  have  the  means,  as  against  him,  of  compelling  him 
to  deal  with  that  interest,  so  as  to  vest  it  in  themselves. 

Now  the  case  of  Poynder  v.    The   OrecU  Northern  Raitway 
Company  has  been  compared  to  this.     I  have  looked  at  it 
several  times,  in  order  to  find  out  the  *  similarity,  and  I      *  67 
cannot  discover  it.    In  that  case,  the  company  did  not  deal 
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with  the  party  as  having  the  beneficial  interest ;  but,  on  the  con- 
trary, the  bond  was  in  the  general  terms  of  the  Act,  which  is  in 
the  alternative,  so  that  it  might  embrace  the  particular  interest  or 
any  other  interest.  The  money  might  be  paid  into  Court  not  for 
the  benefit  of  the  party  with  whom  they  contracted  for  a  particular 
interest,  but  for  security,  and  for  the  benefit  of  those  entitled  to 
other  interests  in  the  land :  and  the  difiiculty  as  to  the  bond  there 
was,  that  though  the  money  appeared  to  be  paid  into  Court  upon 
both  alternatives  in  the  language  of  the  Act,  it  was  made  payable 
to  the  party  on  demand,  so  that  there  was  an  inconsistency  in  the 
condition  of  the  bond.  It  did  not  appear  that  it  was  paid  in  on 
account  of  the  owner  of  the  land,  but  on  one  or  other  account ; 
and  yet  it  was  made  payable  to  him  on  demand.  The  objection 
felt  to  that  condition  was,  that,  though  the  money  was  payable  to 
one  individual,  there  was  nothing  to  show  that  that  individual  was 
the  party  entitled.  Therefore,  I  altered  the  condition  of  the  bond, 
by  leaving  out  the  word  ^'  demand,"  and  putting  in  the  words 
which  are  here  ^^  payable  as  the  case  under  the  Act  may  require," 
or  something  of  that  sort.  You  might  suppose,  therefore,  that 
this  bond  was  actually  taken  from  the  decision  I  came  to  in  the 
ease  of  Poynder  v.  The  Oreat  Northern  Railway  Company,  Now 
really  that  has  nothing  to  do  with  the  present  case ;  because  here 
the  company  have  thought  proper  to  deal  with  the  plaintiff  in 
respect  of  his  individual  interest. 

•  There  were  several  points  taken,  to  which  I  will  shortly  advert. 
First  of  all,  that  the  land  was  not  identified.  There  is,  however, 
here  no  question  about  identity ;  the  whole  object  of  this  bond 

being  to  secure  the  money  payable  in  respect  of  the  pur- 
*  68     chase.    The  *  party  having  given  notice  of  his  intention  to 

purchase  a  certain  piece,  or  portion  of  a  piece  of  land,  which 
portion  is  described,  the  description  not  being  objected  to,  and  not 
being  a  matter  of  dispute  between  the  parties,  the  Act  raises  no 
question  whatever  as  to  identity.  Under  the  85th  section,  it  is 
only  provided  by  what  means  the  company  may  take  possession  of 
the  land  identified  by  the  prior  transactions,  and  secure  the  pay- 
ment of  the  purchase-money  to  the  party  entitled. 

Then  there  was  another  objection,  that,  inasmuch  as  possession 

had  been  taken  of  the  land  before  the  bond  was  given,  it  is  not 

a  taking  possession  under  the  Act.    This  was  exactly  the  case  in 

Poynder  v.    The    Oreat  Northern  Railway   Company.      There 
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there  had  been  possession  under  a  defective  bond.  It  might 
come  to  this,  that  the  85th  section  could  never  applj  at  all,  if 
there  was  any  mistake  in  the  bond ;  that  is  to  say,  if  the  exaot 
provisions  of  the  Act  had  not  been  complied  with  in  the  first 
instance,  the  whole  of  the  85th  section  would  be  done  away  with, 
as,  according  to  the  argument,  it  would  not  be  a  taking  possession 
under  the  85th  section*  It  is  impossible  to  maintain  this ;  and 
although  this  Court  has  most  beneficially  interfered  to  prevent 
abuses  of  powers  by  these  great  companies,  yet  there  must  be 
something  like  equity  as  the  foundation  for  the  Court's  interfer- 
ence upon  the  mere  abuse  of  power,  which  is  the  ground  for  in- 
junction. But  here  the  party  is  asking,  by  a  construction  to  be 
put  upon  the  85th  section,  to  strike  that  section  entirely  out  of 
the  Act.  Now,  if  the  Court  finds  the  means  of  doing  justice  between 
the  parties,  it  will  not  interfere,  except  under'  such  rules  and  pro- 
visions as  may  be  equitable  for  that  purpose ;  and  the  Court,  there- 
fore, will  not  deal  with  an  injunction  otherwise  than  for  the  purpose 
of  seeing  that  each  party  has  that,  to  which  each  party  is 
*  entitled.  Here  is  possession  erroneously  taken  ;  it  is  sup-  *  69 
posed  erroncQusly  taken,  because  the  provisions  of  the  bond 
are  not  according  to  the  Act ;  but  in  the  case  of  Poynder  v.  T%e 
Chreat  Northern,  Railway  Compamy^  possession  was  also  taken  under 
a  bond,  which  I  thought  was  not  within  the  provisions  of  the  Act. 
In  that  case,  however,.  I  dealt  with  the  possession  (whether  taken 
de  novo  or  to  be  continued  in  the  hands  of  the  company  not  being 
material)  as  a  possession  under  the  provisions  of  the  Act.  The 
company  giving  to  the  owner  of  the  land  all  the  benefit  the  Act 
intended  he  should  have,  the  Court  did  treat  the  possession  as  not 
according  to  the  provisions  of  the  Act,  but  dealt  with  it  as  being 
within  the  Act  itself.  I  consider  that,  not  only  as  correct  under 
the  terms  of  the  Act,  but  as  a  point  upon  the  Act  decided  in  that, 
and,  I  believe,  in  other  cases. 

The  condition  of  the  bond  I  have*  already  observed  upon. 
Then,  upon  the  fourth  point,  which  was  that  the  money  was  paid 
into  the  bank  to  the  account  of  Mr.  Willey.  On  that,  as  I  have 
already  said,  if  the  company  think  proper  to  deal  with  Mr.  Willey 
as  the  owner  of  the  land,  it  is  quite  right  to  pay  it  into  the  bank  on 
his  account.  The  company  recognize  his  title  to  the  piece  of  land 
they  want  to  purchase,  and  the  money  may  therefore  very  properly 
remain  in  the  bank,  imtil  he  performs  that  duty  which  he  is  bound 
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to  do.  There  is  one  other  point,  I  confess  of  some  difficulty,  but  one 
that  I  do  not  think  interferes  with  the  course  to  be  adopted  as  the 
result  of  the  present  6ase,  because  it  does  not  immediately  occur, 
—  which  is,  as  to  interest  from  the  time  of  entering  into  possession. 
The  Act  provides  that  interest  shall  be  calculated  from  the  time  that 
the  parties  enter  into  possession  ;  and  a  question,  no  doubt, 
*  70  may  arise.  When  *  was  the  entering  into  possession  ?  be- 
cause, if  the  Court  finds  that  the  bond  was  not  according  to 
the  provisions  of  the  Act,  but  that  the  company  entered  into  pos- 
session under  an  erroneous  bond,  not  good  under  the  provisions  of 
the  Act,  then  when  the  question  arises  as  to  what  interest  is  to  be 
paid,  the  question  may  also  arise,  whether  the  interest  is  payable 
from  the  time  of  the  original  possession  (not  being  a  possession 
under  the  85th  section),  or  whether  it  is  to  be  calculated  from  the 
time>at  which  the  possession  was  set  right  by  the  coAdition  of  the 
bond  being  corrected.  This  does  not  appear  to  me  to  be  at  all  a 
matter  which  aifects  the  question  of  the  injunction.  Whether  Mr. 
Willey  or  any  other  party,  where  the  possession  taken  was  not  regu- 
lar, because  the  provisions  of  the  Act  had  not  been  complied  with, 
had  a  right  to  treat  that  possession  as  a  trespass,  or  whether,  the 
possession  being  treated  as  rightM  interest,  was  to  be  calculated  from 
that  time,  is  a  matter  that  does  not  arise  on  the  question  as  to  the 
injunction.  It  is  a  matter  that  may  be  material  to  be  considered  in 
some  future  stage  of  the  transaction  between  the  parties ;  but  it  is 
not  one  that  at  all  affects  the  question  of  injunction.  I  think,  there- 
fore, this  is  a  case  in  which  the  company  are  right  in  the  bond 
given,  and  that  they  are  right  in  their  course  of  proceeding,  under 
the  provisions  of  the  Act,  and  that  they  are  now  rightfrdly  in  pos- 
session under  the  terms  of  the  85th  section.  '  The  present  applicar 
tion  must,  therefore,  be  refused  with  costs. 
[66] 


J 


ORAHAM  V.   MAXWELL.  *  71 
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The  rule,  which  prevents  a  creditor  from  proceeding  with  an  action  for  the  re- 
covery of  his  debt  after  a  decree  in  an  administration  suit,  is  applicable  to 
the  case  of  a  creditor  proceeding  in  a  foreign  court,  and  will  render  him 
liable  to  the  costs  of  an  application  to  restrain  him  after  he  has  received  due 
notice  of  the  decree.* 

This  was  an  application  to  discharge  or  vary  an  order  of 
the  Vice-Chancellor  of  England,  whereby,  after  the  usual  decree 
had  been  made  in  an  administration  suit,  a  creditor  was  re- 
strained from  proceeding  with  an  action  in  Scotland,  and  ordered 
to  pay  the  costs  of  the  motion  on  which  the  order  was  made.  The 
creditor  commenced  the  action  in  ignorance  of  the  decree  made  in 
the  suit ;.  and,  after  being  made  aware  of  the  decree  by  the  usual 
advertisement  for  creditors,  he  preferred  his  claim  before  the  Mas- 
ter. This  claim  was  in  respect  of  services  rendered  by  the  creditor 
in  his  character  of  a  physician  to  the  testator  ;  and  it  was  alleged 
that  the  demand  was  recoverable  in  Scotland,  (a)  though  not  recov- 
erable in  England ;  and  that  all  the  witnesses  were  resident  in  Scot- 
land. The  affidavit  of  the  creditor,  filed  in  support  of  the  present 
application,  stated  that  part  of  his  claim  would  be  barred  by  the 
operation  of  the  English  Statute  of  Limitations,  and  that  an  objec- 
tion to  the  claim  had,  on  this  ground,  been  taken  before  the  Master ; 
that  the  Scotch  Law  of  Limitation  in  no  way  affected  his  right  to 
recover ;  that  the  claim  arose  wholly  in  Scotland ;  and  that  the 
only  object  of  the  action  was  to  ascertain  the  debt  and  to  save 

f 

expense.  The  Master,  however,  made  no  decision  on  the  claim, 
but  required  the  creditor  to  bring  in  particulars  of  it,  and  to  sub- 
stantiate it  by  evidence.  The  creditor,  after  bringing  in  his  claim 
before  the  Master,  refiised  to  discontinue  the  action    in    Scot- 

(a)  See  Dr.  Russell  v.  Dr.  James  Dunbar,  7th  February,  1717.  Diet,  of 
Decisions,  11,419. 

>  S.  C,  1  H.  &  T.  247. 

•  See  Carron  Company  v.  Maclaren,  6  H.  L.  C.  416,  reversing  S.  C.  nom. 
Maclaren  v.  Stainton,  16  Beav.  279;  and  see  S.  C,  2  Jur.  N.  S.  49,  L.  C.  &  L. 
JJ.,  and  21  Beav.  152 ;  Re  Brett.  Reynolds  v.  Lewis,  8  W.  R.  272,  V.  C.  S. ; 
Pennell  v.  Ray,  3  De  G.,  M.  &  G.  126 ;  17  Jur.  247 ;  Dehon  v.  Foster,  4  Allen, 
660;  S.  C,  7  Allen,  67;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  800,  2  id,  1626,  1627, 
and  notes. 
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*  72     land ;  but,  on  the  hearing  *  before  the  Vice-Ohancellor, 

offered  to  submit  to  the  injunction,  so  far  as  it  went  to  re- 
strain execution. 

Mr.  W.  Poky  in  support  of  the  application,  contended  that  the 
special  circumstances  of  the  case  justified  the  course  taken  by  the 
creditor ;  and  that,  unless  the  Scotch  law  was  made  ancillary  to 
the  establishment  of  the  claim,  the  existence  of  the  debt  could  not 
be  proved  ;  Jones  v.  Geddes,  (a)  As  to  that  part  of  the  order  of  the 
Vice-Chancellor  which  directed  the  creditor  to  pay  the  costs  of  the 
application,  it  was  unprecedented  and  erroneous  ;  Jones  v.  Jones^j  (A) 
The  Earl  of  Portaflififfton  v.  Darner  ;  (c)  that  the  same  principle 
was  here  applicable  as  in  the  case  of  two  bills  being  file<i  by  sepa- 
rate creditors ;  that  it  was  very  doubtful  whether  it  was  within  the 
jurisdiction  of  the  Court  to  fix  with  costs  a  party  who  had  not  been 
subpoenaed. 

Mr.  Roundell  Palmer  and  Mr.  H.  Cotton^  for  the  defendant, 
the  executrix,  were  directed  to  confine  themselves  to  the  question 
of  costs.  On  this  point  they  cited  Beauchamp  v.  The  Marquis  of 
Huntley,  (d) 

m 

The  Lord  Chancellor.  —  The  order  of  the  Vice-Chancellor 
cannot  be  varied  except  upon  the  principle  of  allowing  every  cred- 
itor whose  claim  is  to  be  established  in  a  foreign  court,  to  proceed 
for  its  recovery,  after  a  decree  in  this  Court  for  a  general  adminis- 
tration qf  a  testator's  estate.  Such  a  course  of  proceeding,  as  that 
pursued  by  the  creditor  in  this  case,  was  obviously  "premature, 
where  the  claim  was,  as  yet,  only  under  the  consideration  of 

*  73     the  *  Master.     The  creditor  having  wholly  disregarded  the 

notice  of  the  executrix,  and  having  persisted  with  his  action 
in  Scotland,  after  being  duly  requested  to  discontinue  it  by  the  execu- 
trix, the  question  is,  whose  conduct,  in  the  first  instance,  made  the 
application  to  the  Court  necessary.  The  creditor  comes  in  before 
the  Master,  and  then  harasses  the  estate  by  proceeding  against  it 
in  Scotland.  I  think,  therefore,  he  should  be  made  to  pay  the  costs 
of  that  application,  which  his  conduct  has  made  necessary. 

(a)  1  PhiL  724.  (c)  2  Phil.  262. 

(6)  5  Sim.  678.  \d)  Jacob,  546. 
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Mcintosh  v.  the  great  western  railway  company.' 

1849.    Febniary  9. 

Where  a  defendant,  in  his  answer,  states  his  ignorance  of  a  fact,  sare  as  maj 
appear  in  his  answer  or  by  documents  in  his  schedule,  no  document  in  the 
schedule  will  be  exempted  from  production,  although  the  answer,  as  to  some, 
positirely  states  that  they  are  privileged  communications.' 

This  was  a  motion  to  vary  an  order  of  the  Vice-Chancellor 
Knight  Bruce,  by  which  his  Honor  permitted  certain  documents 
to  be  exempted  from  production,  under  the  following  circum- 
stances :  — 

The  object  of  the  bill  was  to  obtain  from  the  defendants,  the 
company,'  their  engineer,  and  secretary,  discovery  whereby  to  sub- 
stantiate the  claim  of  the  plaintiff  in  an  action  brought  by  him 
against  the  company.  The  defendants  commenced  their  answer 
by  saying  that,  ''  save  as  herein,  and  in  and  by  the  certificates, 
reports,  correspondence,  books,  documents,  papers,  and  writings, 
which  are  mentioned  and  comprised  in  the  schedule  hereunto  an- 
nexed, and  .which  defendants  are  willing  to  produce  as  part  of 
their  answer,  in  the  same  manner  as  if  the  same  had  been  set  forth 
at  length,  is  mentioned,  and  appears,  they  are  unable  to  make  any 
further  or  better  answer  to  all  or  any  of  the  matters  in  the  bill 
mentioned,  or  inquired  after."  *  In  answer  to  various  interrog-  *  74 
atories,  the  defendants  pleaded  ignorance, "  save  as  appears  by 
documents  in  the  schedule."  In  answer  to  the  general  charge  as 
to  their  possession  of  documents,  the  defendants,  the  company, 
said,  that  "  they  have  in  their  possession  or  power  the  several 
documents,  papers,  and  writings,  mentioned  and  set  forth  in  the 
schedule  hereunto  annexed,  dnd  which  relate,  as  to  some  of  them 
wholly,  and  as  to  the  rest  of  them  in  part,  to  the  matters  and 
things  in  the  said  bill  mentioned,  and  which  they  are  ready  and 
willing  to  produce  (except  as  hereinafter  mentioned)  ;  "  they  then 
proceeded  to  say,  that  "  all  correspondence,  or  copies  of  any 
correspondence,  or  other  communications,  or  copies  of  commu- 

»  S.  C,  1  H.  &  T.  41. 

'  See  13  Jur.  179;  Glover  v.  Hall,  2  Phil.  484;  Latimer  o.  Neate,  11  Bligh, 
N.  S.  112 ;  4  F.  &  F.  580 ;  Melford  o.  Stainthorpe,  2  Beav.  587 ;  Belsham  v. 
Perceval,  10  Jur.  772,  V.  C.  W. ;  Adams  v,  Fisher,  8  M.  &  C.  526,  648; 
Wigram  on  Disc.  802;  Howard  o.  Robinson,  4  Drew.  522;  5  Jur.  N.  S.  136; 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1833. 
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nicatioiis,  in  writing,  passing  bet\v^n  the  defendants,  or  their 
respective  secretaries,  clerks,  or  agents,  or  any  or  either  of  them 
on  the  one  hand,  and  their  respective  solicitors,  or  clerks  of  their 
solicitors,  or  any  or  either  of  them  on  the  other  hand,  are  privi- 
leged communications,  and  that  the  defendants,  the  company, 
ought  not  to  be  compelled  to  produce  the  same."  On  the  usual 
motion  for  production,  the  company  relied  upon  this  passage,  in 
their  answer,  as  affording  grounds  for  exempting  the  4ast-men- 
tioned  correspondence.  There  was,  also,  an  affidavit  by  the  solici- 
tor to  the  company,  that  the  letters  referred  to  in  the  schedule 
related  exclusively  to  other  matters,  and  had  passed  between  the 
company  and  their  solicitors.  Under,  these  circumstances,  the 
Yice-Ghancellor,  as  to  the  letters,  ordered  the  motion  to  stand 
over. 

Mr,  Russell  Bxii  Mr.  Bazalgette^  in  support  of  the  appeal  mo- 
tion, relied  upon  the  authority  of  Hardman  v.  EUames.  (a) 
*  75  The  whole  frame  of  the  answer  is  *  based  on  the  assumption 
that  all  the  documents  in  the  schedule  are  an  essential  part 
of  it;  the  words  of  reference  incorporate  the  letters  in  question 
with  the  answer,  so  as  to  form  a  substantial  part  of  it ;  and  the 
plaintiff  is  entitled  to  see  every  part  of  it.  They  also  referred  to 
White  V.  Williams,  (6)  The  submission  at  the  end  of  the  answer,  as 
to  the  letters  being  privileged  communications,  is  a  mere  mistake 
in  law,  and  cannot  affect  the  rule  so  distinctly  enunciated  in  the 
case  of  Hardman  v.  Ellames, 

Mr.  Bacon  and  Mr,  Stevens^  contra,  argued  that  the  case  was 
distinguishable  from  Hardman  v.  Ellames^  which  only  decided, 
that  if  the  defendant  referred  to  documents  in  his  schedule,  the 
allegation,  that  they  relate  exclusively  to  his  own  title,  and  in  no 
way  support  that  of  the  plaintiff,  will  not  exempt  them  from 
production  ;  that  the  present,  however,  was  a  case  of  confidential 
communications,  which  have  always  been  protected  where  the 
privilege  has  been  claimed.  They  contended,  further,  that,  by  the 
strict  grammatical  construction  of  the  sentence  of  their  answer  to 
the  general  charge  of  documents  in  their  possession,  the  defend- 
ants were  entitled  to  separate  the  letters  in  question  from  the 
general  mass  of  documents  in  their  schedule,  insisting  that  the 

(a)  2  Myhie  &  K.  745.  (6)  8  Yea.  193. 
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words  "  and  which,"  referred  only  to  the  latter  clause  of  the  sen- 
tence ;  and  that  such  of  the  documents  as  were  within  the  privi- 
lege asserted  in  the  subsequent  passage  in  the  answer,  ought  to  be 
protected.  They  urged,  also,  that  at  most  it  was  a  mere  slip,  and 
that  the  plaintiff  ought  not  to  be  permitted  to  avail  himself  of  an 
inadvertency  so  manifest,  and  so  oppressive  in  its  consequences. 
They  added  that  the  Yice-Ghancellor  had  not  decided  against 
the  plaintiff's  right,  having  *only,  with  reference  to  the  *76 
particular  letters,  ordered  the  motion  to  stand  over,  while,  in 
other  respects,  it  had  been  granted. 

Mr.  Russell  was  not  heard  in  reply. 

The  Lord  GhangeClor. — The  first  question  is.  What  is  the 
construction,  of  the  sentence  ?  and  I  must  say,  that  upon  that  it  is 
impossible  to  entertain  any  doubt.  The  defendants  are  called 
upon  to  make  a  certain  discovery.  The  way  in  which  they  deal 
with  that  discovery,  is  not  to  answer  it  according  to  each  ques- 
tion that  is  asked,  but  they  protect  themselves  from  that 
necessity,  or  endeavor  to  do  so,  by  setting  out  in  the  schedule 
a  long  enumeration  of  various  documents,  and  then  saying  ''  save 
as  herein,  and  by  the  certificates,  reports,  correspondence,  books, 
documents,  papers,  and  writings,  which  are  mentioned  and  com- 
prised in  the  schedule  hereto  annexed,  and  which  the  defendants 
are  willing  to  produce  as  part  of  their  answer,"  Ac.  •  It  is  said, 
that  offer  to  produce,  that  willingness  to  produce,  does  not  refer  to 
all  the  papers  and  documents  in  the  answer.  It  is  to  be'  observed 
that  the  word  "  which  "  is  twice  used :  the  first  time  it  is  used,  is 
after  the  enumeration  of  the  documents  which  are  mentioned  and 
comprised  in  the  schedule,  and  there  it  clearly  means  all  that  are 
comprised  irt  the  schedule.  Then  come  the  very  next  two  words, 
—  '*  and  which."  Do- not  they  refer  to  the  same  subject-matter  as 
the  first  "  which  "  refers  to ;  namely,  all  papers  and  writings  set 
out  in  the  schedule  ?  It  is  impossible  to  suggest  any  other  con- 
struction that  would  at  all  carry  out  the  words  that  are  used.  It 
is  quite  clear  that  they  have  reference  to  all  the  documents  set 
out  in  the  schedule ;  for  the  defendant  says,  "  save  and  ex- 
cept papers  and  writings  which  are  set  out  *  in  the  schedule,  *  77 
and  which,"  he  says,  "  I  am  willing  to  produce  as  if  they 
had  formed  part  of  this  my  answer."      The  question  then  is^ 
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whether  that  statement  does  not  make  those  documents  a  part  of 
the  answer  within  the  meaning  of  the  decision  in  Hardman  y. 
Ellames.  I  understand  that  case  is  not  reported  as  heard  at-  the 
Rolls  ;  but  I  have  a  fresh  recollection  of  it,  and  have  had  frequent 
occasions  to  refer  to  it.  According  to  my  recollection,  I  pro- 
ceeded upon  this  ground :  I  said,  if  a  party  refers  to  a  document 
and  sets  out  a  part  of  the  document  and  then  refers  to  it,  he  can- 
not afterwards  tell  the  plaintiff  that  he  shall  not  see  the  document, 
because  the  plaintiff  is  not  bound  to  take  the  defendant's  repre- 
sentation of  the  document.  If  the  defendant  uses  it  for  any  pui^ 
pose,  he  must  enable  the  plaintiff  to  see  that  it  is  used  for  a  proper 
purpose,  or  whether  it  is  not  more  beneficial  to  the  plaintiff  than 
ifie  defendant  thinks  proper  to  admit.  Now  if  the  defendant  had 
set  out  any  one  of  those  letters  with  respect  to  which  privilege  is 
claimed,  and  had  said,  except  so  far  as  that  documcAt  gave  him 
information,  he  could  not  answer  the  question  asked,  I  cannot  say 
that  the  plaintiff  would  not  have  a  right  to  see  that  document, 
which  the  defendant  himself  says  contains  all  the  information  he 
possesses  upon  the  particular  subject.  But  he  has  said  so  in  the 
gross  as  to  all  these  documents  in  such  a  manner  as  to  put  it 
beyond  doubt  what  he  meant.  If  he  did  not  mean  that,  he  meant 
nothing,  because  to  set  out  by  a  reference  to  a  number  of  doc- 
uments, which  the  plaintiff  is  not  to  see,  and  then  to  say,  that, 
except  so  far  as  those  documents  contain  the  information  required, 
he  cannot  set  forth,  is  virtually  saying,  I  shall  not  answer  the 
question  at  all.  The  defendant  is  bound  to  give  the  information  ; 
he  refers  to  all  the  documents  in  the  answer  for  the  information 

that  the  plaintiff  requires,  and  submits  to  produce  them ;  he 
*  78    adopts  his  own  *  course  of  answering,  and,  having  done  so, 

he  cannot  withdraw  from  that  course.  It  may,  no  doubt, 
have  occurred  from  inadvertence  in  the  expressions  used,  and  that 
the  defendant  meant  all  along,  and  intended,  to  protect  himself 
from  producing  those  which  are  called  confidential  communica- 
tions.  All  that  may  have  been  intended ;  and,  in  claiming  the 
privilege  at  the  end  of  the  answer,  the  general  reference  contained 
in  the  early  part  of  the  answer  may  not  have  been  adverted  to. 
If  I  find,  however,  in  the  body  of  the  answer,  a  statement  by 
the  defendant,  that  he  cannot  answer  except  by  reference  to 
certain  documents  which  he  refers  to  as  part  of  his  answer,  and 
offers  to  produce,  having  said  that,  he  loses  all  pretence  for  with- 
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holding  that  information  from  the  plaintiff,  because  he  himself  has 
elected  to  adopt  that  mode  of  communication  for  giving  that  infor- 
mation which  the  plaintiff  is  entitled  to  receive  from  him.     That 
is  exactly  Hardman  v.  Ellames.    I  cannot  possibly  distinguish  the 
one  case  from  the  other.     In  both  there  was  a  reference  to  docu- 
ments as  part  of  the  answer,  and. an  offer  to  produce.     In  both, 
circumstances  existed,  which,  if  it  had  not  been  for  the  general  ref- 
erence making  the  documents  part  of  the  answer,  would  have  pro- 
tected the  defendant  from  producing  them.     In  Hardman  v. 
EUameSj  the  question  arose  from  there  being  a  document  which 
only  went  to  prove  the  defendant's  title,  and  would  not  aid  the 
plaintiff  in  proving  his  own.     Here,  it  is  said,  there  were  confiden- 
tial communications  passing  between  the  solicitor  and  the  client.  * 
Now,  suppose  the  defendant  had  copied  a  part  of  one  letter,  could 
he  refuse  to  produce  it,  after  referring  to  it  as  part  of  his  answer  in 
order  to  show  that  what  he  states  in  his  answer  is  true  ?     Of  course 
he  could  not.    He  could  not  first  say,  I  will  show  you  something  that 
is  a  privileged  communication,  and  then  say,  I  have  told  you 
something  which  I  was  not  bound  to  tell  you,  the  *  commu-    *  79 
nication  being  privileged,  but  I  will  give  you  no  more  infor- 
mation about  it;   I  will  let  you  know  as  much  of  it  as  I  like, 
without  enabling  you  to  ascertain  whether  the  account  I  give  of  it 
is  true,  or  whether  it  may  not  contain  matter  which  I  have  thought 
proper  to  withhold.     What  has  been  done  here  comes  to  the  same 
thing.     The  defendant  has  not  set  out  any  part  of  the  documents, 
but  has  referred  to  the  whole  as  the  only  documents  which  contain 
any  information.     These  documents  must,  therefore,  be  produced. 
No  doubt  it  puts  the  defendants  in  a  situation  which  they  would 
not  have  been  put  in,  if  a  different  course  had  been  pursued ;  it 
compels  them  to  produce  documents  which  are  called  privileged ; 
but  it  is  a  course  they  have  brought  upon  themselves,  and  from 
which  they  cannot  withdraw.     The  Vice-Chancellor,  as  I  under- 
stand, never  decided  against  the  plaintiff's  right,  but  he  did  that  in 
effect.     The  object  of  the  application  being  for  the  production  of 
all  the  documents,  he  ordered  the  motion  to  stand  over  as  to  these 
particular  documents.     Though  this  was  not  deciding  against  the 
plaintiff  by  a  refiisal  of  that  which  he  asked,  yet  the  plaintiff  had 
a  right  to  complain,  because   the  Vice-Chancellor  might  refuse 
to  decide  upon  the  motion  for  ever.     An  order  that  the  motion 
should  stand  over  might  be  of  the  same  effect  as  refiising  it.     K, 
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howeyer,  the  plaintiff  is  right  in  his  contest,  he  is  entitled  to  see 
these  documents  which  are  not  produced,  and  which  the  regular 
practice  compels.  Those  that  are  not  produced  are  those  as  to 
which  the  plaintiff  has  a  right  to  complain,  and  that  is  the  only 
reason  why  I  asked  whether  the  Vice-Chancellor  refused  the  motion 
or  not,  so  that  I  might  have  jbhe  satisfaction  of  knowing  that,  in 
making  this  order,  I  do  not  act  contrary  to  the  opinion  expressed 
in  the  Court  below. 


*  80  •  BLACKMORE   ».  SMITH.* 

1849.    February  10,  28. 

Bill  dismissed  for  want  of  prosecution,  with  costs,  on  the  motion  of  a  defendant, 
who  was  an  uncertfiicated  bankrupt.* 

,  This  was  an  application,  on  behalf  of  the  defendant,  to  vary  an 
order  made  by  the  Vice-Chancellor  Knight  Bruce,  dismissing  the 
plaintiff's  bill  without  costs.  The  following  were  the  circumstances 
of  the  case.  The  bill,  the  object  of  which  was  to  declare  a  certain 
company  to  be  fraudulent,  and  a  bubble  company,  and  to  restrain 
an  action  which  had  been  brought  against  the  plaintiff,  was  filed 
on  the  2d  June,  1846.  On  the  10th  June  the  defendant  ap- 
peared, and  on  the  16th  June  a  fiat  in  bankruptcy  was  issued 
against  him,  and  assignees  were  subsequently  duly  appointed. 
On  the  17th  July,  1846,  the  common  injunction  was  obtained 
by  the  plaintiff  restraining  the  defendant  from  proceeding  at 
law,  touching  the  matters  in  the  bill  complained  of.  No  step 
was  taken  by  the  plaintiff  to  revive  the  suit  or  otherwise ;  and,  on 
the  26th  April,  1848,  the  defendant  filed  his  answer.  On  the 
81st  January,  1849,  the  defendant,  who  had  not  obtained  his  cer- 
tificate, moved,  before  the  Vice-Chancellor  Knight  Bruce,  that  the 
bill  might  be  dismissed  with  costs  for  want  of  prosecution.  Upon 
this  application,  his  Honor  ordered,  that  within  a  month  the  plain- 
tiff should  file  a  supplemental  bill  against  the  assignees,  and,  in 
default,  that  the  bill  should  be  dismissed  with  or  without  costs, 
according  to  the  practice.     At  the  expiration  of  the  month  no 

>  S.  C.  1  H.  &  T.  155. 

•  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  169,  808,  814,  815 ;  Robson  c.  Earl  of 
Devon,  3  Sm.  &  G.  227 ;  Levi  v.  Heritage,  26  Beav.  560;  Kemball  v,  Walduck, 
1  Sm.  &  6.  App.  27 ;  18  Jur.  69. 
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sapplemental  bill  having  been  filed,  the  case  was  again  mentioned 
to  the  Yice-Ghancellor,  when  his  Honor,  considering  that  the 
answer  had  been  filed  gratuitously,  for  the  purpose  of  obtaining 
the  dismissal  of  the  bill  with  costs,  ordered  that  the  bill  should  be 
dismissed  without  costs. 

*  Mr.  Elderton,  for  the  defendant,  now  moved  that  the  ♦  81 
bill  might  be  dismissed  with  costs,  relying  on  MonieUh  v. 
Taylor,  (a)  Although  he  admitted,  that  Lord  Eldon's  decision  in 
that  case  had  apparently  been  treated  as  sanctioning  a  difierent 
practice,  yet  he  contended  that  it  was  really  in  favour  of  the  present 
motion. 

Mr.  Bagshawe^  contra,  cited  Blanshard  v.  Drew  before  the 
Vice-Chancellor  of  England,  (6)  and  Tindlay  v.  Lawrence^  before 
the  Vice-Chancellor  Knight  Bruce,  Ist  June,  1848,  in  both  of 
which  instances  the  bill  had,  under  circumstances  precisely  similar 
to  the  present  case,  been  dismissed  without  costs. 

The  cases  of  Randall  v.  Mumfordj(c)  Knox  v.  Bro%vn^(d)  Sel- 
lers V.  Dawson^  (e)  Mackworth  v.  Marshall^  (g-)  were  also  cited 
and  commented  on  in  the  course  of  the  discussion. 

The  Lord  Chancellor —  after  observing  that  the  question 
resolved  itself  into  the  single  point,  whether  Lord  Eldon  in  the 
case  of  Monteith  v.  Taylor  had  finally  ordered  the  bill  to  be  dis- 
missed with  costs  —  said,  that  if  he  could  find  that  Lord  Eldon 
had  virtually  so  decided,  he  should  restore  the  practice  in  con- 
formity with  that  decision.  Li  order  to  ia.scertain  the  fact,  his 
Lordship  ordered  the  case  to  stand  over.  (A) 

(a)  9  Ve».  616.  (d)  2  Bro.  C.  C.  186. 

(6)  10  Sim.  240.  («)  2  Anst.  458,  n. 

(c)  18  Vea.  424.  {g)  3  Sim.  368. 

(A)  The  following  is  the  order  made  in  Monteith  v,  Taylor,  mb  nomine  Taylor 
«.  Monteith,  as  it  appears  in  the  Registrar's  book:  —  '* Taylor  v.  Monteith  — 
Thursday,  12th  July,  1804.  — Whereas  Mr.  Agar,  of  counsel  for  the  defendant, 
this  day  moved  and  offered  divers  reasons  unto  the  Right  Honorable,  the  Lord 
High  Chancellor  of  Great  Britain,  that  the  plaintiff's  bill  may  stand  dismissed 
out  of  this  Court  for  want  of  prosecution  with  costs,  to  be  taxed  by  one  of  tlie 
Masters  of  this  Court,  in  the  presence  of  Mr.  Cuoke,  of  counsel  for  the  plaintiff, 
who  undertook  to  speed  the  cause  peremptorily :  it  is  thereupon  ordered,  that 
the  plaintiff  do  speed  his  cause  to  a  hearing  without  delay.''  Reg.  Lib.  1808, 
B.  1072. 
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*  82  *  The  Lord  Chancellor,  after  stating  the  question  raised 
hj  the  parties,  observed  that  the  report  of  the  case  of 
Monteith  v.  Taylor  had  been  relied  on  hj  both  sides ;  that,  al- 
though from  the  report  it  appeared  uncertain  what  was  the  result 
of  the  discussion,  the  order  itself  left  no  doubt  on  the  subject. 
(His  Lordship  here  read  the  order  as  given  in  the  note.)  The 
point  there  was,  whether  the  plaintiff  was  bound  to  speed,  or 
whether  the  circumstances  of  the  case  were  not  such  as  to  entitle 
him  to  abandon  the  suit  without  paying  costs.  Lord  Eldon,  hav- 
ing taken  time  to  consider,  at  last  decided  against  the  plaintiff. 
He  decided  either  that  he  should  proceed  with  the  suit,  or  that 
the  bill  should  stand  dismissed  with  costs.  If  the  plaintiff  did  not 
choose  to  prosecute  his  suit,  he  was  to  pay  the  costs.  It  is  not 
difficult  to  see  the  reason  of  the  application  of  the  general  rule  to 
such  a  case.  The  circumstance  of  some  difficulty  arising  in  refer- 
ence to  the  parties  to  a  suit  in  equity,  is  no  reason  why  the  party 
who  has  asserted  a  claim  should  not  proceed  with  that  claim.  As 
long  as  the .  suit  continues,  any  party,  having  an  interest  in  the 
claim  asserted,  may  prosecute  it,  and  the  defendant  must  be  pre- 
pared to  resist  it.  The  party,  therefore,  whether  it  be  the  original 
plaintiff  or  some  one  representing  him,  who  withdraws  the  claim, 
must  do  so  on  the  usual  ter;ms.  The  order  made  by  Lord  Eldon 
is  quite  conclusive  as  to  the  practice,  and,  therefore,  in  the  present 
case,  if  the  plaintiff  chooses  to  give  up  the  suit,  he  must  pay  the 
costs. 


♦  83  *  STEELE  V,  PLOMER.* 

1849.    February  10,  28. 

Leave  given,  under  the  29th  Order  of  May,  1845,  to  enter  an  appearance  for  the 
wife,  the  husband  having  been  served  on  behalf  of  himself  and  wife,  with 
subposna  to  appear  and  answer  under  the  SSd  Order  of  May,  1845. 

The  defendant,  William  Plomer,  living  in  Scotiand,  out  of  the 
jurisdiction,  was  served  on  behalf  of  himself  and  wife  with  sub- 
poena  to  appear  and  answer  in  manner  directed  in  such  case  by 
the  33d  Order  of  May,  1845.  He  entered  an  appearance  for  him- 
self only,  his  wife  living  apart  from  him,  and  out  of  the  jurisdic- 

>  S.  C.  1  H.  &  T.  149,  153. 
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tion.  The  plaintiff  then  moyed,  before  the  Yice-Ghancellor  Elnight 
Brace,  for  leave  to  enter  an  appearance  for  the  wife  under  the 
29th  Order  of  May,  1845.  The  Yice-Ghancellor,  however,  refused 
the  application,  on  the  ground  that  the  case  did  not  fall  within  the 
terms  of  the  29th  Order. 

Mr.  Hlderton^  for  the  plaintiff,  now  renewed  the  motion  before 
the  Lord  Chancellor. 

The  Lord  Chancellor  made  the  order,  observing  that  the 
circumstance  of  the  defendant  being  out  of  the  jurisdiction,  made 
no  difference  in  the  case,  and  that  the  service  of  the  subpcma  on 
the  husband  was  due  service  on  the  wife,  and  within  the  provisions 
of  the  88d  Order  of  May,  1845.1 


•  IN  THE  MATTER  OF  THE  SHREWBBURY  CHARITIES."     ♦  84 

1849.    February  U. 

Under  what  drcumstances  the  Court  will  make  an  order  for  filling  up  vacancies 
in  charity  trustees  under  the  Municipal  Corporation  Act. 

This  was  the  petition  of  nine  of  the  survivors  of  a  body  of 
seventeen  trustees  of  certain  charities  formerly  vested  in  the  cor- 
poration of  Shrewsbury  appointed  under  the  Municipal  Corporation 
Act  by  an  order  dated  the  10th  March,  1837.  The  object  of  the 
petition  was  to  have  new  trustees  appointed  in  the  room  of  five 
who  were  dead.  The  petition  stated  the  particulars  of  the  several 
charities  which  were  under  the  management  of  the  trustees  ;  the 
death  of  five  of  the  trustees ;  that  one  of  the  survivors  had  been 
for  some  time  past  resident  abroad ;  that  another,  owing  to  the 
infirmity  of  deafness,  had  for  some  time  past  very  seldom  attended 
the  meetings,  but  had  in  everj  other  respect  faithfully  discharged 
the  duties  of  his  office ;  that  great  inconvenience  was  and  would 
continue  to  be  occasioned  iu  the  management  of  the  charities  by 
reason  of  the  difficulty  in  obtaining  a  sufficient  number  of  the 
trustees  to  attend  the  meetings  for  the  proper  transaction  of  the 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  452,  476,  498 ;  Jones  v.  Geddes,  9  Jur. 
1002,  y.  C.  £. ;  Steele  v.  Plomer,  2  Phil.  782,  n.  (a)  ;  18  Jur.  177. 
«  S.  C.  1  H.  &  T.  204. 
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business  thereof;  that  the  petitioners  were  advised  that  it  was 
doubtful  whether  any  meeting  of  the  trustees,  at  which  a  majority 
at  least  of  the  continuing  trustees  were  not  present,  could  lawfully 
do  any  act. 

Mr.  RoU  and  Mr.  Blunt  supported  the  petition. 

The  Solicitor'  General  and  Mr.  Kenyon^  contra,  referred 

*  85     to  the  refusal  of  the  Lord  Chancellor  to  fill  up  *  yacancies 

in  the  case  of  the  Trustees  of  the  Worcester  Charities,  (a) 

Mr.  Kenyon  appeared  also  for  one  of  the  surviving  trustees, 
who  did  not  concur  in  the  petition,  on  the  ground  that  it  was 
unnecessary. 

The  Lord  Chancellob  made  the  order  prayed,  observing,  that 
in  the  case  referred  to,  no  reason  was  assigned  for  what  was  asked, 
but  that  in  the  present  instance  the  trustees  themselves  came  to 
the  Court,  showing  the  necessity  for  filling  up  the  vacancies.  (6) 


IN  RE  SHREWSBURY  SCHOOL.* 
1849.    February  14. 

The  Court  will  not  make  an  order  for  filling  up  the  yacancies  in  charity  trustees 
by  the  appointment  of  particular  individuals  without  a  reference  to  the  Master. 

Where  an  unnecessary  party  had  been  served  with  a  petition  solely  in  con- 
sequence of  a  claim  set  up  by  him,  he  was  left  to  bear  his  own  costs.* 

This  was  a  petition  bj  the  governors  and  trustees  of  the 
school  for  the  appointment  of  two  new  trustees  of  certain  ecclesi- 
astical benefices,  formerly  vested  in  the  mayor,  aldermen,  and 

(a)  2  Pha.  284. 

(6)  The  petition  also  prayed  that  the  vacancies  in  the  trustees  of  certain  eccle- 
siastical benefices,  held  for  the  benefit  of  Shrewsbury  School,  might  be  filled  up 
(see  next  case).  It  was,  however,  insisted  by  the  governors  and  trustees  of  the 
school,  and  held  by  the  Lord  Chancellor,  that  the  charity  trustees  had  no  in- 
terest in  the  matter.    See  In  re  Shrewsbury  School,  1  M.  &  C.  682. 

>  S.  C,  1  H.  &  T.  401. 

<  See  J2«  Parry,  12  Jur.  616,  Y.  C.  E. ;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1611. 
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assistants  of  the  town  of  Shrewsbury,  for  the  benefit  of  the  school. 
Five  being  the  original  number  of  trustees  appointed  under  the 
Municipal  Corporation  Act,  and  two  of  the  number, — viz.,  the 
Bishop  of  Lichfield  and  Coventry,  and  the  Earl  of  Powys  — 
*  having  since  died,  it  became  necessary  to  supply  the  *86 
vacancies.  The  present  Bishop  of  Lichfield  and  Coventry, 
and  the  present  Earl  of  Powys  having  consented  to  act  as  trustees, 
it  was  sought  by  the  petition  to  have  them  appointed  without  a 
reference  to  the  Master,  the  surviving  trustees  consenting.  The 
Corporation  of  Shrewsbury  having,  by  a  resolution  of  the  18th 
January,  1849,  set  up  a  claim  to  nominate  the  new  trustees,  the 
petition  was  on  this  account  served  on  them. 

TTie  Solicitor' General  and  Mr,  Kenyan^  in  support  of  the  peti- 
tion. 

Mr.  Bctcon  and  Mr.  Wray^  for  the  Corporation  of  Shrewsbury, 
endeavoured  to  show  that  the  corporation  was  so  interested  as  to 
be  entitled  to  go  in  before  the  Master  to  propose  parties  as 
trustees. 

The  Lord  Chancellor  held  that  the  corporation  had  no  interest 
in  the  matter,  and  directed  the  usual  reference,  observing  that  he 
could  not  act  upon  any  knowledge  of  his  own,  for  the  purpose  of 
complying  with  the  prayer  of  the  petition  for  the  appointment  of 
the  Bishop  of  Lichfield  and  Coventry  and  Lord  Powys  without 
such  reference.  Upon  the  question  of  costs,  his  Lordship  held 
that,  the  corporation  having,  by  the  claim  which  they  set  up 
previously  to  the  presentation  of  the  petition,  rendered  the  service 
of  it  upon  them  necessary,  the  petitioners  could  not  now  be  called 
on  to  pay  them  their  costs. 
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♦  87  *  ALLFREY  ».  ALLFREY.> 

1849.    February  14,  16,  21. 

Where  an  entry  in  an  administrator's  account,  which  had  been  settled,  was  shown 
to  be  fraudulently  made,  the  whole  account  was  opened,  notwithstanding  the 
lapse  of  forty  years  since  the  death  of  the  intestate,  seyenteen  since  the  settle* 
ment  of  the  account,  and  more  than  two  since  the  discovery  of  the  entry  com- 
plained of.' 

Special  directions  inserted  in  the  decree  for  the  protection  of  the  accounting 
party. 

It  is  competent  for  the  plaintiff,  on  appeal  to  the  Lord  Chancellor,  to  withdraw 
from  the  evidence  any  portion  of  the  answer  which  may  have  been  read  in  the 
Court  below. 

The  Master  of  the  Rolls,  by  his  decree,  bearing  date  the 
28th  May,  1847,  declared  that  the  plaintiff,  William  Allfrey, 
was  not  bound  by  the  settlement  of  accounts  of  the  7th  May, 
1825,  and  the  11th  January,  1828,  with  Edward  Allfrey,  the 
deceased  administrator  of  Gteorge  Allfrey,  and  tha^t  such  accounts 
ought  to  be  opened,  with  liberty  for  the  Master  to  state  whether 
there  was  any  and  what  difficulty  in  taking  the  accounts,  arising 
from  the  lapse  of  time  and  the  loss  of  evidence  and  documents,  (a) 
The  defendants,  the  executors  of  the  deceased  administrator, 
appealed  against  the  whole  of  this  decree,  except  as  to  that  part 
of  it  which  directed  the  dismissal  of  the  bill  against  certain  of 
Uie  other  defendants. 

Oeorge  Allfrey,  the  father  of  the  plaintiff,  died  on  the  23d  April, 
1802,  intestate,  leaving  his  wife  and  four  children,  his  mother, 
and  his  brother  Edward  Allfrey,  whose  representatives  were  the 
accounting  parties  in  the  suit,  him  surviving.  The  plaintiff  was 
a  posthumous  child,  and  was  born  on  the  25th  September,  1802, 
and,  as  the  youngest  son,  succeeded  to  certain  lands  which  were 
of  the  tenure  of  borough  English.  He  was  also  entitled  to  his 
share  of  the  personalty  under  the  Statute  of  Distributions.  It 
was  admitted,  that,  upon  the  death  of  the  intestate,  Edward  All- 
frey caused  a  grant  of  letters  of  administration  to  be  made 

*  88     to  him  *  on  the  17th  June,  1802,  upon  an  affidavit  that  he 

was  the  sole  or  next  nearest  of  kin  to  the  intestate.    It 

(a)  10  Beav.  853. 

>  8,  C,  13  Jur.  269,  270 ;  10  Beav.  363 ;  11  Jur.  981 ;  1  H.  &  T.  179. 

*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  667,  668 ;  post,  93,  and  notes. 
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appeared,  from  the  documents  and  papers  scheduled  in  the  answer, 
that  he  had,  as  such  administrator,  shortly  after  the  death  of  the 
intestate  in  the  year  1802,  sold  out  a  sum  of  9100/.  stock  belong- 
ing to  the  intestate,  although  he  had,  in  his  administration 
account,  treated  this  sum  as  subsisting  in  specie  down  to  the  year 
1808,  when  other  stock  was  apparently  substituted,  and  that  he 
had  given  credit  to  the  parties  interested  under  the  intestacy  for 
the  diTidends  as  if  actually  received  by  him  from  time  to  time. 
It  also  appeared  that  the  price  of  the  substituted  stock  in  1808 
was  67/.,  whereas  the  price  of  the  same  stock  at  the  time  of  the 
sale  in  1802  was  71/.  It  was  admitted  that  he  had  entered  into 
the  receipt  of  the  rents  of  the  intestate's  real  estates,  and  that  a 
sum  of  49/.  had  been  received  by  him  in  respect  of  rent  for  some 
of  the  borough  English  lands,  ifor  which  there  appeared  to  be  no 
credit  given  to  the  plaintiff.  It  also  appeared  that  Edward  AUfrey 
had  continued  a  banking  account  with  the  firm  of  his  deceased 
brother,  as  his  administrator,  and  that  certain  specific  sums  of 
money  had  been  paid  in  and  drawn  out  from  such  account,  without 
ever  appearing  in  the  account,  which  purported  to  be  the  general 
administration  account,  and  which  had  been  submitted  to,  and 
approved  as  settled,  by  the  plaintiff.  It  was  further  proved,  that 
the  estate  of  the  intestate  had  been  credited  with  a  certain  sum 
of  money  in  the  books  of  the  defendants'  testator's  firm,  but  for 
which  sum  no  credit  ever  appeared  in  the  administration  account 
which  the  plaintiff  signed.  On  the  4th  January,  1825,  being 
about  eighteen  months  after  the  plaintiff  came  of  age,  the  admin- 
istrator, Edward  Ailfrey,  took  him  to  the  Bank  of  England  to 
receive  the  dividends  of  certain  sums  of  stock  which  had 
been  transferred  to  him  as  his  *  share  of  his  father's  *89 
property,  and,  on  the  7th  May,  1825,  the  plaintiff  wrote  a 
memorandum  at  the  end  of  that  part  of  the  book  of  account 
which  related  to  himself  in  the  following  words :  '^  Having  had 
a  satisfactory  investigation,  and  agreed  the  addition  of  the  fore- 
going account,  as  well  as  the  administrator's  general  account  of 
the  effects  of  my  deceased  parent,  I  do  hereby  confirm  the  same, 
and  the  above  balance  of  17/.  12^.,  this  7th  May,  1825."  On  the 
11th  January,  1828,  the  plaintiff  received  from  Edward  Ailfrey  the 
sum  of  17/.  128,  as  the  balance  of  his  account.  Edward  Ailfrey 
died  in  1834,  and,  in  the  month  of  September,  1843,  the  plaintiff 
filed  two  bills,  one  in  respect  of  the  personal  estate,  making  his 
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brothers  and  sisters  and  the  representative  of  his  mother  and  the 
executors  of  his  uncle  Edward  AUfrey  parties;  and  another 
against  the  same  executors  only,  for  an  account  of  the  rents  of 
the  real  estates,  and  charging  his  uncle's  estate  as  guardian.  All 
the  defendants,  with  the  exception  of  the  executors,  either  dis- 
claimed or  took  no  active  part  in  the  litigation. 

Mr.  BetheU  and  Mr.  Rasch^  for  W.  Allfrey,  the  plaintiflF,  sup- 
ported the  judgment  of  the  Master  of  the  Rolls  mainly  upon  the 
facts  which  are  detailed  above,  and  which,  they  urged,  were  not 
controverted  by  the  executors  of  the  accounting  party.  They 
relied  on  the  satisfactory  proof  of  fraud,  as  evidenced  in  the  stock 
transaction,  and  they  contended,  that,  where  fraud  was  shown 
to  have  existed,  no  length  of  time  could  operate  as  a  bar  to  the 
opening  of  an  account ;  there  could  be  no  settlement  of  an  ac- 
count, one  item  of  which  was  falsely  entered  or  fraudulently  with- 
held. The  whole  matter  was  based  on  fraud,  and  it  was  only  by 
means  of  a  wilful  misrepresentation  that  the  defendant's 
*  90  testator  was  enabled  to  assume  the  *  character  of  adminis- 
trator. Vernon  v.  Vawdry^  (a)  Miliar  v.  Craig^  (6)  Wedr 
derbum  v.  Wedderbum.  (c) 

Mr.  James  Parker,  Mr.  Wood,  and  Mr.  W.  Hislop  Clarke,  for 
the  executors,  contended,  first,  that,  after  such  a  lapse  of  time 
since  the  settlement  of  accounts,  —  viz.,  nineteen  years  since  the 
settlement,  and  sixteen  since  their  readoption,  —  not  even  the 
presence  of  fraud  was  sufficient-  to  open  the  account ;  and,  as  an 
authority  that,  under  these  circumstances,  the  plaintifif  should  be 
permitted  at  most  only  to  surcharge  and  falsify,  they  cited  Brown- 
ell  V.  Brownell :  (d)  they  denied,  however,  that  the  facts,  from  which 
the  plaintiff  presumed  fraud,  were  susceptible  of  such  a  consti-uc- 
tion :  on  the  contrary,  they  were  consistent  with  the  utmost  good 
faith  and  generosity  towards  the  party,  now  alone  seeking  to 
impeach  the  accounts.  With  respect  to  the  alleged  misrepresentar 
tion  in  reference  to  the  letters  of  administration,  it  was  by  no 
means  extraordinary  for  a  party  to  confide  in  his  professional 
adviser,  and  to  swear  to  the  accuracy  of  what  might  readily  be 
believed  to  be  a  merely  formal  statement.    As  to  the  sale  of  the 

(a)  2  Atk.  119.  (c)  2  Keen,  722;  4  M.  &  C.  41. 

(6)  6  Beav.  433.  (rf)  2  Bro.  C.  C.  62. 
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stock  in  1802,  and  the  representation  in  the  administration  account 
that  it  was  sold  in  1808,  they  urged  that  the  proceeding  was  quite 
firee  from  any  suspicion  of  fraud ;  that,  in  point  of  fact,  the  estate 
of  the  cestui  que  trusts  had  been  credited  with  interest  and  com- 
pound interest  in  respect  of  the  stock  so  sold  out  in  1802 ;  and 
that  the  identical  amount  of  stock  had  been  in  truth  repurchased 
in  1808,  the  period  when  the  administrator  ascertained  and  appro- 
priated the  shares  of  all  parties  entitled  under  the  intestacy  ;  and 
they  relied  on  the  fact  that  the  amoimt  of  stock  so  repur- 
chased in  1808  *  was  the  precise  amount  that  the  produce  *  91 
of  the  sale  in  1802  would  have  bought.  They  insisted  that 
there  was  no  proof  whatever  of  the  dates  when  the  stock  had  been 
sold  out,  nor  of  the  precise  sums,  except  in  the  account  which  was 
rendered  to  the  plaintiJOT;  that  that  account  did  not  purport  to 
contain  simultaneous  entries,  but  was  compiled,  after  a  long  inter- 
val, from  the  various  books  in  the  administrator's  possession, 
which  had  doubtless  been  destroyed. 

[The  Lord  Chancellor  observed:  The  defendants  admit  a 
sale  in  1802,  and  that  the  entry  of  the  sale  in  1808  was  false.  The 
administrator  is  charged  with  having  sold  3/.  per  cent  stock,  and 
it  is  not  proved  how  the  money  was  applied.  Distance  of  time  can 
make  no  diflFerence  in  dealings  of  stock,  as  the  evidence  always 
remains.  The  defendants  explained  it  by  saying  that  an  equivar 
lent  amount  of  stock  was  substituted  in  1808.  This  also  is  de- 
nied. It  is  quite  in  the  defendants'  power  to  clear  up  and  rebut 
the  charge,  by  authorizing  an  inspection  of  the  Bank  of  England's 
books.] 

In  answer  to  the  charge  of  not  carrying  to  the  credit  side  of  the 
administration  account  the  sum  which  once  had  appeared  to  the 
credit  of  the  intestate  in  the  books  of  the  firm,  they  said  that  a 
few  months  after,  there  was  a  debit  of  this  very  same  amount,  and 
the  inference,  at  this  distance  of  time,  was  irresistible,  that  the 
sums  were  identical.  In  answer  to  the  charge  that  certain  sums 
of  money  had  been  drawn  out  of  the  intestate's  banking  account, 
and  not  credited  in  the  administration  account  rendered  to  the 
plaintiff,  they  showed  that  certain  other  simis  had  been  paid  in  and 
drawn  out  of  the  same  account,  which  clearly  could  not  be  claimed 
as  the  property  of  the  intestate.  They  commented  also  on  the 
fact  of  the  plaintiff  being  a  barrister  of  five  years'  *  stand-     *  92 
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ing  previously  to  his  uncle's  death,  and  that  no  proceedings 
were  taken  in  the  uncle's  lifetime,  but  were  deferred  to  a  period 
when  the  party  accused  was  no  longer  in  existence,  when,  in  all 
probability,  there  might  not  be  found  a  single  voucher  or  tittle  of 
evidence  by  which  his  representatives,  if  called  on,  could  substan- 
tiate any  item  of  discharge.  In  answer  to  an  allegation  that  the 
plaintiff  was  altogether  dependent  on  his  uncle  when  he  was  in- 
duced to  sign  the  memorandum,  it  was  said  that  the  plaintiff  him- 
self received  the  interest  and  dividends  of  the  stocks  and  funds 
ever  since  they  had  been  transferred  into  his  name  on  the  25th 
January,  1825.  In  answer  to  various  other  charges,  as  to  omis- 
sions, they  insisted  that  there  was  also  a  considerable  number  of 
payments  made  by  the  administrator  for  which  no  credit  appeared 
to  liave  been  claimed  by  him,  —  such  as  funeral  expenses,  mainte- 
nance for  the  children  and  widow,  —  all  of  which  might  have  been 
more  than  sufficient  to  countervail  the  few  items  which  did  not 
appear  in  the  account  rendered,  and  the  proofs  of  which  were  not 
now  forthcoming. 

Mr.  Laiffy  for  the  representative  of  the  mother,  took  no  part  in 
the  argument. 

Mr.  Bethellf  in  reply.  It  is  admitted  that  no  sale  of  the  8/.  per 
cent  stock  took  place  in  1808 ;  therefore,  no  purchase  could  have 
been  made  with  its  alleged  produce  in  that  year ;  in  point  of  fact, 
no  repurchase  of  stock  was  ever  made  until  April,  1820  ;  and  no 
attempt  to  rebut  this  charge  is  undertaken  by  the  defendants,  though 
they  have  the  means  in  their  own  hands.  With  respect  to  the  pos- 
sible loss  of  the  proofs  of  discharge,  special  provisions  are  inserted 
in  the  decree  of  the  Court  below,  a  most  unusual  proceeding  in  cases 
of  fraud. 

*  98  *  In  the  course  of  the  argument,  the  defendants'  counsel 
were  about  to  read  from  the  answer  the  context  of  a  passage 
which  had  been  read  and  relied  upon  in  the  Court  below  by  the  plain- 
tiff's counsel,  but  the  Lord  Chancellor,  at  the  instance  of  the  letter, 
allowed  the  whole  passage  to  be  withdrawn  from  the.  evidence.^ 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  840, 1480 ;  Ogle  v,  Morgan,  1  De  G..  M. 
A  G.  359. 
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February  21. 

The  Lobd  Chancellor.  —  The  only  question  in  this  cause  is, 
whether  the  decree  should  be  for  an  open  account  generally,  or  a 
decree  to  surcharge  and  falsify?^  Now  the  distinction  between 
these  two  has  not  been  accurately  observed  in  some  more  recent 
cases.  But  if  you  look  to  the  earlier  cases,  you  will  find  the  rule 
clearly  laid  down.  In  the  case  of  Vernon  v.  Vawdry^  (a)  it  is  said  : 
"  If  there  are  only  mistakes  and  omissions  in  a  stated  account,  the 
party  objecting  shall  be  allowed  no  more  than  to  surcharge  and 
falsify.^  But  if  it  appears  to  the  Court  that  there  has  been  fraud 
and  imposition,  the  decree  must  be,  that  the  whole  shall  be  opened, 
notwithstanding  "  (in  that  case)  "  it  was  a  stated  account  of  twenty- 
three  years'  standing,  and  the  party  guilty  of  the  fraud  was  dead."' 
I  have  acted  upon  that  doctrine,  affirming  a  decree  of  Lord  Lang- 
dale's,  in  a  case  of  Wedderbum  v.  Wedderburn.  (6)  Now  it  is  quite 
obvious,  that  that  is,  strictly  speaking,  the  doctrine  and  principle  of 
this  Court ;  because,  if  a  transaction,  whether  it  be  a  deed  or  an 
agreement,  or  an  account  stated  and  settled,  which  is  only  an  agree- 
ni^nt,  be  proved  to  be  fraudulent,  there  is  nothing  on  which  it  can 
stand  :  the  transaction  itself  is  void  :  then,  if  the  transaction  itself 
is  void,  there  is  no  question  that  can  remain  about  an  ac- 
count partially  *  settled,  or  settled  so  far  as  error  may  not  *  94 
be  proved.  In  principle,  therefore,  no  doubt  the  rule  there 
laid  down  is  the  correct  rule.  But  in  some  more  modem  cases, 
and  particularly  in  the  case  which  was  referred  to  of  Brottmell  v. 
Brottmelly  (c)  before  Lord  Kenyon,  a  different  rule  seems  to  have  been 
acted  upon.  That  was  a  case  of  fraud ;  there  was  an  account 
settled  between  two  brothers,  both  of  whom  were  interested  in  cer- 
tain ships  under  their  father's  will,  and  the  elder  brother  had 
certainly  grossly  misrepresented  the  interest  of  the  younger  brother, 

(a)  2  Atk.  119.  (6)  4  M.  &  C.  41.  (c)  2  Bro.  C.  C.  62. 

'  The  sense  in  which  these  terms,  "  surcharge  ^^  and  "falsify,^^  are  used  in 
courts  of  equity,  is  explained  by  Mr.  Justice  Story,  in  1  Story  Eq.  Jnr.  §  525. 

•  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  668 ;  Brown  v.  Van  Dyke,  4  Halst.  Ch. 
(N.  J.)  795 ;  Perkins  v.  Hart,  11  Wheat.  237,  256 ;  Coleman  v.  Mellersh,  2 
ITN.  &G.  809.  314. 

'  See  1  Story  Eq.  Jur.  §  523 ;  Barrow  v,  Rhinelander,  1  John.  Ch.  550 ;  1 
Fonbl.  Eq.  B.  1,  c.  1,  §  3,  note  (/)  ;  Piddock  v.  Brown,  3  P.  Wms.  288 ;  Story 
Eq.  PL  §  801 ;  Baker  v,  Biddle.  1  Baid.  394 ;  Bainbridge  o.  Wilcocks,  1  Bald. 
536,  540;  Botifeur  v.  Weyman,  1  M'Cord  Ch.  161 ;  Gray  o.  Washington,  Cooke, 
821 ;  Clarke  v.  Tippbg,  9  Beay.  284 ;  Coleman  v.  Mellersh,  2  M^N.  A  6. 309, 314. 
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when  he  procured  him  to  settle  an  account.  It  was  therefore  a 
case  of  fraud ;  but  Lord  Kenyon,  considering  the  great  length  of  time 
that  had  elapsed  since  the  account  was  settled,  and  that  there  might 
be  great  hardship  on  a  party  being  called  upon  to  go  through  an 
account,  and  to  prove  the  items  at  such  a  distance  of  time,  and 
•  therefore,  that  great  injustice  might  ultimately  be  done  by  having 
the  account  entirely  opened,  only  made  a  decree  to  surcharge  and 
falsify  ;  ^  and,  no  doubt,  that  course  of  proceeding  has  been  acted 
upon  in  more  modern  cases ;  as,  for  instance,  in  Millar  v.  Craig-,  (a) 
where  tlie  facts  were  undoubtedly  sufficient  to  justify  a  decree  for 
an  open  account.  Tlie  Master  of  the  Rolls,  however,  thought  tliat 
justice  would  be  done  to  the  parties  by  making  a  decree  merely  to 
surcharge  and  falsify ;  and  if  the  Court,  under  the  circumstances, 
sees  that  justice  is  more  likely  .to  be  done  by  that  form  of  decree, 
than  bya  general  decree  for  an  open  account,  the  Court  is  un- 
doubtedly justified  in  adopting  that  course ;  but  if  there  be  a  bal- 
ance —  if  it  be  a  question,  whether  the  one  party  is  likely  to  suflFer 
injustice  more  from  the  one  form  of  decree  than  the  otlier  form  of 
decree  —  then  there  can  be  no  doubt  that  the  Court  ought  to  lean 

towards  that  side  which  is  tlie  side  of  an  innocent  and 
*  96     *  an  injured  party,  rather  than  to  that  of  the  offending 

party.  It  is  impossible  to  say,  that,  on  going  through  an 
open  account  after  a  great  length  of  time,  which  the  accoimting 
party  has  not  for  many  years  expected  to  be  called  upon  to  do,  he 
may  not  be  exposed  to  very  great  hardship,  and  may  not  be  able 
to  exonerate  himself  from  certain  obvious  charges  which  may  be 
made  against  him,  and  which  he  must  be  subject  to,  until  he  can 
relieve  himself  by  evidence.  On  the  other  hand,  it  is  quitQ  ob- 
vious, that  there  may  be  an  utter  inability  in  the  party  injured, 
under  a  mere  permission  to  surcharge  and  falsify,  to  discover  what 
the  fraud  was,  or  what  the  error  was,  he  being  a  stranger  alto- 
gether to  the  transaction,  only  knowing  the  transaction  as  falsely 
represented  to  him  by  the  party  who  was  guilty  of  the  fraud.  It 
would,  therefore,  be  in  vain  to  tell  him, ''  if  you  can  point  out  an 
error  it  shall  be  corrected,"  for  that  is  exactly  the  difficulty  under 
which  he  labours :  he  is  ignorant  of  the  transaction,  and  yet  he  is 
called  upon  to  prove  and  substantiate  an  error.  It  is  thus  impos- 
sible to  be  sure  that,  either  in  the  one  form  of  account  or  the 

(a)  6  Beav.  433. 

^  See  1  Story  Eq.  Jur.  §  523 ;  1  Dan.  Ch.  Pr.  (ith  Am.  ed.)  668  and  notes. 
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other,  absolute  justice  will  be  done  after  the  lapse  of  a  great  nuno- 
ber  of  years ;  but,  as  I  said  before,  the  Court  will  lean  in  favour  of 
the  innocent  and  injured  party  against  that  party  who  is  the  author 
of  the  fraud. 

Now,  in  the  present  case  there  is  no  question  about  the  fraud. 
It  is  as  clear  a  case  of  fraud  almost  as  can  be  stated ;  and,  without 
going  through  any  great  number  of  the  instances  of  fraud,  the  one 
with  regard  to  the  stock  is  perfectly  conclusive.  In  the  first 
place,  what  is  it  that  constitutes  the  approval  of  the  dealing  with  the 
stock  ?  It  is  the  signing  of  the  memorandum,  in  the  handwriting 
it  is  true  of  the  plaintiff,  but  it  is  quite  obvious  that  it  must  have 
been  done  under  the  dictation  of  the  party  taking  the  ben- 
efit of  that  memorandum.  *  The  plaintiff  signs  a  memo-  *  96 
randum,'  which  states  that  he  had  had  a  satisfactory  in- 
vestigation of  the  account,  and  of  the  administration  account  of 
the  effects  of  his  parent,  both  parties  claiming  under  the  parent ; 
but,  the  imcle  having  obtained  administration,  it  must  never  be 
forgotten,  under  a  false  oath,  under  a.  most  distinct,  direct,  and 
n\ost  inexcusable  perjury,  because  there  could  be  no  misapprehen- 
sion. The  intestate  having  left  a  wife  and  children,  his  brother 
goes  to  the  Ecclesiastical  Court,  and  swears  that  he  is  the  only 
next  of  kin,  or  the  nearest  next  of  kin,  which  entirely  excludes 
all  the  family,  his  nephews  and  nieces,  of  whose  existence  of 
course  he  must  have  known ;  and  he,  deliberately  swearing  that 
there  were  no  such  persons  in  existence,  obtains  administration  of 
the  father's  estate.  A  more  distinct  and  palpable  perjury  cannot 
be  stated ;  and  that  is  the  commencement  of  the  transactions 
which  have  led  to  this  litigation.  Now,  what  the  defendants  set 
up  as  a  bar  to  the  plaintiff's  relief  in  asking  for  an  account  of  his 
father's  estate,  is,  that  he,  the  youngest  son,  not  long  after  he 
became  of  age,  —  about  two  years  after  he  became  of  age,  —  signed 
a  memorandum,  stating  that  he  had  had  a  satisfactory  investiga- 
tion of  the  account,  and  of  the  administration  account,  of  the 
effects  of  his  parent.  Now,  it  is  that  very  account  which  contains 
the  fraud.  Then^  according  to  the  facts  as  they  stand,  what  is  it 
that  constitutes  a  settlement,  and  where  is  the  bar  to  the  plaintiff, 
to  prevent  him  from  having  the  relief  which  he  prays  ?  Is  the 
statement  true  ?  Is  that  a  satisfactory  account  ?  Could  he  have 
had  a  satisfactory  investigation  of  that  account,  or  could  he  have 
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had  a  satisfactory  investigatioii  of  the  account  of  the  administra- 
tion of  the  effects  of  his  parent?    Why,  this  one  fact — and  one 
fact  is  quite  sufficient  for  the  present  purpose  —  appeara,  in 

*  97      regard  to  that  account,  coupled  now  with  the  admitted  *fact« 

which  is  not  to  be  found  in  that  account,  that  the  father 
left  a  sum  of  9100/.  3/.  per  cent  stock.  It  is  now  not  in  dispute : 
it  is  either  admitted,  or  so  proved  that  no  contest  is  raised  at  the 
bar  on  the  subject,  that,  in  the  year  1802,  this  brother,  having  so 
obtained  administration,  sold  out  4000/.  of  that  stock,  and  had 
the  rest  transferred  into  his  own  name.  Of  that  transaction  not 
a  vestige  is  to  be  found  in  the  account  of  which  this  young  man 
states  that  he  had  had  a  satisfactory  investigation ;  but  entries 
are  made  in  it,  in  the  year  1808,  six  years  after  this  transaction, 
as  if  the  stock  had  been  then  sold,  and  other  stock  purchased. 
Now  the  plaintiff  knew  nothing,  and  still  knows  nothing,  of  these 
entries,  except  so  far  as  they  appear  in  the  account.  He  has  been 
desirous  of  ascertaining  what  the  real  transaction  was,  and  has 
applied  to  the  bank  for.  that  purpose.  The  bank  return  the 
obvious  answer,  that,  it  being  the  private  account  of  the  uncle, 
they  are  not  in  the  habit  of  informing  others  of  the  state  of  such 
an  account,  without  the  leave  of  the  party  whose  accoimt  it  is,  and 
that  leave  they  have  not  been  able  to  obtain.  We  therefore  have 
these  facts :  that  there  was  a  sale  by  the  uncle  of  9100/.  stock,  or 
a  transfer  to  himself,  which  is  the  same  thing,  of  that  portion  of 
the  intestate's  estate  in  the  year  1802 ;  that  no  entry  was  made 
in  the  account  of  that  transaction  at  the  time  when  it  took  place. 
The  account,  therefore,  is  false  in  that  particular.  There  is  an 
omission,  a  wilful  and  culpable  omission,  at  that  time ;  and  in  the 
year  1808,  there  is  an  entry  inconsistent  with  the  facts  as  they 
really  occurred,  because  it  represents  the  stock  so  sold  or  trans- 
ferred in  1802  as  remaining  in  1808.  So  far  we  know  it  to  be 
false,  because  it  is  necessarily  false  from  the  fact  which  is  proved 
as  to  the  transaction   in   1802.     Whether  any  one  stock  was 

bought,  when  it  was  alleged  to  have  been  bought,  or  what 

*  98     the  transactions  were  with  regard  to  that  stock,  is  *  not 

before  the  Court,  by  the  interposition  of  those  who  now 
represent  the  uncle's  estate.     We  have  from  this  account  an  omis- 
sion of  what  took  place  in  1802,  and  a  false  entry  in  1808,  —  a 
misrepresentation,  a  falsification  of  the  real  transaction,  —  and 
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therefore  a  fraudulent  statement  of  account,  of  which  the  uncle 
gets  the  nephew  to  sign  a  memorandum,  that  he  had  had  a  satich 
factory  investigation,  as  well  as  of  the  administration  account  of 
the  parent's  estate.  Now,  then,  this  memorandum,  or  rather  this 
account,  so  proved  to  be  false,  so  proved  to  have  been  obtained  bj 
misrepresentation  and  fraud,  is  of  necessity  set  aside ;  and  it  is 
set  aside  on  the  wiell-established  fact  of  a  fraud  having  been  prac- 
tised by  this  personal  representative,  also  standing  in  the  place  of 
a  parent,  because  he  had  placed  himself  in  the  position  of  one 
standing  in  loco  parentis  with  regard  to  this  family.  He  had 
acted  as  their  uncle,  and  in  many  respects  had  acted  kindly,  but 
so  far  disqualified  himself  in  settling  the  account,  that,  as  between 
himself  and  them,  he  had  assumed  the  character  of  a  person  act- 
ing in  loco  parentis.  We  have,  therefore,  a  party  acting  in  loco 
parentis  exhibiting  a  falsified  account,  and  getting  his  nephew  to 
sign  that  false  account,  representing  that  he  had  had  a  satisfactory 
investigation  of  it.  Why,  on  the  face  of  the  account,  he  might 
have  had  a  satisfactory  investigation  of  it,  because  the  account 
itself  necessarily  did  not  contain  a  statement,  and  least  of  all, 
proof  of  errors;  therefore  he  may  have  investigated  the  account,- 
but  nobody  could  have  discovered  the  fraud,  or  the  omission,  from 
the  mere  investigation  of  that  account.  The  young  man,  however, 
had  been  deceived ;  the  whole  transaction  had  been  mystified  and 
misrepresented ;  and  the  party,  who  was  entitled  to  have,  as  he 
states  he  had  had,  a  satisfactory  investigation  of  the  administra- 
tion account,  as  well  as  the  account  he  signed,  expressed  his 
approval  necessarily  in  ignorance  of  the  fraud,  which  had 
been  practised  upon  *  him.  That  transaction,  therefore,  is  *  99 
most  properly,  by  the  decree  of  the  Master  of  the  Rolls,  set 
aside.  Now  what  possible  security  can  the  Court  have,  or  can 
the  plaintiff*  have,  that,  in  pursuing  this  inquiry,  and  endeavouring 
to  show  in  what  other  respects  he  may  have  been  in  a  similar 
manner  defrauded,  he  (the  plaintiff)  has  the  materials  to  enable 
him  to  bring  before  the  Master  any  other  case  of  fraud  ?  It  may 
exist ;  it  may  be  covered  by  some  false  entry ;  and,  if  he  could 
find  it  out,  and  have  the  means  of  proving  it,  he  might  be  relieved 
under  a  decree  to  surcharge  and  iTalsify.  But  is  it  not  rather  the 
duty  of  those  who  rely  upon  the  account,  who  represent  the  party 
who  made  the  account,  who  stand  in  the  place  of  the  author  of 
the  fraud,  to  substantiate  and    prove   the    actual    state  of  the 
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account,  than  to  throw  that  burden  on  the  party  complaining, 
and  who  may  with  justice  complain,  of  his  having  been  deceived 
and  defrauded  in  the  ostensible  settlement  that  took  place  ?  No 
doubt  it  may  produce  hardship;  it  is  impossible  to  deny  that, 
after  the  great  length  of  time,  which  I  say  nothing  upon,  because, 
when  fraud  is  so  distinctly  established,  time  becomes  perfectly 
immaterial.  The  plaintiff,  not  having  the  means  of  discovering 
the  fraud,  did  not  in  fact  discover  it  until  within  a  comparatively 
recent  period.^ 

Under  these  circumstances,  difficulties  may,  beyond  all  doubt, 
arise  in  passing  the  account.  The  Master  of  the  Rolls  has,  how- 
ever, adopted  a  plan,  which  has  also  been  pursued  in  a  great 
many  recent  cases,  and  which,  in  a  degree,  applies  a  remedy  to  the 
possible  evil,  arising  from  a  loss  of  documents,  or  of  evidence, 
from  lapse  of  time.  He  has  given  the  Master  directions,  that,  if 
he  finds  a  difficulty  in  taking  the  account  owing  to  the  length  of 
time  that  has  elapsed,  or  to  the  loss  of  documents,  he  is  to 
*  100  state  specially  the  difficulty,  *  which  he  finds,  on  circum- 
stances that  appear  before  him  on  that  subject.  The  Court, 
then,  according  to  the  facts  that  appear  on  the  Master's  report, 
may  be  in  a  situation  to  apply  such  remedy,  and  give  such  further 
directions,  as  the  circumstances  of  the  case  may  require,  which, 
in  a  great  degree,  guards  against  the  possibility  of  injustice  being 
done  even  to  an  ofiending  party ;  and  I  think  it  affords  all  the 
protection,  which  the  party  so  offending  is  entitled  to,  or  can  in 
justice  be  allowed,  in  a  decree  between  himself  and  the  party  so 
defrauded.  I  therefore  approve  of  the  decision  of  the  Master  of 
the  Bolls  in  every  part,  and  dismiss  this  appeal  with  costs. 

^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  645  and  note,  3,  and  cases  cited. 
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In  the  Matter  of  POULTON,  a  Lunatic, 

AND 

In  the  Matter  of  the  Act  1  W.  4,  c.  6O.1 

1849.    February  16. 
Ad  inimm  committee  incapable  of  conveying  under  the  Act  1  W.  4,  c  60,  §  3. 

In  this  case,  the  lunatic  having  been  found  to  be  a  mortgagee 
within  the  meaning  of  the  Act,  the  ad  interim  committee  presented 
a  petition  for  leave  to  reconvey  the  mortgaged  premises. 

Mr.  Wood^  for  the  petitioner,  submitted  that,  inasmuch  as,  by 
the  5th  section  of  the  Act  1  W.  4,  c.  60,  any  person  might  be 
appointed  to  convey,  on  behalf  of  a  party  of  unsound  mind  not 
found  such  by  inquisition,  it  would  be  competent  for  the  ad  interim 
committee,  in  the  present  instance,  to  convey  for  the  lunatic,  under 
the  8d  section. 

The  Lord  Chancellor,  however,  refused  to  make  the  order,  and 
directed  the  petition  to  stand  over,  with  liberty  to  amend,  when  a 
committee  of  the  estate  should  have  been  appointed. 


In  the  Matter  of  DYCE  SOMBRE,  a  Lunatic, 

AND 

In  the  Matter  of  the  ACT  1  W.  4,  c.  60. 
Ex  parte  McDOWELL. 

1849.    February  23. 
Bengal  government  notes  are  land  within  the  meaning  of  the  Act  1  W.  4,  c.  60. 

The  petitioner  was  entitled,  under  the  will  of  the  late  Begum 
Sombre,  and  a  deed  of  gift  executed  by  her,  to  a  legacy  or  sum  of 
10,000  Sonat  rupees,  which  legacy  or  sum  had  been  set  apart  and 
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invested  by  the  trustees  and  executors  of  the  will  of*  the  late 
Begum  in  Bengal  notes  of  the  fourth  four  per  cent  loan,  and  which 
notes  were  deposited  with  the  government  agent  for  Bengal,  in 
the  names  of  the  said  trustees  and  executors,  of  whom  the  lunatic 
was  the  survivor,  in  trust  for  the  petitioner.  The  petition  was 
presented  under  the  Act  1  W.  4,  c.  60,  and  prayed  the  usual 
reference. 

When  the  petition  first  came  on  to  be  heard,  the  Lord  Chancellor 
intimated  that,  the  fund  in  question  not  being  in  this  country,  he 
had  no  jurisdiction. 

An  affidavit  was  subsequently  filed,  showing  that  Bengal  gov- 
ernment notes,  are  transferable  by  indorsement  like  other  prom- 
issory notes,  and  are  not  transferable  in  books  kept  by  any 
company  or  society.     On  the  petition  being  now  again  mentioned, 

Mr,  Tennanty  for  the  petitioner,  drew  the  attention  of  the  Lord 
Chancellor  to  section  29  of  the  Act,  and  referring  to  the  interpre- 
tation clause,  section  2,  submitted  that  the  notes  in  question  were 
land  within  the  meaning  of  the  Act.  He  also  referred  to  an 
*  102  order  precisely  *  similar  to  that  now  asked,  which  had  been 
made  in  this  lunacy  on  the  24th  March,  1848,  on  the  peti- 
tion of  Paschal  Reghelini  and  Joanna  Maria,  his  wife. 

The  29th  section  of  the  Act  in  question,  provides  "  that  the  pow- 
ers and  authorities  given  by  the  Act  to  the  Court  of  Chancery  in 
England  shall  extend  to  all  land  and  stock  within  any  of  the 
dominions^  plantations^  and  colonies  belonging'  to  his  Majesty 
(^except  Scotland). 

The  2d  section  states,  that,  in  order  to  avoid  unnecessary  rep- 
etition, certain  words  are  used  in  the  Act  as  describing  subjects 
some  of  which,  according  to  their  usual  sense,  such  words  would 
not  embrace ;  and  for  the  understanding  of  the  sense  attached  to 
them  in  the  Act,  it  enacts  among  other  things,  "  that  the  pro- 
visions of  this  Act  shall  extend  to  and  include  the  several  other 
estates  and  persons,  matters,  and  things,  hereinafter  mentioned ; 
(that  is  to  say)  those  relating  to  land,  to  any  manor,  messuage, 
tenement,  hereditament,  or  real  property,  of  whatever  tenure, 
and  to  property  of  every  description  transferable^  otherwise  than 
in  books  kept  by  any  company  or  society,  or  any  share  thereof  or 
interest  therein ;  those  relating  (to  stock  to  any  fund,  annuity,  or 
[82] 
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eecaiity  transferable  in  books  kept  by  any  company  or  society 
established,  or  to  be  established,  or  to  any  money  payable  for  the 
discharge  or  redemption  thereof,  or  any  share  or  interest  therein." 

The  Lord  Chancellor  made  the  order  prayed,  observing  that 
he  had  not  originally  adverted  to  that  which  now  appeared  to  be 
the  fact ;  viz.,  that  the  notes  in  question  were  land  within  the 
meaning  of  the  Act. 


•m  THE  MATTER  OF  MOORE,  A  LUNATIC        ♦  108 

1849.     March  9. 

Order,  in  the  nature  of  a  stop  order,  granted  on  the  application  of  the  assignee 
of  the  interest  of  the  sole  next  of  kin  of  a  lunatic' 

In  this  case,  the  sole  next  of  kin  of  the  lunatic  having  assigned, 
by  way  of  mortgage,  his  contingent  interest  in  the  lunatic's  per- 
sonal estate,  the  assignee  presented  a  petition,  prapng  that  no 
part  of  a  sum  of  23,056/.  10s.  Id.,  consols  standing  in  the  name 
of  tlie  Accountant-General  in  trust  in  the  lunacy,  might  be  sold, 
transferred,  or  otherwise  disposed  of  (except  upon  the  application 
of  the  committee  of  the  estate  for  the  time  being),  without  notice 
to  the  petitioner. 

Mr.  Wright^  for  the  petition,  referred  to  aCn  order  made 
by  Lord  Eldon  in  Ik  parte  Alchin,  (a)  6th  August,  *  1826   *  104 
(not  reported),  as  a  precedent  for  the  present  application. 

(a)  In  re  Frances  Alchin,  a  lunatic. 

Thankfull  Willmett  and  Harriett,  his  wife,  in  right  of  the  said  H.  Willmett, 
were  contingently  entitled  to  1881^.  ISs.  Id.  consols,  standing  in  the  name  of  the 
Accountant-General  to  the  account  of  the  lunatic,  and  to  all  accumulations 
thereof,  in  the  event  of  the  decease  of  the  lunatic  intestate  in  the  lifetime  of  the 
said  H.  Willmett,  the  said  H.  Willmett  being  the  sister  and  only  next  of  kin  of 
the  lunatic.  Samuel  Scholey,  having  purchased  this  contingent  reversionary 
interest,  presented  his  petition,  praying,  in  effect,  that  the  Accountant-General 
might  be  restrained  from  transferring  or  otherwise  disposing  of  the  said  stock  or 
any  accumulations  thereof,  or  any  part  thereof  (unless  on  the  application  of  the  * 
committee  or  committees  of  the  lunatic^s  estate  for  the  time  being),  without 


»  S.  C,  1  H.  &  T.  214. 

'  Be  Pigott,  3  M'N.  &  6.  268 ;  2  Dan.  Ch.  Yt.  (4th  Am.  ed.)  1694,  note  (1). 
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The  Lord  Chancellor,  on  the  authority  of  the  case  cited,  made 
the  order  as  prayed. 


WATSON  AND  ANOTHER  v.  LIFE.» 

1849.    March  14,  16. 

Fonn  of  order  referring  answer,  when  the  bill  has  been  amended,  and  defendant 
directed  to  answer  amendments  and  exceptions  at  the  same  time. 

In  this  case  the  plaintiffs  filed  their  original  bill  on  the  21st 
October,  1847,  to  which  the  defendant  put  in  his  answer  on  the 
26th  February,  1848;  On  the  29th  April,  1848,  the  plaintiflFs  filed 
seven  exceptions  for  insufficiency  of  the  defendant's  answer ;  and 
the  Master,  by  his  report,  dated  the  6th  June,  1848,  found  the 
answer  insufficient  in  the  points  excepted  to  by  the  1st,  2d,  3d,  4th, 
6th,  and  7th  of  such  exceptions.  On  the  16th  June,  1848,  and 
before  the  defendant  had  put  in  any  further  answer,  the  plaintiffs 
obtained  an  order  of  course  at  the  Rolls  for  leave  to  amend  with- 
out costs,  amending  the  defendant's  office  copy  of  the  bill,  and  for 
the  defendant  to '  answer  the  amended  bill,  and  the  exceptions  to 
his  answer  to  the  original  bill,  at  the  same  time.  This  order  was 
served  on  the  defendant's  agents  on  the  19th  June,  1848.  The  plain- 
tiffs, however,  instead  of  amending  the  defendant's  office  copy  of 
the  bill,  filed  a  new  engrossment  with  considerable  additions  ;  and, 
on  the  28th  June,  1848,  the  defendant  was  served  with  a  subpoena 
to  appear  and  answer  the  amended  bill.  On  the  7th  July,  1848, 
the  defendant  entered  an  appearance ;  and,  on  the  8th  De- 
.  *  105  cember,  1848,  filed  his  further  *  answer  to  the  original  bill, 
and  his  answer  to  the  amended  bill. 

On  the  20th  December,  1848,  the  defendant  was  served  with  an 
order  made  by  the  Master  of  the  Rolls,  dated  the  19th  December, 
1848,  in  the  following  terms ;  namely :  "  Tuesday,  the  19th  Decem- 
ber, in  the  twelfth  year  of  the  reign  of  her  Majesty  Queen  Victoria, 

giving  notice  thereof  to  the  petitioner  or  his  solicitors.  The  petition  came  on  to 
be  heard  before  the  Lord  Chancellor  Eldon  on  the  6th  August,  1825,  in  the 
presence  of  counsel  for  the  petitioner,  for  the  committee  of  the  estate,  and  for 
the  next  of  kin;  and  his  Lordship  made  an  order  in  the  terms  above  stated. . 
Beg.  Lib.  1824,  A.  2048.  See  also  an  order  made  in  the  matter  of  C.  L.  Aubery, 
A  lunatic,  14th  December,  1836,  Beg.  Lib.  1836,  A.  119. 
>  S.  C,  1  H.  &  T.  308. 
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1848,  between  James  Watson  and  another,  plaintiffs ;  George  Life, 
defendant.  Upon  fche  humble  petition  of  the  plaintiffs  this  day 
preferred  unto  the  Bight  Honourable  the  Master  of  the  Rolls,  for 
the  reasons  therein  contained.  It  is  ordered  that  it  be  referred  to 
the  Master,  to  whom  this  cause  is  referred,  to  look  into  the  peti- 
tioner's original  bill,  the  answer  of  the  defendant,  the  exceptions 
taken  thereto  bj  the  petitioners,  and  the  further  answer  of  the  de- 
fendant ;  and  certify  whether  the  said  further  answer  be  sufficient 
or  not  in  the  points  excepted  to  by  the  1st,  2d,  3d,  6th,  and  7th  of 
such  exceptions.'*  The  petition,  on  which  this  order  was  ob- 
tained, made  no  mention  of  the  fact  that  the  plaintiff  had  amended 
his  bill.  On  the  18th  January,  1849,  the  Master  was  attended 
upon  a  warrant  taken  out  under  this  order.  The  defendant's 
counsel  then  objected  to  the  regularity  of  the  plaintiffs'  proceed- 
ings, and  of  the  order  obtained,  contending  that  the  Master's 
attention  was  confined  by  the  order  to  the  original  bill  only,  which 
was  no  lodger  in  existence,  the  plaintiffs  having  amended  the 
same,  and  filed  a  new  engrossment.  The  Master  assented  to  this 
view  of  the  case,  and  further  intimated  his  opinion  that,  accord- 
ing to  the  wording  of  the  order  of  the  19th  December,  1848,  he 
had  no  power  to  look  into  the  amended  bill.  The  defendant's 
counsel  then  represented  to  the  Master,  that  the  defendant  in- 
tended to  move  to  dismiss  the  order  in  question  ;  and  upon  this, 
the  Master  postponed  proceeding  on  the  warrant,  in  order 
to  give  the  *  defendant  an  opportunity  of  applying  to  the  *  106 
Court  on  the  subject.  The  interrogatories  in  the  original 
bill,  in  respect  of  the  answers  to  which  the  exceptions  had  been 
allowed  by  the  Master,  were  all  again  set  forth  in  the  amended  bill, 
and  were  therein  numbered  13, 22,  38,  39,  52,  and  54  ;  but  the  de- 
fendant was  not  required,  by  the  note  at  the  foot  of  tlie  amended 
bill,  to  answer  any  of  the  said  interrogatories,  except  the  inter- 
rogatory No.  39,  being  the  interrogatory  on  which  the  fourth  ex- 
ception was  founded.  On  the  26th  January,  1849,  the  defendant 
moved,  before  the  Master  of  the  Rolls,  to  discharge  the  order  of 
the  19th  December,  1848,  for  irregularity.  His  Lordship,  how- 
ever, refused  the  application  with  costs,  considering  that  the  order 
obtained  was  regular,  being  the  only  order  which,  in  such  cases, 
could  be  made.  The  defendant,  therefore,  now  brought  the  case 
before  the  Lord  Chancellor,  moving  to  discharge  the  order  in  ques- 
tion for  irregularity,  and  if  his  Lordship  should  be  of  opinion  that 
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the  order  ought  not  to  be  discharged  for  irregularity,  then  that 
the  said  order  might,  under  the  circumstances  of  the  case,*  be  dis- 
charged, or  that  such  further  or  other  order  might  be  made,  as 
his  Lordship  should  think  meet. 

Mr.  */.  Parker  and  Mr.  Steere^  in  support  of  the  motion,  re- 
peated thQ  objection  taken  before  the  Master.  They  drew  the 
attention  of  the  Lord  Chancellor  to  the  circumstance  of  the  sup- 
pression in  the  petition,  under  which  the  order  of  course  of  the 
19th  December,  1848,  was  obtained,  of  the  material  fact,  that  the 
plaintiff  had  amended  his  bill.  They  argued  that  this  alone  was 
sufficient  to  render  the  order  invalid.  St.  Victor  v.  DeveretiZy  (a) 
Hokombe  v.  Antrobus.  (6) 

*107  *Mr.  Temple  and  Mr.  Gaselee^  for  the  plaintiff,  con- 
tended that  the  order  in  question  was  regular,  and  in  the 
form  usually  adopted  in  such  cases ;  that  the  Master  of  the  Bolls 
had  no  power  to  alter  the  form  of  the  order,  and  was  consequenUy 
right  in  dismissing  the  defendant's  application. 

The  Lord  Chancellor  obserred,  that  the  sole  question  was, 
what  were  the  proper  terms  of  referring  an  answer  under  the  cir- 
cumstances above  stated,  and  directed  the  motion  to  stand  over, 
that  the  registrars  might  state  what  was  the  general  form  adopted 
in  drawing  up  orders  for  that  purpose. 

March  14. 

The  Lord  Chancellor — after  mentioning  the  facts  of  the  case, 
and  the  difficulty  which  had  arisen  from  the  form  of  order  adopted 
—  stated  that  he  had  made  inquiry,  and  been  informed  that  the 
practice,  in  cases  like  the  present,  was  to  refer  it  to  the  Master 
*'  to  look  into  the  plaintiff's  bill,  the  defendant's  answer,  and  the 
plaintiff's  exceptions,  and  certify,"  <&c.  His  Lordship  observed 
that  this  was  precisely  the  way  to  enable  the  Master  to  come  to  a 
right  conclusion  whether  or  not  the  exceptions  originally  taken 
were,  under  the  circumstances  of  the  bill  being  amended,  neces- 
sary or  not ;  that  the  practice  so  stated  was  better  than  that  which 
it  appeared  was  in  use  at  the  Bolls  ;  and  that  such  an  order  was 
the  right  order  to  be  made  in  the  present  instance.    His  Lordship 

(a)  6  Beav.  5S4.  (&j  S  Beav.  405. 
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added,  ^^  I  think  this  is  not  a  case  for  costs  on  either  side :  the 
order  sought  to  be  discharged  was  made  according  to  established 
practice ;  but  I  do  not  think  the  practice  should  be  so.  I  there- 
fore vary  the  order,  and  render  it  applicable  to  the  mode  in  which 
this  case  ought  to  have  been  dealt  with;  but  I  cannot 
*  give  costs  to  either  party  on  a  question,  arising  out  of  a  *  108 
discrepancy  of  practice,  as  to  the  form  of  the  order." 

The  following  certificate  as  to  the  practice  was  drawn  up  by  the 
registrars  for  the  information  of  the  Lord  Chancellor. 

CERTIFICATE. 

The  form  of  order  adopted  by  the  registrars  prior  to  the  orders 
of  1828,  referring  answer  where  bill  has  been  amended,  and  de- 
fendant directed  to  answer  amendments  and  exceptions  at  the  same 
time,  Ac,  Ac.  (^according'  to  the  facts  of  the  case^. 

Forasmuch  as  the  Court  was  this  day  informed,  Ac,  that  the 
plaintiff  having  taken  exceptions  to  defendant's  answer,  the  defend- 
ant submitted  to*put  in  a  further  answer  (or  the  said  answer  was 
reported  insufficient),  that  the  plaintiff  obtained  an  order  for 
liberty  to  amend  his  bill,  and  that  defendant  should  answer  the 
amendments  and  exceptions  together ;  that  the  defendant  put  in 
a  further  answer  to  the  exceptions,  and  an  answer  to  the  amend- 
ments (that  is,  he  answered  the  amendments  and  exceptions  at 
the  same  time)  ;  that  the  answer  was  again  reported  insufficient, 
since  which  the  defendant  has  put  in  a  further  answer,  which  the 
plaintiff  is  advised  is  also  insufficient.  (Since  1828,  we  add,  upon 
the  exceptions  Nos.  1,  2,  Ac,  taken  by  the  plaintiff  to  the  said 
answer.  See  7  of  the  Greneral  Orders  of  1828.)  It  is  thereupon 
ordered,  that  it  be  referred  to  the  Master  to  look  into  the  plaintiff's 
bill,  the  defendant's  answer,  and  the  plaintiff's  exceptions,  and 
certify  whether  the  defendant's  answer  is  sufficient  or  not. 
(Since  1828,  we  add,  upon  the  exceptions  Nos.  1,  *  2,  Ac,  *  109 
taken  by  the  plaintiff  to  the  said  answer.  See  7  of  the 
General  Orders  of  1828.) 

E.  D.  CoLViLLB.  Henbt  Husset. 

J.  CoLLis.  E.  D.  CoLViLLB,  Junr. 


R.  0.  Walker.  P.  R.  Bbdwell. 

Henby  E.  Bicenell.  Cecil  Monbo. 
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Mr.  Davis  (registrar  from  the  Exchequer)  has  not  signed  this 
paper,  because,  in  the  Exchequer,  these  points  were  not  referred  to 
the  Master,  but  argued  in  Court,  at  which  times  the  whole  of  the 
pleadings  were  always  produced. 


RIDGWAY  V.  GRAY.' 

1849.    January  31.    March  24. 

Purchaser  not  entitled  to  compensation,  where  the  misdescription  consisted  in 
stating,  that  the  premises  sold  were  in  the  joint  occupation  of  A.  and  B.  as 
lessees,  the  fact  being  that  the  premises  had  been  demised  to  C,  and  by  C. 
assigned  to  A.,  who  was,  together  with  B.,  in  the  occupa^on  of  them  at  the 
time  of  sale."  The  purchaser  could  not,  in  this  case,  be  compelled  to  accept 
an  indemnity. 

Under  the  decree  in  this  suit,  a  messuage  and  premises  situate 
in  the  city  of  London,  were  sold  by  auction.  The  property  was 
described,  in  the  particulars  of  sale,  as  being  in  the  joint  occupsr 
tion  of  Messrs.  Booth  as  lessees ;  and  the  conditions  of  sale  con- 
tained the  usual  clause  as  to  compensation,  in  respect  of  any 
misdescription.  On  examination  of  the  title  the  purchaser  dis- 
covered, that  though  the  premises  in  question  were  in  the  joint 
occupation  of  the  Messrs.  Booth,  those  persons  were  not  the  joint 
lessees  thereof,  the  lease  having  been  made  to  one  Toss  will,  and 
by  him  assigned  to  one  only  of  the  Messrs.  Booth.  In  conse- 
quence of  this  misdescription,  the  purchaser  refused  to  complete 

his  contract. 
*  110  *  On  a  motion  by  the  plaintiff,  before  the  Vice-Chancellor 
of  England,  on  the  31st  July,  1847,  for  the  purchaser  to  pay 
his  purchase-money  into  Court,  it  was  referred  to  the  Master  to 
inquire  and  state  whether  the  purchaser  was  entitled  to  any,  and 
what  compensation,  on  the  ground  of  misdescription.  The  defend- 
ant Gray,  the  executor,  who  was  also  a  residuary  legatee,  was  not 
served  with  notice  of  this  motion ;  but  he  attended  the  prosecution 
of  the  inquiry  in  the  Master's  office.  The  Master  having  made 
his  report,  finding  that  the  purchaser  was  entitled  to  compensation 

»  S.  C,  1  H.  &  T.  195. 

>  See  Dart  V.  &  P.  64,  65;  Sugden  Y.  &  P.  (£ng.  ed.  1S51)  218. 
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in  a  sum  equal  to  two  years'  rent,  the  defendant  Gray  excepted  to 
the  report,  on  the  grounds  that  the  purchaser  was  not  entitled  to 
any  compensation  at  all  in  such  a  case,  or  that  the  compensation, 
if  any  ought  to  be  allowed,  was  excessire.  *  The  exception  being 
disallowed  by  the  Vice-Chancellor  in  November,  1848,  a  petition  of 
appeal  against  the  order  directing  the  reference,  and  also  against 
the  order  disallowing  the  exception,  was  presented  by  the  defendant 
Qray  to  the  Lord  Chancellor^ 

Mr.  RoU  and  Mr,  H.  Prendergast,  for  the  defendant  Gray.  This 
is  clearly  not  a  case  for  compensation,  which  always  proceeds  on  the 
principle,  that  there  are  some  data  to  go  upon:  here  it  is  tantar 
mount  to  the  imposition  of  an  arbitrary  fine,  the  misdescription  in 
question  not  being  a  subject  capable  of  calculation  or  pecuniary 
estimation.  The  case  is  at  most  only  one  for  indemnity ;  MiUigan 
V.  Cooke^  (a)  Morris  v,  Preston,  (6)  Bumell  v.  Brown,  (c) 
Sugden  V.  &  P.  p.  347,'  ed.  11.  The  defendant  Gray  ought  to 
have  been  served  with  notice  of  the  motion  before  the 
Vice-Chancellor,  as  it  *  was  improper  to  apply  the  fund  in  *  111 
Court  to  the  payment  of  compensation  in  his  absence. 

Mr.  Bacon  and  Mr.  Ohandless,  for  the  purchaser,  declined  to 
accept  any  indemnity,  and  submitted  that  he  must  be  entitled, 
either  to  compensation,  or  to  be  discharged  from  his  bargain  with 
costs  ;  Balmafmo  v.  Lumley.  (d) 

Mr.  James  Parker  appeared  for  the  plaintiff,  who  was  served 
with  the  petition,  but  took  no  part  in  the  argument. 

The  Lord  Chancellor  —  after  observing  that  the  case  was  not 
one  for  compensation,  and  that  the  Court  would  not  compel  a 
purchaser  to  take  an  indemnity  —  held,  that  the  order  of  the 
Court  below  was  erroneous,  in  having  directed  a  reference  as  to 
compensation  in  the  absence  of  a  party  interested,  and  who  now 
objected.  The  order,  therefore,  of  the  Yice-Chancellor  directing 
the  reference,  was  discharged,  with  liberty  to  any  of  the  parties  to 
make  such  application  to  his  Honor,  as  they  might  be  advised,  (e) 

(a)  16  Vea.  1.  (c)  IJ.  &  W.  168. 

(6)  7  Vea.  647.  {d)  1  V  &  B.  224. 

(e)  As  the  whole  matter  wis  before  the  Lord  Chancellor,  the  partiei  requested 
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♦  112  ♦  BEAEDMER  v.  THE   LONDON  AND   NORTH-WESTERN 

RAH-WAY  COMPANY  AND  OTHERS.' 

1849.    February  17,  21,24. 

Hdd^  following  the  decbion  of  the  House  of  Lords  in  the  North  British  Railwaj' 
Company  v.  Tod,  12  CL  &  Fin.  722,  that  the  plans  and  sections  of  an  intended 
railway  company,  deposited  in  pursuance  of  the  standing  orders  of  the  housei 
of  Parliament,  cannot  be  referred  to  for  the  puipose  of  construing  the  special 
act,  except  so  far  as  they  may  have  been  incorporated  within  its  provisions. 

Where,  in  consequence  of  a  company  raising  the  level  of  their  railway  within  the 
limits  of  vertical  deviation,  it  became  necessary  to  raise  the  height  of  a  bridge 
over  which  a  road  was  to  be  carried,  hM  that  there  was  no  restriction  as  to 
the  powers  of  the  company  to  alter  the  leveb  of  the  approaches  to  the  bridge, 
provided  the  land  to  be  affected  was  included  in  the  plans  and  sections  de- 
posited, or  mentioned  in  the  books  of  reference,  and  that  full  satisfaction  was 
made  to  all  parties  interested  for  the  damage  sustained. 

The  14th  section  of  the  Railway  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20) 
is  to  be  construed  as  referable  to  the  line  of  railway  alone,  whereas,  the  16th 
section  comprehends  all  collateral  works,  therein  called  accommodation  works, 
which  may  become  necessary  in  consequence  of  the  formation  of  the  railway 
itself. 

The  plaintiff,  in  this  case,  was  the  lessee  of  certain  premises, 
sitaate  partly  in  Hill  Street  and  partly  in  Navigation  Street,  Bir- 
mingham. The  London  and  North-Western  Railway  Company 
obtained  an  Act  of  Parliament  for  carrying  their  railway  through 
both  these  streets,  which  cross  each  other  nearly  at  right  angles. 
In  the  construction  of  their  works  it  became  necessary  for  the 
company  to  erect  two  bridges,  for  the  purpose  of  connecting  the 
seyeral  portions  of  the  streets  intersected  by  the  railway.  Both 
streets  were  included  in  the  company's  plans  and  books  of  refeiv 
ence ;  but,  at  the  time  when  the  plans  were  deposited,  it  was  not 
contemplated,  and  it  therefore  did  not  appear  upon  them,  that, 
for  the  purposes  of  the  approach  to  the  bridges,  any  change  in  the 
surface  level  of  Hill  Street  would  be  requisite ;  and  the  only  alter- 
ation in  the  level  of  Navigation  Street,  delineated  in  the  plans 
and  sections,  was  caused  by  an  elevation,  sufficient  to  *  carry  *  118 
that  street  over  the  line  of  the  railway  at  an  ascent  of  one 

his  Lordship  to  make  an  order  upon  the  original  motion  of  the  3 1st  July,  1847 ; 
but  his  Lordship,  although  expressing  the  opinion  above  stated,  said  that  the 
case  must  go  back  to  the  Vice-Chancellor. 

>  S.  C,  1  H.  &  T.  161 ;  18  Jur.  327 ;  18  L.  J.  Ch.  432. 
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foot  in  fortj,  which  would  not  bring  the  commencement  of  the 
incline  or  embankments  nearer  to  the  plaintiff's  premises  than 
thirty-six  feet.  Shortly,  however,  after  the  special  Act  was  ob- 
tained, it  was  deemed  expedient  to  raise  the  level  of  th6  railway  at 
the  point  where  it  intersected  Navigation  Street,  such  vertical 
deviation  being  within  the  limits  allowed  by  the  general  Act  (8  & 
9  Vict.  c.  20,  §  11).  In  consequence  of  this,  the  bridge  in  Nav- 
igation Street  was  so  elevated  as  to  involve  the  necessity  of  rais- 
ing the  approach  to  it  from  the  plaintiff's  side,  and  of  carrying  it 
past  his  premises,  by  an  embankment  of  five  feet  high  ;  and  a 
similar  embankment  had  to  be  constructed  in  Hill  Street,  at  the 
point  of  its  intersection  with  Navigation  Street,  in  order  to  afford 
a  communication  between  the  two  streets.  The  company  having 
commenced  their  works,  and  made  considerable  way  with  the 
embankments,  and  the  access  of  light  and  air  to  the  plaintiff's 
premises  being  thereby  obstructed,  he  filed  his  bill  to  restrain  the 
company  from  continuing  their  works,  and  from  altering  the  levels 
of  the  two  streets  to  any  other  extent,  or  in  any  other  manner, 
than  was  shown  upon  the  plans  and  sections  deposited.  The 
Yice-Chancellor  of  England  having  granted  the  injunction  in  the 
terms  prayed  by  the  plaintiff,  the  defendants,  the  company,  now 
moved,  by  way  of  appeal,  to  discharge  ti\at  order. 

Mr.  Bethell  and  Mr.  Speed,  in  support  of  the  appeal  motion, 
relied  upon  the  cases  of  The  Feoffees  of  HerioVs  Hospital  v.  GHb' 
son,  (a)  and    The    North  British   Sailway    Company  v. 
Ibd,  (6)  and  submitted  that  the  company  *  had  only  exer-    *  114 
cised  the  powers  conferred  upon  them  by  the  16th  section  of 
the  Railway  Glauses  Consolidation  Act. 

Mr.  Stuart  and  Mr.  Oraig^  contra,  contended  that  the  bridge 
and  its  approaches  were ''  engineering  works,"  within  the  terms 
of  the  14th  section,  and  that  the  limits  of  deviation,  prescribed  by 
that  section,  had  been  exceeded  in  the  present  instance ;  that  The 
North  British  Bailtoay  Company  v.  Tod  was  distinguishable, 
because  in  that  case  there  was  a  lateral  deviation  within  the  com- 
pany's powers,  and,  the  datum  line  being  altered,  the  surface 

• 

(a)  2  Dow,  301.  (6)  12  Gt.  &  Fin.  722. 
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level  happened  also  to  be  changed  ;  but  that  in  the  present  case 
there  was  no  lateral  deviation  of  the  line  of  railway. 

Mr.  Bethell^  in  reply. 

The  Lord  Chancellor  observed  that  there  was  no  inconsist- 
ency between  the  14th  and  16th  sections  of  the  Railway  Glauses 
Consolidation  Act  (8  &  9  Vict.  c.  20)  ;  that  the  term  "  other  en- 
gineering works  "  in  the  former  section  could  not  be  interpreted 
as  including  the  alterations  which  the  defendants  had  made  in 
the  approaches  to  the  bridge,  and  which  were  clearly  within  the 
powers  conferred' on  them  by  the  16th  section.  His  Lordship 
added,  that  in  fact  there  was  no  distinction  between  this  case  and 
the  two  previous  decisions  of  The  Feoffees  of  Heriofs  Hospital  v. 
Gribson  (a)  and  Uie  Notth  British  Railway  Company  v.  Zbd,  (b) 
the  latter  of  which  expressly  decided  that  the  plans  and  sections 

deposited  with  the  clerk  of  the  peace  are  not  to  be  referred 
*  116  to  for  the  purpose  of  construing  the  special  *  Act,  except 

so  far  as  they  may  have  been  incorporated  within  its  provi- 
sions, and  that  they  are  only  binding  to  the  extent  of  the  datum 
line,  and  the  line  of  railway  measured  with  reference  to  that 
datum  line  ;  but  that  thejc  are  not  to  be  referred  to  for  the  pur- 
pose of  surface  levels,  or  in  the  construction  of  any  collateral  or 
accommodation  works  which  may  be  requisite  during  the  formsr 
tion  of  the  railway,  and  which  are  within  the  powers  conferred  by 
the  16th  section  of  the  8  &  9  Vict.  c.  20.^  His  Lordship  therefore 
dissolved  the  injunction,  the  company  undertaking  to  make  com- 
pensation to  the  plaintiff  for  any  damage  he  might  have  sustained. 

(a)  2  Dow,  301.  (6)  12  CL  &  Fin.  722. 

'  See  Boston  &  Prov.  R.R.  Corp.  v.  Midland  R.R.  Co.,  1  Gray,  340 ;  Com- 
monwealth 0.  Fitchburg  R.R.,  8  Cush.  240;  Regina  v.  Wycombe  Railway  Co., 
L.  R.  2  Q.  B.  310;  Attorney-General  v.  Great  Northern  Railway  Co.,  4  De  G. 
&  S.  75 ;  Armistead  o.  North  Staffordshire  Railway  Co.,  16  Q.  B.  526 ;  15  Jur. 
944;  20  L.  J.  Q.  B.  249;  Payne  v.  Bristol  and  Exeter  Railway  Co.,  6  M.  A 
W.  829. 
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•  IN  THE  MATTER  OF  D.  O.  DYCE  SOMBRE,  A  LUNATIC."   •  116 
1849.    February,  24,  28.  March  2,  8,  7,  9,  10.    April  20. 

In  the  case  of  infants,  it  is  the  habit  of  the  Court  very  much  to  disregard  form 
in  order  better  to  protect  their  interests,  and  in  some  respects  lunatics  are 
entitled  to  a  similar  privilege.  This  indulgence,  however,  is  not  to  be  granted 
to  the  same  extent  to  a  lunatic  applying  for  a  supersedeas,  for  he  cannot  at 
the  same  time  assert  his  soundness  of  mind  and  claim  the  benefit  of  any  relaxa- 
tion of  practice  conceded  to  those  of  unsound  mind. 

Observations  by  the  Lord  Chancellor  upon  the  irregularity  and  impropriety  of 
private  communications  to  a  judge  upon  a  matter  publicly  before  him,  such 
communications  being  a  high  contempt  of  Court. 

Semble,  that,  for  the  purpose  of  discouraging  improper  applications  for  a  super^ 
sedeas,  the  Lord  Chancellor  will  not  adjudicate  upon  a  case  in  favor  of  the 
petitioner,  where  it  clearly  appears  that  improper  means  have  been  used  in 
getting  up  the  petition. 

Although  the  Great  Seal  may  withhold  a  commission,  if  not  required  for  the 
protection  of  person  or  property,  where  the  circumstances  of  the  case  create 
great  difficulty  in  ascertaining  whether  there  exists  unsoundness  of  mind  of  a 
character  to  subject  the  party  to  the  operation  of  a  commission,  yet  very 
different  considerations  will  regulate  the  discretion  of  the  Court  in  deciding 
upon  an  {application  for  superseding  a  commission  which  has  once  regularly 
issued. 

The  existence  of  a  delusion  is  the  symptom  or  result  of  a  diseased  mind,  and 
therefore  so  long  as  it  continues,  whether  exhibiting  itself  more  or  less  dis- 
tinctly, there  must  still  be  unsoundness.* 

The  most  satisfactory  proof  of  recovery  from  an  unsound  state  of  mind  is  the 
conviction  of  the  non-reality  of  the  delusions  which  arose  from  the  disease. 

Semble.  A  commission  will  not  be  superseded  when  any  declared  illusion  con- 
tinues to  exist. 

A  petition  for  supersedeas  having  failed,  the  Court,  under  the  circumstances,  re- 
fused to  make  any  order  as  to  costs,  but  directed  the  matter  on  this  point  to 
stand  over,  by  way  of  affording  a  security  against  the  repetition  of  the  appli- 
cation except  on  proper  grounds. 

Where  a  petition  for  a  supersedeas  was  presented  in  the  name  of  a  lunatic  and 
was  dismissed,  ihe  Court  refused  to  make  any  order  as  to  costs,  although  it 
was  apparent  that  the  petition  originated  with  third  parties,  the  Court  con- 
sidering that  it  had  no  power  to  make  those  parties  pay  the  costs. 

'  S.  C,  1  H.  &  T.  286. 

'  See  1  Jarman  Wills  (Sd  Eng.  ed.),  31-33,  (4th  Am.  ed.)  58 ;  Common- 
wealth V.  Rogers,  7  Met.  500 ;  Regina  v.  Higginson,  1  Car.  &  K.  129,  180  note ; 
Macnaghten's  Case,  10  CI.  &  Fin.  200 ;  Regina  v,  'Burton,  3  F.  &  F.  772 ; 
Nichols  r.  Binns,  1  Sw.  &  Tr.  239 ;  Waring  v.  Waring,  6  Moo.  P.  C.  C.  341 ;  12 
Jur.  947 ;  Creagh  r.  BlooS,  2  J.  &  Lat.  509 ;  Dyce  Sombre  v,  Troup,  1  Deane, 
22;  Dew  v.  CUrk,  3  Addams,  79;  Shelford  Lunacy,  293;  Gass  v,  Gass,  3 
Humph.  278 ;  Taylor  Med.  Jur.  656. 
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This  was  a  petition  presented  by  Mr.  David  Ochterlony  Dyce 
Sombre  on  the  29th  January,  1849,  to  supersede  the  commis- 
sion under  which  he  had  been  found  lunatic  in  the  year  1843. 
It  prayed  also,  that  in  case  the  Lord  Chancellor  should  not  think 
fit  .at  once  to  supersede  the  commission,  then  that  the  petition, 
so  far  as  it  prayed  the  supersedeaSy  might  stand  over,  and  the 

petitioner  have  liberty  to  reside  in  London,  or  elsewhere  in 
^  117    England,  freed  from  any  danger  of  *  interference  with  the 

liberty  of  his  person  by  the  coiAmittees ;  that  the  commit- 
tees might  be  discharged  or  their  powers  suspended,  and,  if  neces- 
sary, that  new  committees  might  be  appointed  in  their  stead ;  that 
the  petitioner  might  have  liberty  to  attend  on  all  inquiries,  and  on 
the  taking  of  all  accounts  before  the  Master  concerning  the  man- 
agement, care,  and  application  of  his  estate  and  effects  ;  and  that 
the  committee  of  the  estate  might  be  ordered  to  furnish  him  with 
the  accounts,  and  all  necessary  information,  the  petitioner  being 
wiUing  to  submit,  during  the  existence  of  the  commission,  at  all 
reasonable  times,  to  the  examination  of  his  Lordship  and  of  such 
physicians  as  his  Lordship  should  approve.  The  following  concise 
narrative  of  some  of  the  proceedings  referred  to  in  the  petition 
may  be  useful  for  understanding  the  matters  observed  upon  in  the 
Lord  Chancellor's  judgment. 

In  1843,  Mr.  D.  0.  Dyce  Sombre  was  found  lunatic  as  from 
the  24th  October,  1842,  and  his  wife  Mrs.  Dyce  Sombre  and 
another  party  were,  by  an  order  dated  the  8th  February,  1844, 
appointed  committees  of  his  person.  Between  1843  and  the  time 
of  the  presenting  of  the  present  petition,  four  several  applications 
had  been  made  to  the  Lord  Chancellor,  all  having  for  their  object 
to  obtain  a  supersedeas  of  the  commission  (the  second  of  these 
petitions  being  presented  in  January,  1846,  and  the  third  in  July, 
1847).  In  consequence  of  these  petitions,  the  lunatic  had  been 
subjected  to  various  examinations,  but  the  result  of  these  exam- 
inations was  uniformly  unfavourable  to  the  case  of  recovery  sought 
to  be .  established.  The  last  examination  took  place  in  conse- 
quence of  the  fourth  petition,  presented  on  the  17th  June,  1848, 
and  the  report  of  the  physicians,  dated  the  18th  November,  1848, 

was  to  the  effect  that  Mr.  D.  0.  Dyce  Sombre  was  quite 
•  118    unfit  to  be  trusted  with  the  *  management  of  his  affairs. 

It  should  here  be  mentioned  that  the  lunatic  had,  at  a  very 
early  stage  in  the  proceedings  under  the  lunacy^  withdrawn  him- 
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self  from  the  jurisdiction  of  the  Court,  and  taken  up  his  residence 
abroad.  He,  however,  came  over  from  tinie  to  time  to  this  coun- 
try under  orders  from  the  Lord  Chancellor,  protecting  him  from 
any  interference  on  the  part  of  the  committees,  and  for  the  pur- 
pose of  being  examined  as  above  mentioned.  The  Lord  Chancellor 
also,  by  an  order,  dated  the  8th  September,  1847,  had  directed  the 
surplus  income  of  the  lunatic's  property  to  be  paid  to  him  quarterly, 
after  deducting  an  annuity  of  4000/.  to  Mrs.  Dyce  Sombre.  Li 
consequence  of  the  unfavourable  report  of  the  physicians,  the  peti- 
tion presented  in  June,  1848,  was,  on  the  22d  December,  1848, 
dismissed.  The  lunatic  subsequently  submitted  himself  to  the 
examination  of  Dr.  Paris,  Dr.  Mayo,  Dr.  Morison,  Dr.  Copland,  Dr. 
Ferguson,  and  Dr.  Costello ;  and  these  gentlemen,  after  repeated 
interviews  with  the  lunatic,  and  consultations  with  each  other, 
having  also  had  before  them  the  former  reports,  including  the  last 
report,  and  the  evidence  on  which  that  report  was  founded,  gave 
an  opinion  to  the  effect,  that  Mr.  D.  0.  Dyce  Sombre  was  labouring 
under  no  unsoundness  of  mind ;  that  the  present  commission 
ought  to  be  immediately  superseded,  and  that  the  pressure  and 
annoyance  to  which  he  was  subjected  by  Teason  of  the  said  com- 
mission might ''  ultimately  lead,  if  persisted  in,  to  mental  aberra- 
tion and  bodily  infirmity."  The  various  delusions,  under  which 
the  lunatic  laboured,  and  the  other  circumstances  to  which  refer- 
ence is  made  by  the  Lord  Chancellor,  will  be  found  either  suffi- 
ciently explained  by  his  Lordship,  or  are  so  little  material  to  the 
elucidation  of  the  principles,  for  the  sake  of  which  the  case  is  now 
reported,  that  it  does  not  appear  either  necessary  or  proper  to  enter 
into  any  detailed  narrative  respecting  them. 

*  Mr.  BoUy  Mr.  Roundell  Palmer j  and  Mr.  Shadwellj  sup-  *  119 
ported  the  petition. 

Mr.  Bethelly  Mr.  Calvert j  and  Mr.  Q-.  M.  (Hfa/rd^  for  the  com- 
mittees of  the  person. 

Mr.  James  Parker  and  Mr.  E.  F.  Moore,  for  the  next  of  kin. 

Mr.  Llopd  and  Mr.  F.  P.  Morris,  for  the  committee  of  the 
estate. 
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Aprfl  20. 

The  Lord  Chancellor. — The  circumstances  in  which  this  case 
comes  before  me,  might  have  raised  much  of  difficulty  as  to  the 
course  I  ought  to  pursue.  I  owe  a  most  important  duty  towards 
the  party  in  whose  name  the  petition  is  presented ;  but  I  also  owe 
a  duty  towards  the  Court  over  which  I  preside,  in  which  all  those, 
who  are  under  the  necessity  of  resorting  to  it,  are  interested. 
In  the  case  of  infants,  it  is  the  habit  of  the  Court  very  much  to 
disregard  form  when  necessary  in  order  better  to  protect  their 
interests,  and  in  some  respects  lunatics  may  be  supposed  to  be 
entitled  to  a  similar  privilege;  but  a  party  who  applies  for  a 
supersedeas  of  a  commission  can  hardly  be  considered  as  entitled 
to  such  indulgence.  He  comes  here  asserting  that  he  is  of  sound 
•mind,  and  cannot  at  the  same  time  claim  the  benefit  of  any  relaxa- 
tion of  practice  conceded  to  those  who  are  of  unsound  mind.  This 
distinction  ought  not  to  be  carried  too  far ;  but  the  history  of  this 
petition  will,  I  think,  demonstrate  that  it  would  be  most  injurious 
to  the  interest  of  the  class  of  unfortunate  persons  who  are  under 
the  protection  of  this  Court,  to  disregard  it  altogether.  This 
is  the  fifth  petition  for  a  supersedeas  which  has  been  pre- 
*  120  sented  since  the  commission  in  1848,  under  which  the  *  peti- 
tioner was  proved  to  be  of  unsound  mind.  The  fourth 
petition  was  presented  in  June,  1848,  and  was  supported  by  an 
affidavit,  amongst  others,  of  three  physicians  at  Paris,  by  which 
they  certified,  that  they  had  examined  the  state  of  Mr.  Dyce  Som- 
bre's  mind,  and  that  they  considered  him  fally  competent  to  the 
management  of  himself  and  his  property;  there  were  also  affidsr 
vits  of  many  persons  of  station  both  French  and  English,  who 
spoke  to  the  general  propriety  of  his  conduct  at  Paris,  and  stated 
that  they  believed  him  to  be  in  the  full  enjoyment  of  his  intellect- 
ual faculties.  The  petition  so  supported,  prayed  that  the  com* 
mission  might  be  superseded,  and  in  order  thereto  that  he  might 
be  examined,  if  I  should  think  it  necessary,  by  such  physicians 
as  I  might  appoint,  touching  the  state  of  his  mind.  The  course 
of  my  duty  was  very  clear ;  and,  by  my  order  of  the  9th  of  Au- 
gust, 1848, 1  directed  that  the  petitioner  should  attend  in  London 
and  be  examined  by  Drs.  Bright  and  Southey,  who  had  examined 
him  before,  and  who  are  the  physicians  usually  consulted  by  the 
Great  Seal  upon  such  occasions,  and  also  by  Sir  James  Clark, 
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who  was  named  by  the  committees  of  the  person,  and  by  Mr. 
Mostyn,  who  was  named  by  the  petitioner  himself,  both  which 
gentlemen  had  before  had  opportunities  of  becoming  acquainted 
with  the  character  of  his  malady,  and  particularly  qualified  there- 
from to  form  a  correct  opinion  as  to  whether  it  had  ceased,  or  con- 
tinued in  any  degree.    All  the  evidence  which  had  been  up  to 
that  time  adduced  was,  as  a  matter  of  course,  laid  before  these 
four  gentlemen ;  but  no  application  »was  made  for  any  special 
directions  as  to  the  manner  in  which  the  exai&ination.  was  to  be 
conducted,  or  as  to  laying  any  new  evidence  before  them,  or  sup- 
plying any  supposed  omissions  by  other  affidavits.    The  conclusion 
of  the  report  made  to  me  by  these  four  gentlemen,  signed  by  them 
all,  and  dated  the  18th  November,  1848,  was,  that  they  re- 
gretted to  find  that  no  improvement  *  appeared  to  have  *  121 
taken  place  since  Mr.  Dyce  Sombre  was  last  in  England ; 
that,  on  the  contrary,  Drs.  Bright  and  Southey  thought  that  he 
was  more  obviously  unsound  in  mind  than  when  they  last  exam- 
ined him,  and  that  the  undersigned  were  all  of  opinion  that  he 
was  quite  unfit  to  be  trusted  with  the  management  of  his  own 
affidrs.     Short-hand  writers'  notes  of  what  passed  at  the  examiner 
tions  were  taken,  and  are  referred  to  in  the  report;  and,  the 
petition  coming  on  again  upon  the  report  on  the  22d  December, 
1848,  the  counsel  for  the  petitioner  stated  that  he  could  not,  upon 
that  report,  ask  for  a  supersedeas^  and  therefore  the  application 
for  that  purpose  was  refused,  though  no  order,  as  it  appears,  was 
drawn  up ;  and  upon  a  question  being  raised  as  to  costs,  the  re- 
spondents contending  that  a  dismissal  with  costs  was  necessary  to 
protect  them  against  repetitions  of  similar  attempts,  I  declined 
making  any  order  at  that  time  as  to  costs,  directing  the  petition 
to  stand  over  as  to  costs,  thinking  that  the  pendency  of  the  que9- 
tion  as  to  costs  would  afford  some  security  against  any  unneces- 
sary, and  therefore  improp^,  repetition  of  such  application  without 
a  sufficient  case  to  support  it.    Nothing  was  then  said  or  attempted 
by  way  of  disputing  the  correctness  of  the  report  so  made;  no 
proposition  for  adducing  additional  evidence,  or  any  further  in- 
vestigation or  inquiry ;  and  it  appeared  that  the  matter  was  set 
at  rest  for  the  present,  unless  some  new  circumstances  should  vary 
the  case  made  on  behalf  of  the  petitioner.    Not  long  after  this  I 
received  two  communications,  of  a  character  unexampled  I  hope 
in  the  history  of  this  Court :  the  first  dated  the  24th  Decemberi 
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1848,  two  days  after  Mr.  Dyce  Sombre's  petition  for  a  stq^ersedeas 

'had  been  refused  with  the  concurrence  of  his  counsel,  signed  by 
Dr.  Paris,  Dr.  Mayo,  Dr.  Morison,  Dr.  Copland,  and  Dr.  Costello. 
The  other  was  dated  the  18th  January,  1849,  and  signed  by  Lords 

and  four  other  gentlemen,  and  to  which  was  added  a 

♦  122  *  note  signed  by  Sir  C.  T.  This  latter  document  appears 
"to  have  been  intended  principally  to  introduce  the  former; 
there  are,  however,  parts  of  it  upon  which  I  shall  presently  make 
some  observations.  The  whole  of  this  proceeding  was  most 
irregular   and    improper.      Every    private   communication   to   a 

•Judge,  for  the  purpose  of  influencing  his  decision  upon  a  matter 
publicly  before  him,  always  is,  and  ought  to  be,  reprobated  ;  it  is 
a  course  calculated,  if  tolerated,  to  divert  the  course  of  justice, 
and  is  considered,  and  ought,  more  frequently  than  it  is,  to  be 
treated  as,  what  it  really  is,  a  high  contempt  of  Court.  It  is  too 
often  excused  on  account  of  the  station  in  life  of  the  parties,  and 
their  supposed  ignorance  of  what  is  due  to  a  Court  of  Justice.  No 
such  excuse  can  be  made  in  the  present  instance.  K  this  was 
not  intended  as  a  pjivate  communication,  why  was  it  made  in  that 
form?  Why  was  it  not  brought  before  the  Court  in  the  usual 
manner  through  the  solicitor  and  counsel  of  the  party,  who  alone 
can  be  recognized  as  representing  him  ?    1  have  received  from  two 

•of  the  subscribers  to  that  letter.  Lords and  — —  assurances 

that  nothing  disrespectful  to  myself  was  intended  by  that  com- 
munication. I  never  considered  it  in  that  light ;  but  as  Judge  of 
the  Court  against  which  the  contempt  has  been  committed,  I  am 
bound  to  express  my  high  reprobation  of  tlie  course  pursued.  .  .  . 

'  Having  said  so  much  upon  the  subject  of  this  communication 
as  a  contempt  of  Court,  I  have  to  consider  how  it  ought  to 
influence  my  conduct  upon  the  matter  of  the  fifth  petition  for  a 
gvpersedeaSj  which  has  since  been  presented.    I  do  not  find  any 

'statement  as  to  the  time  at  which  Mr.  Dyce   Sombre  left  this 

'country  after  his  examination  in  November,  1848;  but,  as  by  my 
order  his  protection  was  to  continue  until  the  report  of  the  physi- 
cians was  made,  and  as  that  report  is  dated  the   18th 
•128    November,  1848, 1  must  assume  that  he  left  this  *  country 
soon  after  that  time,  and  I  cannot  suppose  him  to  have 

*been  in  this  country  after  the  22d  December,  when  my  order  dis- 
missing the  former  petition  was  made.     This  is  of  some  impor- 

.tance  in  the  consideration  of  how  far  I  am   to  consider  the 
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petition  presented  on  the  29th  January  as  the  act  of  Mr.  Dyce 
Sombre,  whose  former  petition  for  the  same  purpose  was,  with  his 
own  concurrence,  expressed  through  his  counsel,  dismissed  oh  the 
22d  December.  Upon  this  subject  most  important  evidence  is 
contained  in  a  letter  from  Mr.  Dyce  Sombre  to  myself,  dated  Paris, 
the  12th  January,  1849,  and  its  several  enclosures,  one  of  which, 
No.  3,  is  a  letter  purporting  to  be  signed  by  A.  S.  M.,  called  in 
other  places  Dr.  M.,  and  addressed  to  Colonel  Dyce  Sombre,  which 
recites  an  agreement  between  him  and  Mr.  Dyce  Sombre  (a  lunatic 
under  a  commission),  under  which  Mr.  Dyce  Sombre  is  repre- 
sented as  agreeing  to  pay  this  Dr.  M.  10,000/.,  in  case  the 
commission  of  lunacy  should  be  superseded  through  his  instru- 
mentality and  exertions,  or  that  Mr.  Dyce  Sombre  should  be 
placed  in  the  imcontrolled  possession  of  his  property,  and  the 
proceedings  annulled  within  or  about  the  81st  December,  1845, 
and  which  paper  also  stated,  pursuant  to  this  letter,  a  contract 
bearing  date  July,  1845,  and  a  power  of  attorney  bearing  date  the 
25th  August,  1845,  whereby  Colonel  Dyce  Sombre  appointed  Dr. 
M.  his  agent,  and  gave  him  full  power  and  authority  to  act  on  his 
behalf.  This  agreement  appears  to  have  remained  in  force  until 
April,  1848  ;  the  petition,  therefore,  in  January,  1846,  and  that  in 
July,  1847,  must  be  referred  to  this  agreement.  But  both  having 
failed,  it  is  obvious,  that,  according  to  the  very  terms,  all  title  to 
the  10,000/.,  or  any  part  of  it,  had  also  failed.  But  by  the  same 
enclosure  I  find  another  paper  purporting  to  be  signed  A.  S.  M., 
which  is  as  follows:  ''In  consequence  of  Colonel  Dyce  Sombre 
having,  in  April,  1848,  put  an  end  to  the  agreement  of 
July,  1845,  whereby  ♦  Dr.  M.  was  entitled  to  claim  10,000/.  *  124 
as  the  compensation  for  his  services,  risks,  and  jesponsibil-  , 

ities,  and  expenses,  upon  the  supersedeas  of  the  commission  of  * 
lunacy  against  Colonel  Dyce  Sombre,  Dr.  M.  proposes  to  the 
arbitrator  to  estimate  the  compensation  that  he  is  entitled  to  for 
his  services]  from  July,  1845,  to  April,  1848,  in  either  of  the 
manners  following:  1.  What  proportion  of  the  10,000/.  is  Dr. 
M.  entitled  to  for  the  increase  of  income,  the  re-opening  the  com- 
mission, and  the  standing  obtained  in  the  Court  of  Chancery, 
whereby  Colonel  Dyce  Sombre  may,  within  a  short  period,  super- 
sede the  commission  ?  —  has  Dr.  M.  done  one-third,  one-half,  or 
one-fourth  of  the  work?  2.  What,  per  annum  for  three  years, 
are  the  entire  services  of  a  physician  or  surgeon  of  twenty  years' 
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standing  worth,  who  devotes  himself  solely  to  conduct  and  manage 
a  suit  in  Chancery,  upon  which  500,000/.  depends ;  to  manage, 
conduct,  and  obtain  the  fayourable  report  of  medical  men  of  the 
first  eminence,  in  favour  of  the  party  entitled  to  the  500,000/. 
against  whom  a  commission  of  lunacy  is  in  force ;  who  has  suc- 
ceeded in  obtaining  a  locus  standi  in  the  Court  of  Chancery,  to 
supersede  the  said  commission ;  and  who  has  succeeded  in  aug- 
menting Colonel  Dyce  ^ombre's  income  from  60/.  per  week,  to  the 
entire  surplus  of  his  income  after  deducting  4000/.  per  annum 
paid  to  Mrs.  Dyce  Sombre?"  By  another  paper,  purporting  to 
be  a  copy  of  an  award  signed  H.  T.  P.  and  W.  H.  R.,  640/.  75. 
6d.  is  awarded  to  this  Dr.  M.  for  moneys  paid,  and  expenses 
incurred  in  bringing  the  petition  before  me,  and  1500/.  for 
services,  losses,  and  liabilities  incurred  by  this  Dr.  M.,  making 
together  2140/.  7^.  6</.,  the  640/.  75.  6d.  to  be  paid  immediately, 
and  the  1500/.  in  notes  at  various  times,  the  last,  eighteen  months 
after  date.     Mr.  Dyce  Sombre,  in  his  letter  to  me  of  the  12th 

January  last,  complains  of  this,  and  well  he  may,  for  Dr. 
•126    M.,  who  *wa8  to  receive  10,000/.  if  he  succeeded,  has 

obtained  2140/.  upon  failure.  Language,  adapted  to  the 
ordinary  course  of  speaking,  would  be  found  wanting  in  any 
attempt  to  express  the  opinion  of  any  honest  mind  at  such  a 
transaction  as  this.  Whilst  plundering  Mr.  Dyce  Sombre,  in  a 
manner  and  by  means  which  could  not  be  practised  against  any 
one  of  sound  mind.  Dr.  M.  represents  him  as  competent  to  manage 
his  own  affairs,  but  thinks  10,000/.  not  too  large  a  suhi  for  the 
service  of  inducing  me  to  adopt  that  opinion,  part  of  which  is  to 
be  expended  in  managing,  conducting,  and  obtaining  the  favorable 
reports  of  medical  men  of  the  first  eminence.  Unfortunately  for 
Mr.  Dyce  Sombre,  notwithstanding  his  expression  of  dissatis- 
faction, it  appears  that  he  is  again  in  the  hands  of  Dr.  M.,  but 
whether  under  the  old  or  some  new  agreement  does  not  appear. 
I  strongly  suspect,  however,  that  he  is  as  much  the  author  of  the 
petition  oT  January,  1849,  as  he  was  of  the  former,  and  that  Mr. 
Dyce  Sombre  knew  nothing  of  it  for  some  time  after  the  preparer 
tions  had  been  made  for  its  presentation.  I  have  said  that  it  did 
not  appear  at  what  time  Mr.  Dyce  Sombre  left  England;  if  he 
left  it  soon  after  the  report  of  the  18th  November,  he  could  not 
'have  been  a  party  to  the  proceeding  I  am  about  to  advert  to,  and 
if  he  was  in  England,  it  is  clear  that  the  actors  in  those  proceed- 
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ings  did  not  think  it  necessary  to  consult  or  communicate  with 
him  upon  them,  although  their  object  was  to  have  it  believed  that 
he  was  a  person  of  sound  mind,  and  capable  of  managing  his 
own  affairs.    Tlie  first  document  before  me  upon  this  part  of  the 

subject,  is  a  letter  from  Lord to  this  Dr.  M.,  dated  the  8th 

December,  1848,  which  seems  to  contain  the  first  suggestion  of 
the  letter  to  me,  and  which  must,  I  apprehend,  have  been  written 
after  some,  at  lea3t,  of  the  examinations,  by  the  five  physicians 
had  taken  place;  the  petitioner  stating,  that  they  took 
place  *  between  the  18th  November  and  the  22d  December,  *  126 
and  the  letter  dated  the  8th  December  Commencing  thus : 
*^I  was  much  afraid  that  our  friend  would  not  stand  a  good 
examination ;  he  is  sane,  but  so  exceedingly  imprudent  and  obsti- 
nate, that  I  really  see  no  prospect  of  his  emancipation.     A  paper 

to  the  following  effect,  and  signed  by  Lord ,  Mr.  P.,  myself, 

and  many  others,  might  have  some  weight  with  th6  Chancellor." 
It  then  suggests  what  was  adopted  in  the  letter  sent  to  me,  and 
concludes  thus:  "I  wish  you  would  see  Mr.  P.  and  any  other 
friends  of  the  Colonel,  and  state  my  opinion  as  to  what  is  best  to 
be  done  for  the  Colonel,  —  I  am  glad  to  hear  that  you  are  likely 
to  have  your  just  claims  settled."  In  this  letter  there  is  no 
allusion  to  any  further  medical  inyesitigation,  unless  the  first 
sentence  does  so,  and  no  suggestion  of  any  communication  with 
Mr.  Dyce  Sombre  ;  but,  in  a  subsequent  letter  to  the  same  Dr.  M., 
dated  the  10th  December,  1848,  Lord says:  "The  sugges- 
tions I  wrote  in  a  hurried  manner  a  few  days  ago  may  be  shown, 
as  well  as  my  letter,  to  the  medical  men,"  and  concludes  thus : 
"  I  shall  be  in  town  for  a  day  or  two  in  January,  and  shall  be  glad 
to  inform  the  medical  men  as  to  my  opinion  of  the  Colonel."  It 
seems  that  Dr.  M .  must  have  suggested  something  as  to  fiirther 
medical  investigation  \  it  was  part  of  his  former  contract,  in  con- 
sideration of  10,000/.,  to  manage,  conduct,  and  obtain,  the  favour- 
able report  of  medical  men  of  the  first  eminence.  Mr.  Dyce 
Sombre  was  examined  by  the  physicians  selected,  I  presume  by 
Dr.  M. ;  but  when  the  examinations  took  place,  I  have 'no  informa- 
tion, except  that  they  took  place  between  the  18th  November  and 
the  22d  December ;  but  I  cannot  suppose  that  Mr.  Dyce  Sombre 
submitted  to  them  with  any  view  to  applying  again  for  a  super- 
sedeas ^  because,  in  his  letter  to  me  of  the  12th  January, 
1849,  he  not  only  makes  no  allusion  *  to  any  such  inten-    *  127 
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tion,  but  suggests  and  prays  for  some  arrangements  of  de- 
tails respecting  his  property,  which  would  be  perfectly  useless, 
if  there  had  been  any  probability  of  the  commission  being  super- 
seded, and  premature,  if  any  intention  had  existed  of  making 
any  new  attempt  for  that  purpose.  The  petition  itself  was  not 
presented  until  the  29th  January,  1849,  and  I  am  ready  to  believe 
that  every  thing,  since  the  matter  has  been  in  the  hands  of  those 
who  now  act  professionally  for  Mr.  Dyce  Sombre;  has  been  regu- 
larly conducted.  .  .  .  Finding,  then,  that  this  petition,  though  not 
presented  till  the  29th  January,  1849,  must  have  been  contem- 
plated early  in  December ;  and  that  on  the  22d  of  that  month  a 
former  petition  for  the  same  purpose  was,  with  the  concurrence 
of  the  solicitor  and  counsel  of  the  petitioner,  dismissed;  and 
that  the  petitioner  and  his  legal  advisers  were  not  parties  to  the 
getting  up  of  this  case ;  but  that  it  appears  to  have  been  taken  up 
and  managed  by  Dr.  M.,  who  upon  a  former  occasion  had  got  the 
lunatic  to  promise  to  give  him  10,000/.  if  he  succeeded  in  super- 
seding the  commission,  by  managing,  conducting,  and  obtaining 
the  favourable  reports  of  medical  men  of  the  first  eminence,  and 
who,  having  failed,  got  from  him  2140/. ;  and  that  the  first  step 
taken  for  effecting  the  purpose,  in  the  expectation  that  it  ^^  might 
have  some  weight  with  me,"  was,  to  send  to  me  privately  a  letter 
signed  by  several  noblemen  and  gentlemen,  and  a  certificate 
signed  by  five  physicians  of  known  and  well-merited  celebrity ;  — 
I  do  not  think  that  I  should  be  doing  my  duty  to  the  jurisdiction 
I  am  exercising,  and 'to  the  interest  of  the  many  unfortunate 
persons  who  are  subject  to  it,  if  I  should,  upon  such  a  proceeding, 
give  effect  to  any  favourable  opinion  I  might  have  formed  upon 
the  real  merits  of  the  case.     I  am  not,  however,  under  the 

necessity  of  coming  to  any  conclusion  upon  that  point; 
•  128    for,  if  this  proceeding  *  had  not  been  open  to  the  many 

objections  I  have  alluded  to,  I  should  still  be  of  opinion 
that,  upon  the  weight  of  evidence,  I  ought  not  to  supersede  the 
commission.  Before  I  enter  upon  this  part  of  the  case,  I  beg 
that  I  may  Sot  be  understood  in  what  I  have  said,  or  may  say,  as 
imputing  to  any  of  the  physicians  who  signed  the  letter  to  me  any 
intention  to  deceive  me,  or  to  suggest  that  they  respectively  do 
not  honestly  and  sincerely  entertain  the  opinions  they  .have 
expressed.  I  have  no  doubt  they  do ;  but  I  have  seen  enough  ol 
professional  opinions  to  be  aware  that  in  matters  of  doubt  upon 
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which  the  best  constmcted  and  best  informed  minds  may  differ,, 
there  is  no  difficulty  in  procuring  professional  opinions  upon 
either  side.  If  the  question  involves  any  theory  or  principle  upon 
which  the  members  of  a  profession  are  divided,  the  course  is 
obvious ;  but  upon  any  other  subject  of  doubt,  any  person  seeking 
for  pecuniary  advantage  to  obtain  an  object  by  managing,  con- 
ducting, and  obtaining  the  favourable  report  of  professional  men, 
wUl  find  no  difficulty  in  procuring  such  favourable  opinions.  I 
have  no  information  in  what  inanner  or  by  whom  these  five  physi- 
cians were  selected,  or  whether  with  or  without  any  previous, 
knowledge  of  their  opinions  upon  this  particular  case,  or  the 
tendency  of  any  theory  by  which  it  might  be  influenced.  For 
any  thing  that  appears,  many  others  may  have  been  applied  to, 
and  their  opinions  not  taken,  because  not  likely  to  be  favourable^ 
or,  if  taken,  not  produced.  There  is  no  evidence  that  this  was 
so,  but  there  is  no  proof  to  the  contrary ;  and  the  whole  having 
been  conducted  privately,  and  without  the  knowledge  of  the 
parties  who  support  the  commission,  very  little  reliance  would,, 
for  these  r.easons,  be  placed  upon  opinions  given  under  such  cir-^ 
cumstances :  but  I  must  look  to  the  letter  itself,  and,  coming  from 
five  physicians,  I  should  expect  a  medical  opinion  as  to  what 
appeared  upon  examination  to  be  the  state  of  mind  of  the 
party  examined.  But  that  *  forms  a  very  small  part  of  *129 
their  report:  they  say  that  they  had  seen  the  reports  of 
1847  and  1848,  and  the  short-hand  writer's  notes  taken  upon  the 
latter  inquiry ;  but  they  say  nothing  of  the  many  affidavits,  which 
constitute  a  most  important  part  of  the  evidence  in  the  case.  It 
appears,  however,  that  they  did  not  confine  their  inquiries  to 
what  was  so  far  part  of  the  evidence  in  the  case ;  but,  in  order  to 
explain  away  acts  and  opinions  which  had  been  treated  as 
delusions  and  evidence  of  unsoundness,  there  was  brought  before 
them  evidence  of  various  kinds,  of  the  truth  or  validity  of  which 
they  could  not  have  the  means  of  judging,  and  which,  the  whole 
being  expartCy  there  could  not  be  any  means  of  testing,  and  somp 
of  which  at  least  was  evidently  not  to  be  trusted.         • 

[Here  the  Lord  Chancellor  referred  to  the  manner  in  which 
the  physicians,  in  their  report,  professed  to  explain  the  various 
delusions  under  which  the  lunatic  had  laboured,  and  in  reference 
to  the  principal  of  which  —  viz.,  that  relating  to  the  conduct  of 
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Mrs.  Dyce  Sombre — his  Lordship  concluded  his  remarks,  by  ob- 
serving] :  After  anxious  and  repeated  consideration  of  all  the 
facts  and  evidence  of  this  case,  I  think  that  not  only  does  the 
conduct  and  the  manner  of  Mrs.  Dyce  Sombre  appear  to  be  irre- 
proachable, but  that  her  conduct,  under  the  most  painful  and 
cruel  circumstances,  exhibits  more  of  patience  and  courage  and* 
of  affection  and  devotion  to  her  husband^  than  could  have  been 
imagined  possible. 

His  Lordship  then,  in  reference  to  the  report,  proceeded  as 
follows:  This  document,  thus  founded  upon  statements  not 
proved,  and  assumptions  some  of  which  are  proved  to  be  false, 
would  be  valueless  as  to  any  conclusions  drawn  from  such  prem* 
ises ;  but  it  contains  other  matter  of  observation,  which  I 
*  180  cannot  pass  over :  *  it  states  that  the  report  of  November, 
1848,  is  founded  upon  grounds  which  might  be  admitted 
without  justifying  the  conclusion  that  Mr.  Dyce  Sombre  is  insane, 
and  that  the  opinion  of  those  who  signed  that  report  might  be 
put  aside,  on  iho  ground  that  the  facts  stated  do  not  involve  any 
proof  of  insanity ;  and  it  afterwards  states  that  the  appropriate 
proof  of  insanity  consists  of  very  different  materials,  which  they 
have  been  unable  to  discover  either  in  the  reports  of  the  referees, 
or  the  depositions  upon  which  the  last  one  is  founded  ;  and,  after 
alluding  to  what  they  admit  to  be  an  existing  delusion,  namely, 
the  imagined  conspiracy  of  the  East  India  Company,  they  say 
"  the  impression,  no  doubt  a  delusive  one,  to  which  we  are  refer- 
Kng,  arose  in  his  mind  during  the  period  in  which  he  was  treated 
as  insane.  It  entirely  falls  in  with  our  experience,  that  delusive 
opinions  thus  formed,  and  thus  strengthened,  may  survive  the 
insane  state ;  and  we  are  of  opinion  that  we  should  act  with  great 
injustice  if  we  should  consign  a  patient  to  a  mad-house,  on  the 
ground  of  his  continuing  to  assert  one  morbid  impression,  when 
the  entire  context  of  his  character  indicates  sanity.''  It  then 
states  that  I  had  given  Mr.  Dyce  Sombre  full  liberty  of  action 
abroad,  which  is  directly  contrary  to  the  fact,  and  concludes  thus : 
'^  but  human  endurance  has  its  limits,  and  we  fear  that  the  pres- 
sure and  annoyances  to  which  Mr.  Dyce  Sombre  is  subjected  may 
ultimately  lead,  if  persisted  in,  to  mental  aberration  and  bodily 
infirmity ;  such,  my  Lord,  are  our  reasons  for  afiirming  that  the 
commission  under  which  Colonel  Dyce  Sombre  is  controlled  ought 
to  be  immediately  superseded."  It  must  be  recollected  that  it  had 
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bat  few  lines  before  been  stated  that  Mr.  Dyce  Sombre  had  been 
allowed  the  uncontrolled  use  of  the  surplus  of  his  income,  and  full 
liberty  oC  action  abroad.  Such  are  the  opinions  to  which  all  the 
five  physicians  have  affixed  their  names ;  in  their  affidavits,  some, 
particularly  Dr.  Paris  and  Dr.  Ferguson,  do  not  go  so  far ; 
but  others  go  *  further  ;  and  Dr.  Costello  says  that  "  it  does  *  181 
not  consist  with  experience  that  persons  labouring  under 
delusions  of  the  intellect  should  be  able  to  conceal  such  delusions 
for  a  length  of  time  under  harassing,  frequent,  and  protracted 
examinations,  the  delusionist  being  in  fact,  incapacitated  for  such 
an  effi)rt  by  the  very  nature  of  his  mental  affection."  It  is  not 
easy,  from  these  opinions  thus  expressed,  to  ascertain  what  is 
reaUy  meant,  when  it  is  stated,  that  what  have  been  supposed  to 
be  delusions  are  capable  of  explanation,  and  are  not  proof  of  un- 
soundness of  mind.  It  would  seem  that  an  opinion  was  intended 
to  be  expressed,  that  Mr.  Dyce  Sombre  never  was  the  proper  sub- 
ject of  a  commission ;  if  they  had  known  something  more  of  what 
had  taken  place,  and  particularly  if  they  had  read  the  judgment 
of  Lord  Lyndhurst  in  August,  1844,  in  which  the  facts  are  put 
together  and  observed  upon  with  the  greatest  accuracy,  and  with 
his  characteristic  precision  and  clearness,  such  an  opinion  would 
not  have  been  hazarded;  but,  possibly,  this,  though  clearly  ex- 
pressed, was  not  intended ;  because,  in  commenting  upon  a  now 
admitted  existing  delusion,  namely,  the  supposed  conspiracy  of 
the  East  India  Company,  they  treat  it  as  not  evidence  of  unsound- 
ness, because  they  say  that  it  falls  in  with  their  experience  thtft 
delusive  opinions,  thus  formed,  and  thus  strengthened,  may  sur- 
vive the  insane  state.  If  such  be  the  opinions  intended  to  be  ex- 
pressed, there  can  be  no  wonder  felt  as  to  the  conclusions  these 
gentlemen  have  expressed  as.  to  the  absence  of  all  unsoundness  in 
Mr.  Dyce  Sombre's  mind ;  but  such  opinions  will  have  no  effect  in 
supporting  the  advice  these  gentlemen  have  given  me  at  the  close  , 
of  their  letter,  that  the  commission  ought  to  be  immediately 
superseded. 

There  is  often  great  difficulty  in  ascertaining  whether 
there  exists  unsoundness  of  mind  of  a  character  to  *  subject  *  132 
the  party  to  the  operation  of  a  commission ;  but,  when  the 
jury  have  affirmed  that  proposition  by  a  verdict  unquestioned,  the 
Great  Seal  has  been  most  cautious  in  superseding  it.     Cases  con- 
tinually arise  in  which  it  is  done ;  but,  although  delusions  and 
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even  general  insanity  maj  exist  and  yet  the  Great  Seal  may  with- 
hold a  commission  if  not  required  for  the  protection  of  person  or 
property,  upon  applications  for  a  supersedeas  very  dififei:ent  con- 
siderations regulate  the  discretion  of.  the  Court.  There  may  be 
no  proof  of  the  disease  at  the  time,  but  it  may  be  likely  to  recur  ; 
it  may  still  exist,  but  the  patient  may  have  the  power  to  conceal 
it ;  the  permanence  of  the  restoration  may  be  doubtful,  and  time 
is  then  taken  for  the  proof  of  experience.  But  without  anticipat- 
ing what  may  be  proper  to  be  doife  in  any  case  which  may  here- 
after arise,  I  have  not  in  my  recollection  any  case  in  which  a 
commission  has  been  superseded,  when  any  declared  illusion  con- 
tinued ;  and,  when  the  physicians  tell  me  that  the  existence  of  a 
delusion  is  not  inconsistent  with  soundness  of  mind,  they  appear  to 
consider  the  delusion  as  a  separate  disease,  whereas  it  is,  in  fact, 
only  a  symptom  or  result  of  a  diseased  mind:  it  may  exhibit 
itself  more  or  less  distinctly,  but  so  long  as  it  exists  at  alL  there 
must  be  an  unsoundness,  the  origin  of  its  existence.  When, 
therefore,  they  tell  me  that,  notwithstanding  an  existing  delusion, 
the  mind  is  sound,  and  that  the  commission  ought  to  be  super- 
seded, they  appear  to  me  to  involve  themselves  in  a  contradiction 
in  the  duty  they  undertook  to  perform,  which,  if  otherwise  deco- 
rous, would  invalidate  the  advice  they  offer  to  me,  as  to  supersed- 
ing the  commission.  But  what  is  the  existing  delusion  supposed 
to  be  consistent  with  a  sound  mind  ?  why,  that  Mr.  Dyce  Sombre, 
having  certain  real  or  supposed  claims  against  the  East  India 
•  Company,  they  have  conspired  against  him,  and  for  what 
*  188  purpose  ?  to  *  induce  an  incestuous  connection  between  his 
father-in-law  and  His  wife,  of  whose  purity  and  virtuous 
conduct  he  is  supposed  to  be  now  convinced  ;  and  it  must  be  recol- 
lected that  this  delusion  has  led  to  challenges  by  Mr.  Dyce  Sombre 
of  several  of  the  directors  of  the  company ;  and,  from  his  letter 
to  me  of  the  12th  January,  1849,  it  clearly  appears  that  he,  at 
that  time,  was  under  the  influence  of  the  same  delusion,  thinking 
that  Sir  R.  J.  (one  of  the  directors)  was  acting  in  prosecution  of 
the  supposed  conspiracy,  and,  to  forward  its  object,  had  abstracted 
two  of  his  boxes. 

There  is  now  also  before  me  evidence  upon  the  subject  of  the 
most  important  and  most  distressing  in  its  consequences  of  the 
delusions  under  which  Mr.  Dyce  Sombre  has  laboured  —  the  imag- 
ined infidelity  of  a  faithful  and  virtuous  wife.     The  most  satis-* 
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factory  proof  of  the  recovery  from  an  unsound  state  of  mind  is  tlie 
conviction  of  the  non-reality  of  the  delusions  which  arose  from  the 
disease.  A  denial  (often  resorted  to  for  a  particular  purpose)  of 
their  continuance,  against  evidence  that  they  subsist,  or  an  attempt 
to  explain  them  as  not  unreasonable,  unless  very  satisfactorily 
made  out,  not  only  does  not  lead  to  any  conclusion  of  a  recovery, 
but,  leaving  the  evidence  of  unsoundness  untouched,  shows  only 
the  ingenuity  in  concealing  the  infirmity,  which,  notwithstanding 
the  opinion  of  the  five  physicians,  is  certainly  often  found  to  co- 
exist with  it ;  and  this  ingenuity  is  certainly  possessed  and  prac- 
tised by  Mr.  Dyce  Sombre.  In  his  letter  to  me  of  the  12th  January, 
1849,  in  commenting  upon  several  of  the  opinions  attributed  to 
him  as  delusions,  he  attempts  to  explain  and  justify  them,  and 
does  not  admit  any  conviction  of  these  having  been  delusions :  if, 
therefore,  they  ever  were  so,  they  still  remain  the  same.  Such  is 
the  case  of  Lord  W.  Mr.  Dyce  Sombre  had  known  Lord  W. 
in  England ;  he  had  met  him  *  at  Lord  S.'s  ;  he  states  that,  *  134 
seeing  him  in  a  library  at  Rome,  he  went  up  to  him,  addressed 
him  as  Lord  W.,  talked  to  him  about  the  Begum's  monument,  and 
ofifered  him  2002.  for  his  assistance.  At  this  time  Lord  W.  was 
not  at  Rom^ ;  but  in  his  letter  to  me  of  the  12th  January,  1849, 
Mr.  Dyce  Sombre  says,  "  I  certainly  saw  the  same  Lord  W.,  or 
rather  who  I  had  taken  for  Lord  W.,  some  years  before :  "  but  as 
to  the  Lord  W.  whom  he  first  knew,  there  could  be  no  mistake, 
for  he  met  him  at  Lord  S.'s.  All  that  he  supposes  to  have  passed 
at  Rome  is  probably  the  creature  of  his  disordered  imagination^ 
but  he  still  believes  it  to  be  real.  Similar  observations  apply  to 
his  challenging  Prince  D.  at  Rome,  for  a  supposed  insult  in  Lon- 
don, at  a  time  when  the  Prince  was  not  here,  and  the  other  subjects 
commented  upon,  but  I  particularly  allude  to  the  delusion  respect- 
ing Mrs.  Dyce  Sombre.  It  is  true  that  when  examined  he  has 
not  of  late  persevered  in  the  opinions  he  for  a  long  time  expressed 
upon  that  subject.  This  may  arise  from  two  causes,  —  he  may 
have  been  told,  or  he  may  himself  have  discovered,  that  this  was  the 
point  most  relied  upon  in  support  of  his  supposed  unsoundness  of 
mind ;  in  which  case  he  would  disclaim  any  such  opinions  as  now  ex- 
isting, though  he  would  justify  their  having  been  at  one  time  enter- 
tained ;  and  this  is  precisely  what  he  has  done :  his  language  is,  '^  you 
and  every  one  tell  me  that  it  is  not  so,  and  therefore  I  have  done 
thinking  about  it ; "  and  those  who  now  attempt  to  establish  his 
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soundness,  though  of  necessity  admitting  that  there  was  no  real 
foundation  for  the  impression,  attempt  to  show  that  there  was  so 
much  of  apparent  ground  for  it,  as  to  remove  from  it  the  character 
of  a  delusion.  Beyond  all  doubt,  it  was  a  delusion  of  a  most  ex- 
travagant kind.  But  is  he,  in  the  second  place,  now  convinced 
that  it  was  so  ?    The  facts  before  me  p¥ove,  in  my  opinion, 

*  185  that  he  not  *  only  is  not  so  convinced,  but  that  he  professes 

not  now  to  believe  in  it,  because  he  thinks  that,  by  such  pro- 
fession, he  will  facilitate  the  supersedeas  he  has  in  view.  He  pro- 
fesses to  be  influenced  in  the  language  he  now  uses  by  the  opinion 
of  others,  and  not  by  his  own ;  and,  in  his  letter  to  me  of  the  12th 
January,  he  disputes  the  accuracy  of  the  rep'ort  of  the  18th  No- 
vember as  to  the  time  attributed  to  what  he  calls  a  change  of 
opinion  upon  this  subject,  but  does  not  profess  any  sense  of  the 
opinion  having  been  a  delusion.  But  what  strikes  me  most  upon 
this  subject  is,  the  meeting  between  Mr.  and  Mrs.  Dyce  Sombre  on 
the  10th  of  last  November.  K  the  disease  then  continued,  and  the 
delusion  was  still  in  operation,  Mr.  Dyce  Sombre  went  to  that 
meeting  with  the  feelings  of  an  injured  husband,  to  see  once  more 
a  guilty  wife,  for  the  purpose  of  some  final  arrangement  for  their 
separation ;  if  the  disease  had  ceased,  and  the  delusion  continued 
only  in  his  recollection  of  what  was  not  real,  but  had  possessed  for 
a  time  his  deranged  mind,  he  must  have  felt  all  that  would  touch 
the  heart  of  a  man,  meeting  for  the  first  time  a  wife  devoted  to 
him,  and  whom  he  had  tenderly  loved,  but  whom  he  had,  under 
the  influence  of  disease,  most  cruelly  treated ;  whose  life  he  had 
attempted ;  whose  reputation  he  had  endeavoured  to  destroy,  accus- 
ing her  openly,  and,  as  he  must  then  have  felt,  without  the  slightest 
cause,  of  the  most  odious  of  crimes.  Let  any  one  consider  what 
must  have  been  the  feelings  and  conduct  of  any  man  under  such 
circumstances,  and  then  read  the  account  of  that  meeting,  and  it 
will  be  impossible  to  come  to  any  other  conclusion  but  this,  that 
the  delusion  continues  in  full  force,  but  thsct,  for  motives  of  policy 
towards  himself,  he  abstains  from  exhibiting  evidence  of  it.     Such 

is  the  new  evidence  now  before  me  to  be  put  in  competition 

*  136  with  the  report  dated  the  18th  November  last,  •  made  by 

gentlemen  who  have  been  acquainted  with  all  the  circum- 
stances of  this  gentleman's  life,  from  the  commencement  of  his 
malady. 
I  abstain  from  making  any  further  comments  upon  the  manner 
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in  which  the  present  proceeding  has  heen  brought  before  me,  or 
from  making  any  more  of  the  many  observations  which  arise  from 
the  papers  now  before  me.  I  have  no  diflScultj  in  abiding  bj  the 
report  of  the  18th  November,  which  what  has  since  taken  place 
seems  to  me  strongly  to  confirm.  I  must  dismiss  this  petition ; 
and,  if  I  had  the  means  of  making  those  pay  the  costs  of  it  from 
whom  it  originated,  I  should  dismiss  it  with  costs ;  but,  as  the 
matter  stands,  I  cannot  say  any  thing  about  costs ;  but  I  must 
give  one  piece  of  advice  to  Mr.  Dyce  Sombre  before  I  conclude. 
He  must  not,  in  the  first  place,  suppose  that  the  door  is  shut 
against  him,  because  this  petition  is  dismissed  ;  any  application  he. 
may  make  himself  will  be  carefully  attended  to,  and,  as  soon  as  it 
can  safely  be  done,  the  commission  will  be  superseded :  the  only 
operation  of  it  at  present  is  to  protect  the  capital  of  his  property, 
the  whole  surplus  income  being  oi:dei*ed  to  be  paid  to  him ;  and,  if 
there  be  any  irregularity  in  such  payments,  or  any  thing  improper 
in  the  management  of  his  property,  applications  to  remedy  the  evil 
will  be  attended  to.  But  I  am  sorry  to  say  that  these  discussions 
have  brought  out  instances  of  such  reckless  expenditure  of  his  in- 
come, that  it  may  be  matter  for  consideration  whether  I  have  not 
gone  too  far  in  ordering  the  whole  of  his  surplus  income  to  be 
paid  to  him.  When  I  find  a  contract  to  pay  10,000/.  to  Dr.  M. 
dependent  upon  success,  and  above  2000Z.  paid  upon  failure, — 
.  when  I  find  offers  of  bribes  to  judges,  physicians,  and  others, 
which  can  only  be  excused  upon  the  plea  of  insanity, — being  upon 
any  other  supposition  attempts  to  corrupt,  and  possibly,  at 
the  *  same  time,  to  deceive,  —  I  cannot  but  doubt  whether  *  137 
1  ought  not  to  establish  a  more  vigilant  superintendence 
over  the  expenditure.  I  should  be  very  unwilling  to  do  so,  and  I 
trust  I  may  not  find  any  reason  hereafter  for  so  doing.  Above  all, 
I  would  advise  Mr.  Dyce  Sombre  to  act  under  the  direction  of  hia 
professional  advisers ;  no  man  can  be  in  better  hands,  and  no 
others  can  more  effectually  serve  him,  than  those  who  now  act  for 
him.  If  he  confides  to  such  men,  he  will  be  sure  to  obtain  all  that, 
under  the  circumstances,  it  will  be  possible  for  him  to  obtain ;  all, 
in  short,  that  is  consistent  with  his  own  interest,  and  that  at  an 
expense  far  less  than  he  will  incur  if  he  continue  the  ruinous  sys- 
tem in  which  he  appears  to  have  been  involved. 
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1849.     March  16,  17,  21,  23,  28,  29,  30. 

.  An  equal  partnership  implies  not  only  an  equal  participation  de  facto  in  profit 
and  loss,  but  a  right  in  each  partner  to  claim  and  insist  on  such  participation. 
Thus,  although  in  a  case  where  parties  had  participated  equally  in  profit  and 
loss,  the  law  would,  in  the  absence  of  any  contract,  or  any  dealing  from  which 
a  contract  might  be  inferred,  presume  an  equal  partnership,'  yet  this  pre- 
sumption would  not  arise  if  the  books  of  the  concern  and  the  dealings  of  the 
parties  showed  that  such  could  not  hare  been  the  terms  on  which  the  business 
was  carried  on.' 

If  a  cause  involves  matter  which  can  only  be  properly  tried  by  a  jury,  and,  on 
the  hearing  in  the  Court  below,  the  Judge,  by  the  consent  of  the  parties,  de- 
cides the  question  at  issue :  Hdd^  that  this  decision  cannot  be  made  the  sub- 
ject of  appeal,  unless  the  party  dissatisfied  can  show  that  the  cause  is  one  fit 
for  the  decision  of  the  Court  without  directing  an  issue .^ 

SembUy  that  parties  cannot,  by  their  consent  or  otherwise,  on  a  rehearing  or 
appeal,  call  upon  the  Court  to  decide  on  a  matter  which,  in  the  usual  course, 
ought  to  be  referred  to  some  other  tribunal.* 

This  was  an  appeal  from  the  decision  of  the  Vice-Chancellor  of 

England,  dismissing  the  plaintiff's  bill  with  costs.     The   object 

of  the  suit,  so  far  as  it  is  necessary  for  the  purpose  of  the  present 

report  to  refer  to  it,  was  to  establish  the  right  of  the  plain- 

*  138    tiff  to  share  *  equally  with  the  defendant  in  the  profits  of 

«  S.  C,  13  Jur,  523;  1  H.  &  T.  461. 

'  See  Collyer,  Partn.  (Perkins's  ed.)  §  167  and  notes ;  1  Lindley,  Partn.  673  ;* 
Gould  V.  Gould,  6  Wend.  263 ;  Tumipseed.v.  Groodwin,  9  Ala.  372 ;  Donelsonv. 
Posey,  13  Ala.  752 ;  Lee  v.  Lashbrooke,  8  Dana,  214 ;  Honore  v.  Colmesnil,  1 
J.  J.  Marsh.  506;  Conwell  v,  Sandidge,  5  Dana,  211;  Taylor  v.  Taylor,  2 
Murph.  70 ;  Story,  Partn.  §§  24-26 ;  Robinson  ».  Anderson,  20  Beav.  98 ;  S.  C, 
7  De  G.,  M.  &  G.  239 ;  Webster  ».  Bray,  7  Hare,  150 ;  Copland  v.  Toulmin,  7 
CI.  &  Fio.  349;  Thompson  o.  Williamson,  7  Biigh  (N.  S.),  432;  3  Ross,  L.  C. 
on  Com.  Law,  381 ;  3  Kent  (Uth  ed.),  28,  29;  Stein  v.  Robertson,  30  Ala.  286, 
292 ;  Roach  v.  Perry,  16  111.  37 ;  Jones  v.  Jones,  1  Ired.  Eq.  332 ;  Farrar  v.  Bes- 
wick,  1  M.  &  Rob.  527 ;  McGregor  v.  Bainbrigge,  7  Hare,  164,  note ;  The 
San  Jose  Indiano,  2  Gall.  268,  303 ;  Fenny  o.  Black,  9  Bosw.  310. 

»  See  Webster  ».  Bray,  7  Hare,  159 ;  Kobley  ».  Brooke,  7  Bligh  (N.  S.),  90. 

*  See  Fernie  v.  Young,  L.  R.  1  H.  L.  Gas.  63 ;  S.  C,  1  De  G.,  J.  &  S.  353. 
It  is  a  general  rule  that  a  decree  or  order  made  by  consent  cannot  be  the  subject 
of  appeal.  Dodson  v.  Scammell,  8  W.  R.  252,  V.  C.  K. ;  Stewart  v,  Forbes, 
13  Jur.  523.     See  also  Cole-o.  Scott,  1  M'N.  &  G.  518,  523,  526. 

*  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1459 ;  Dodson  o.  Scammell,  8  W.  R.  252, 
V.  C,  K. 
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the  mercantile  house  of  Forbes  &  Co.  of  Bombay,  during  a 
certain  period,  to  which  the  transactions  in  the  bill  mentioned 
related. 

Before,  however,  entering  further  into  the  details  of  the  case, 
it  becomes  necessary  to  explain  a  preliminary  point,  on  which 
considerable  discussion  took  place,  and  to  which  reference  is 
made  by  the  Lord  Chancellor  in  finally  disposing  of  the  appeal. 

The  cause  was  heard  by  the  Vice-Chancellor  of  England  in 
February  and  March,  1848 ;  and  on  the  10th  April,  1848,  his  Honor 
made  an  order  in  the  following  terms :  ''  the  parties  having  con- 
sented that  the  matters  in  question  in  tliis  cause  shall  be  decided 
by  the  Court  without  directing  an  issue,  this  Court  doth  order 
that  the  plaintiff's  bill  do  stand  dismissed  out  of  this  Court  with 
costs,  &c."  The  plaintiff  having  appealed  to  the  Lord  Chancellor, 
the  case  came  on  to  be  heard  on  the  18th  November,  X848. 

1848.    November  18. 

Mr.  J.  Parker  J  for  the  plaintiff,  was  proceeding  to  open  the 
appeal,  when 

The  Lord  Chancellor  suggested  that  the  form  of  the  decree 
rendered  it  incompetent  for  him  to  deal  with  the  case  as  an  appeal, 
the  parties  having,  by  their  consent  that  the  cause  should  be 
decided  without  directing  an  issue,  deprived  him,  the  Lord  Chan- 
cellor, of  the. means  of  taking  what  might  appear  to  be  the  only 
mode  by  which  the  rights  of  the  parties  could  be  properly  deter- 
mined ;  that  the  case  had  been  dealt  with  as  an  arbitration,  it 
being  assumed,  by  the  decree  of  the  Yice-Chancellor,  that 
an  issue  was  the  proper  *  course,  but  the  parties  having  *139 
consented  that  this  course  should  not  be  adopted.  Under 
these  circumstances  his  Lordship  refused  to  hear  the  appeal,  but 
allowed  the  case  to  stand  over,  to  enable  the  parties  to  apply  to 
the  Vice-Chancellor  to  vary  the  decree. 

The  plaintiff,  accordingly,  presented  a  petition  to  the  Vice- 
Chancellor,  that  the  error  or  mistake  in  the  decree  might  be  cor- 
rected by  striking  out  the  words  "  The  parties  having  consented 
that  the  matters  in  question  in  this  cause  should  be  decided  by 
the  Court  without  directing  an  issue,"  and  by  inserting  in  the 
place  thereof  the  words  ^'  The  parties  not  asking  for  an  issue,"  or 
that  the  decree  might  be  corrected  in  such  other  way  as  should 
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express,  or  be  in  accordance  with,  the  true  intent  and  meaning  of 
the  parties,  touching  the  hearing  of  the  cause  before  his  Honor 
the  Vice-Chancellor  of  England,  and  what  really  took  place  in 
reference  thereto.  On  the  11th  December,  1848,  this  petition 
came  on  before  his  Honor,  who  dismissed  it  with  costs,  being  of 
opinion  that  he  was  not  at  liberty,  on  petition,  to  alter  the  decree 
in  a  substantial  form,  where  there  was  no  clerical  error;  and 
further  that,  if  the  question  turned  on  how  the  decree  ought  to 
be  altered,  it  would  be  erroneous  to  alter  it  in  the  manner  prayed, 
as  this  would  be  giving  it  a  different  form  and  effect  from  what 
was  intended  at  the  hearing.  From  this  decision  the  plaintiff 
appealed  to  the  Lord  Chancellor. 

1849.    January  13. 

Mr,  J.  Parker^  Mr.^RoU^  and  Mr,  A,  Smithy  for  the  plaintiff, 
contended  that  the  case  was  one  in  which  the  Court,  in  the  exer- 
cise of  its  discretion,  might  either  itself  have  pronounced  a  decision, 
or  have  directed  an  issue;  that  the  Court  had  acceded,  at  the 

request,  and  by  the  consent  of  the  parties,  to  adopt  the 
*  140    former  course ;  *  but  that  this  consent  in  no  way  precluded 

the  right  of  appeal.  They  referred  to  Morris  v.  Davies^  (a) 
which  was  the  case  of  an  appeal  to  the  House  of  Lords  from  a 
decree  which,  from  its  nature,  could  only  have  been  made  by  jcou- 
sent,  although  the  consent  was  not  expressed  on  the  face  of  it, 
and  where  an  objection,  taken  to  its  being  heard  on  the  ground 
of  such  consent,  was  overruled. 

Buck  V.  Fawcett  (&)  and  Bowker  v.  Hunter  (c)  were  also  cited ; 
and,  in  reference  to  the  form  in  which  it  was  sought  to  correct  the 
decree  of  the  Vice- Chancellor,  the  plaintiff  relied  on  Davenport  v. 
Stafford^  (rf)  Sheehy  v.  Muskerry.  («) 

January  15. 

The  Lord  Chancellor,  without  hearing  the  counsel  on  the 
other  side,  affirmed  the  decision  of  the  Vice-Chancellor,  and  dis- 
noissed  the  petition.  His  Lordship  observed  that  he  had  had  an 
interview  with  the  Vice-Chancellor,  who  stated  that  the  parties 
before  him  deliberately  consented  tliat  he  should  take  on  himself 

(a)  5  CI.  ft  Fin.  163.     See  also  Woodmason  v.  Doyne,  10  01.  &  Fin.  22. 
(6)  3  P.  W.  242.  {d)  8  Beav.  603. 

(c)  2  Dick.  611.  («)  7  CI.  &  Fin.  1. 
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to  decide  the  matter,  be  having  formed  a  concluBiye  opinion  that 
it  was  necessary  to  have  the  intervention  of  a  jury.  His  Lordship 
then  referred  to  an  opinion  which  he  had  intimated  in  the  course 
of  the  argument,  —  viz.,  that  it  was  open  to  the  plaintiff,  upon  the 
general  appeal,  to  show  that  it  was  a  case  which  did  not  require 
to  be  tried  by  a  jury,  and  that  it  was  a  proper  case  for  the  decision 
of  the  Court,  upon  the  understanding,  however,  that  the  appeal 
must  be  at  once  dismissed  if  it  should  appear  to  be  a  case  for  a 
jury,  as  he,  the  Lord  Chancellor,  would  not  in  that  event  take  upon 
himself  to  decide  it  one  way  or  the  other,  not  being  willing 

*  to  adopt  the  jurisdiction,  which  the  Vice-Chancellor  had,  *  141 
by  the  consent  of  the  parties,  assumed  for  that  purpose. 

March  16. 

Under  these  circumstances  the  general  &ppeal  came  on  before 
the  Lord*  Chancellor ;  when,  after  some  further  discussion,  his 
Lordship  allowed  it  to  be  proceeded  with,  upon  the  terms  and  for 
the  purpose  above  stated. 

The  following  statement  of  the  facts  of  the  case  will  show  the 
nature  of  the  question  at  issue  between  the  parties.  The  defend- 
ant, Sir  Charles  Forbes,  had  been  for  many  years  previously  to, 
and  was  during  the  whole  period  of,  the  plaintiff's  connection  with 
the  house  of  Forbes  &  Co.,  the  head  and  governing  partner  of 
that  concern,  and  in  such  character  exercised  control  and  super- 
intendence over  its  affairs,  and  the  exclusive  right  of  admitting 
and  removing  partners  whenever  he  deemed  it  proper  to  do  so. 
Thus  the  plaintiff  had  been  admitted  by  Sir  C.  Forbes  as  a  partner 
in  1810,  dismissed  in  1818,  re-admitted  in  1821,  and  finally  dis- 
missed in  1842.  There  were  no  articles  of  partnership;  the 
partnership  was  considered  as  divided  into  sixteen  annas,  or 
shares ;  and  whenever  a  partner  died,  retired,  or  was  dismissed, 
his  shares  were  either  allotted  to  a  new  paHner,  or  carried  to  a 
distinct  account  until  allotted  or  appropriated.  Previously  to 
1824,  this  distinct  account  was  headed  "  Charles  Forbes  his  sus- 
pense  account  in  company ; "  but,  subsequently  to  that  time,  it 
was  headed,  ^'  Suspense  accoimt  in  company."  This  alteration 
was  made  by  the  direction  of  Sir  C.  Forbes,  who,  at  the  same 
time,  distinctly  reserved  to  himself  the  control  over  the  account. 
Between    the    years   1880    and    1840,  the   plaintiff  and 

*  defendant  were,  in  consequence  of  the  retirement  of  the  *  142 
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other  members  of  the  house,  the  sole  partners  in  the  con- 
cern, each  having  four-sixteenth  shares,  and  the  remaining  eight- 
sixteenth  shares  being  carried  to  an  account  entitled  ^^  Suspense 
account  in  company  for  eight  annas  share  200,000  rupees." 

The  principal  question  now  raised  between  the  plaintiff  and 
defendant,  and  the  only  one  to  which  it  is  necessary  particularly 
to  advert,  related  to  the  manner  in  which  the  profits  arising  on 
these  suspense  shares,  during  a  certain  portion  of  the  period 
between  1830  and  1840,  were  to  be  dealt  with,  the  plaintiff  by 
his  bill  claiming  to  share  them  equally  with  the  defendant,  and 
the  defendant  insisting,  on  the  other  hand,  that  they  were  his  own 
exclusive  property.  The  plaintiff  relied  on  the  legal  inference  to 
be  drawn  from  the  facts  that  there  were  no  articles  of  partnership, 
—  that  he  held  an  equal  number  of  shares  with  the  defendant,  — 
that  in  the  conduct  of  the  business,  as  shown  by  the  books  for 
several  years  previously  to  1830,  the  profit  and  loss  accruing  to 
the  suspense  account  had  been  divided  amongst,  or  borne  by,  the 
partners  of  the  firm  for  the  time  being,  in  proportion  to  their 
interests  ;  and  that,  although  this  had  been  done  under  the  direc- 
tions of  the  defendant,  yet  that  these  directions  had  been  given 
under  the  joint  authority  of  the  plaintiff  and  the  defendant.  The 
evidence  in  the  cause,  which  was  very  volimiinous,  consisted 
mainly  of  the  accounts  of  the  partnership,  various  letters  (the 
effect  of  which  is  noticed  by  the  Lord  Chancellor),  and  the  oral 
testimony  of  Mr.  Bowman,  this  witness  speaking  to  the  fact  of 
the  absolute  and  uncontrolled  dominion  exercised  by  Sir  Charles 
Forbes  over  all  the  partnership  transactions,  —  of  his  exclusive 
right  to  the  suspense  shares,  —  and  of  his  uniformly  supplying 
the  proportion  of  capital  appertaining  to  those  shares. 

*  143  *  Mr.  J.  Parker  J  Mr.  BoU,  and  Mr.  A.  Smith,  for  the 
plaintiff,  referred  to  the  presumption  of  law  that,  where  a 
partnership  is  admitted  to  exist  without  any  stipulations  as  to  the 
proportions,  the  parties  are  entitled  to  the  profits  in  equal  moie- 
ties. Peacock  v.  Peacock,  (a)  They  commented  strongly  on  the 
extraordinary  nature  of  the  partnership  set  up  by  the  defendant, 
and  endeavoured  to  show  that  he  could  not  have  considered  the 
suspense  shares  as  his  own  private  property,  referring  for  this 
purpose  to  the  fact  that  the  letter,  directing  the  appropriation  of 

(a)  2  Camp.  45 ;  16  Yes.  49. 
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the  suspense  shares  was  the  joint  letter  of  the  plaintiff  and  the 
defendant.  They  further  insisted  that,  on  every  division  of  the 
profits  of  the  partnership,  the  plaintiff  had  shared  equally  with 
the  defendant ;  and  relied  on  this  circumstance  as  a  strong  ground 
in  support  of  the  right  claimed  by  the  bill. 

Mr,  Bethell^  Mr.  Itewisj  and  Mr.  Schomberg^  contra,  contended 
that  this  was  not  a  case  of  ordinary  partnership ;  if  it  were  so, 
the  rule  as  laid  down  in  Peacock  v.  Peacock  might  be  applicable  ; 
that  in  fact  there  was  no  precedent  by  which  the  nature  of  this 
partnership  could  be  tested ;  that  its  constitution  was  only  to  be 
ascertained  by  reference  to  the  course  of  practice,  and  the  corre- 
spondence between  the  partners  in  the  concern ;  that  in  almost 
every  letter,  even  in  those  which  the  plaintiff  alleged  to  have  been 
the  joint  letters  of  himself  and  Sir  G.  Forbes,  there  was  an  allu- 
sion, more  or  less  distinct,  to  the  absolute  ownership,  which  Sir 
C.  Forbes,  from  first  to  last,  had  asserted  with  respect  to  these 
suspense  shares ;  that  the  very  fact  of  any  direction  being  re- 
quired for  the  purpose  of  their  appropriation  disproved  the 
plaintiff^s  case ;  for  how  could  that  be  subject  to  the  *  ordi-  *  144 
nary  incidents  of  a  partnership,  which  required,  from  time 
to  time,  instructions  as  to  the  mode  in  which  it  was  to  be  appro- 
priated in  the  distribution  of  profits. 

They  referred  at  great  length  to  the  partnership  books  and 
other  evidence,  as  showing  that  the  suspense  shares  had  always 
been  under  the  absolute  control  of  the  defendant ;  that  they  were 
never  appropriated  except  under  directions  from  him,  and  that 
whatever  proportion  of  the  prdfits  of  the  suspense  shares  had 
been  received  by  the  plaintiff,  in  the  divisions  which  had  from  time 
to  time  taken  place  of  partnership  profits,  was  attributable  to  the 
bounty  of  the  defendant,  and  not  a  matter  of  right  in  the  plaintiff; 
that  as  regarded  the  partnership  carried  on  between  the  plaintiff 
and  defendant  from  1830  to  1840,  the  plaintiff  had  distinctly  rec- 
ognized the  defendant's  right  to,  and  control  over,  the  suspense 
shares  ;  and  that  during  that  period,  as  well  as  throughout  the  pre- 
vious partnership,  the  capital  belonging  to  and  represented  by  the 
suspense  shares,  had  been  contributed  by  the  defendant  alone. 

• 

Mr,  /.  Parker^  in  reply. 

April  19. 

Thb  Lobb  Ghancbllob.  —  The  question  in  this  cause  being  in 
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what  shares  the  plaintiff  and  defendant  were  interested  in  the 
partnership  carried  on  by  them  from  1880  to  1840,  it  is  obvious 
that  when  the  cause  was  originally  heard  before  the  Yice-Chan- 
oellor,  the  case  might  have  appeared  so  clear,  either  for  or  against 
the  plaintiff's  proposition,  as  to  have  enabled  the  Court  to  dismiss 
the  bill,  or  to  decree  for  the  plaintiff  on  the  evidence  produced ; 
or  it  might  have  appeared  so  far  doubtful,  as  to  have  made 

*  145  it  the  duty  of  the  Court,  in  *  the  exercise  of  its  usual  prac- 

tice, to  direct  an  issue.  Both  parties  deprecating  the  latter 
course,  the  Vice-Chancellor,  desiring  to  comply  with  the  request 
of  both  parties,  took  upon  himself  the  duty  not  entering  into  his 
functions  as  a  Judge  in  equity,  of  deciding  on  a  matter  of  fact, 
which  he  must  have  been  of  opinion  was  proper  for  the-  decision 
of  a  jury. 

In  a  celebrated  case  of  legitimacy,  Morris  v.  Davies^  Lord  Lynd- 
hurst  adopted  a  similar  course ;  and  upon  appeal  to  the  House 
of  Lords  from  his  decision,  (a)  the  House  thought  itself  bound 
to  consider  and  decide  upon  the  case  so  entertained  by  the  Court 
of  Chancery,  though  not  according  to  the  usual  course  of  its  juris- 
diction. I  did  not,  therefore,  feel  myself  at  liberty  to  decline 
hearing  the  cause,  although  the  parties  had  by  their  consent, 
recorded  in  the  decree  appealed  from,  precluded  themselves  from 
asking  for,  or  me  from  directing,  an  investigation  of  their  claims 
before  a  jury,  the  only  proper  tribunal  for  the  purpose,  if  the  mat- 
ter were  really  one  of  doubt ;  besides  which,  I  thought  that  the 
plaintiff  ought  to  be  permitted  to  show,  if  he  could,  that  what  he 
claimed  was  so  free  from  doubt,  as  to  entitle  him  to  the  decree 
which  he  now  asks,  without  the  intervention  of  a  jury ;  in  which 
case  the  consent,  if  applicable,  would  not  prejudice  his  claim.  If 
it  were  necessary  in  this  case  to  consider  whether  parties  by  their 
consent,  or  other  acts,  could,  on  a  rehearing  or  upon  appeal,  call 
on  the  Court  to  decide  on  a  matter  which  in  the  usual  course 
would  be  referred  to  another  tribunal,  I  should  probably  not  have 
been  disposed  to  have  assumed  that  duty,  except  so  far  as  the 
House  of  Lords  informed  me  that  I  ought  to  do  so.    That 

*  146   question  can  only  arise  in  matters  in  which  the  *  case  appears 

to  be  so  doubtful  that  the  Judge  of  the  Court  of  Equity  finds 
that  he  cannot,  on  the  materials  before  him,  come  to  a  satisfactory 
conclusion.    It  does  not  arise  in  the  present  instance,  because  I 

(a)  5  CL  &  Fin.  168. 
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am  of  opinion  that  the  plaintiff  has  whoUj  failed  in  making  out 
his  case ;  and  if  there  had  been  no  such  consent  as  stands  re- 
corded, I  should  not  have  felt  any  difficulty  in  coming  to  a  satis- 
factory conclusion,  without  the  assistance  of  a  jury. 

Tlie  plaintiff  puts  this  case  in  his  bill,  and  his  argument  rests 
upon  the  supposition,  that  from  1830  to  1840  Sir  Charles  Forbes 
and  the  plaintiff  were  equal  partners ;  and  Peacock  v.  Peacock 
was  relied  on  as  a  foundation  for  that  assumption.  In  that  case 
it  was  properly  held,  that  in  the  absence  of  any  contract  between 
the  parties,  or  any  dealing  from  which  a  contract  might  be  in- 
ferred, it  would  be  assumed  that  the  parties  had  carried  on  their 
business  on  terms  of  an  equal  partnership.  That  case  has  no 
application  to  the  present,  because  there  is  in  this  case  conclusive 
evidence,  not  from  any  form  of  contract,  but  &om  the  books  of  the 
business  and  the  dealings  between  the  parties,  that  such  were  not 
the  terms  on  which  the  parties  carried  on  their  business.  An 
equal  partnership  implies  not  only  an  equal  participation  de  facto 
in  profits  and  loss,  but  a  right  in  each  partner  to  claim  and  insist 
on  such  participation.  This  is  what  the  law  has  implied,  in  the 
absence  of  all  evidei^ce  of  a  contrary  intention  of  the  parties. 
But  what  would  have  been  the  decision  in  Pea>cock  v.  Peacock^  if 
the  books  and  accounts,  instead  of  absolute  silence  as  to  the  shares 
of  the  partners  in  each  year,  had  described  the  shares  in  which 
the  partners  were  entitled  in  the  business,  and  had  attributed  to 
the  plaintiff  four-sixteenths  only  of  the  shares  of  the  busi- 
ness ?  These  entries  are  as  conclusive  *  of  the  rights  of  *  147 
the  parties  as  if  they  had  been  found  prescribed  in  a  regu- 
lar contract.  In  fact,  the  plaintiff's  case  is  not  what  the  bill 
alleges ;  but  it  consists  in  this,  not  a  contract  of  equality  (for  that 
is  negatived  by  the  entries  in  the  books,  and  by  all  the  dealings 
between  the  partners),  but  on  a  supposed  special  contract,  that 
upon  any  share  becoming  unappropriated  by  the  death  or  retire- 
ment of  the  former  holder  of  it,  such  share  should  be  appropriated 
between  the  continuing  partners  according  to  their  original  inter- 
est. But  this  the  books  negative  ;  for  if  that  had  been  the  inten- 
tion of  the  parties,  there  would  not  have  been  any  reason  for  keeping 
the  vacant  shares  on  the  books,  but  they  would  have  become  ab- 
sorbed in  the  shares  of  the  continuing  partners,  and  this  would 
have  been  a  matter  of  right  in  each  partner;  and  Sir  Charles 
Forbes,  although  he  might  have  dissolved  the  partnership,  would 
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have  had  no  more  right  to  deprive  any  partner,  whilst  he  con- 
tinued in  the  partnership,  of  the  proportion  of  such  vacant  shares, 
than  of  that  partner's  own  shares.  It  appears,  however,  from  the 
commencement  to  the  end,  Sir  Charles  Forbes  claimed  and  exer- 
cised such  a  right,  and  that  neither  the  plaintiff,  nor  any  of  the 
partners,  set  up  any  title  against  it.  The  fact  appears  to  be,  that 
Sir  Charles  Forbes,  having  succeeded  to  this  establishment  of  his. 
uncle,  who  founded  it,  considered  himself,  and  was  considered  by 
all  the  persons  whom  he  from  time  to  time  admitted  into  partner- 
ship with  him  in  that  business,  as  the  master  and  owner  of  that 
concern ;  he  alone  supplied  the  capital,  and  divided  the  business 
into  sixteenth  shares,  which,  at  his  own  will  and  pleasure,  he  from 
time  to  time  disposed  of  in  various  proportions  between  the  differ- 
ent partners,  but  which  he  resumed  at  pleasure,  or  either  bestowed 
those  shares  on  others,  or  kept  them  unappropriated,  describing  them 
in  the  books  as  ^'  Suspense  shares ; "  at  first,  ^^  Sir  Charles 
*  148  Forbes  his  suspense  shares  in  company,"  *  afterwards  "  Sus- 
pense shares  in  company,"  which  shares,  though  kept  alive 
in  the  books,  were  treated,  for  the  purpose  of  profit  and  loss,  as 
actual  shares.  It  was  attempted,  on  the  behalf  of  the  plaintiff,  to 
show  that  this  was  done  for  the  purpose  of  obtaining  an  accumu- 
lated means  to  meet  the  chances  of  future  losses ;  but  this  attempt 
wholly  failed,  the  general  profit  and  loss  account  being  dealt  with 
in  another  form  for  this  purpose. 

The  only  fact  established  by  the  plaintiff,  on  which  he  could  rest 
his  claim  was,  that  in  many  instances  (and  if  in  all  would  make 
no  difference),  the  profits  attributed  to  those  suspense  shares  were 
divided  between  the  existing  partners  according  to  their  own 
shares.  If  this  had  been  done  as  a  matter  of  course  on  every 
division  of  profit,  some  evidence  would  have  been  afforded  of  some 
contract  for  that  purpose,  though  that  is  not  the  case  made  by  the 
bill ;  but  it  appears  that  in  every  case  of  a  division  of  profit  of  the 
suspense  shares,  a  special  direction  was  given  for  that  purpose  by 
Sir  Charles  Forbes,  by  which  the  existence  of  any  contract  for  that 
purpose  is  disproved.  It  was  indeed  said  in  most,  if  not  in  aU  those 
directions,  Mr.  Stewart  was  a  party,  which  adds  to  the  weight  of 
the  evidence  t^inst  him ;  for  that  shows  that  he  made  no  claim 
of  right,  which,  if  it  had  existed,  would  have  rendered  such  spe- 
cial directions  unnecessary,  and  would  have  been  placing  himself 
in  the  position  of  receiving  that,  as  a  bounty  from  another,  which 
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by  right  was  his  own.  The  letter  relied  on  by  the  plaintiff,  as 
showing  the  appropriation  of  the  suspense  shares,  does  show  such 
appropriation,  but  under  the  express  direction  of  Sir  Charles 
Forbes,  with  the  knowledge  of  the  plaintiff,  who  wrote  the  letter, 
and  under  an  express  reservation  that  the  future  appropria- 
tions of  the  suspense  shares  were  to  be  under  *  Sir  Charles  *  149 
Forbes's  direction,  and  to  which  letter  Sir  Charles  Forbes 
himself  adds,  ^^  without  which  no  arrangement  respecting  the  sueh 
pense  shares  is  at  any  time  to  be  made,  not  even  subject  to  my 
approval,  but  reference  to  be  made  to  me  in  the  first  instance. 
C.  F."  It  was  contended  for  the  plaintiff,  that  the  profits  now 
claimed  by  him  arose  during  the  period  in  which  joint  instructions 
were  given  as  to  dealing  with  the  profits  of  the  suspense  accounts. 
Had  that  been  so,  it  would  not  be  applicable  to  the  case  made  by 
the  plaintiff,  who  claims,  not  under  a  special  right,  but  under  a 
general  right  as  an  equal  partner.  The  fact,  however,  is  not  so. 
(Here  his  Lordship  referred  to  various  letters,  in  one  of  which, 
signed  by  Sir  Charles  Forbes  and  the  plaintiff,  there  was  con- 
tained a  direction  ^'  that  the  dividends  which  were  coming  'to  the 
credit  of  suspense,  profit  and  loss  account  in  company  from 
1880-31,  to  1835-36,  and  of  the  following  years,  were  to  be  held 
subject  to  the  control  of  Sir  Charles  Forbes.")  There  are  many 
other  passages  of  the  letters  and  entries  in  the  books,  which  are 
conclusive  against  the  plaintiff's  claim ;  and  notwithstanding  some 
circumstances,  and  some  loose  expressions  that  were  relied  on  for 
the  plaintiff,  no  doubt  appears  to  me  to  remain,  on  the  written  evi- 
dence  alone,  of  the  entire  failure  of  the  plaintiff's  title;  in  addi- 
tion to  which  there  is  the  important  evidence  of  Mr.  Bowman. 

The  result  is,  that,  in  my  opinion,  it  is  clearly  proved  the  plaintiff 
never  had  any  right,  as  a  partner,  to  more  than  one-fourth  part  of 
the  profits  of  the  business,  and  that  the  suspense  shares  were,  and 
were  known  and  acknowledged  by  all  parties  concerned  to  be.  Sir . 
Charles  Forbes's  exclusive  property,  though  the  plaintiff  frequently 
received*  portions  of  the  profits  of  such  shares  as  a  bounty. 
It  appears  to  me  to  be  an  attempt,  on  *  the  part  of  the  plain-  *  150 
tiff,  to  use  his  friend's  bounty  as  evidence  of  a  right,  which 
his  own  conduct  throughout  his  connection  with  him  displaces.     I 
have,  therefore,  no  hesitation  in  affirming  the  decree  of  the  Vice- 
Chancellor ; .  and  I  have  only  to  express  my  regret  that  so  clear  a 
case  has  occupied  so  much  of  the  time  of  the  Court ;  and  therefore 
the  appeal  must  be  dismissed,  and  dismissed  with  costs. 
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PENNY  V.  WATTS.' 
1849.    March  24,  80,  31.    April  8,  21. 

On  the  marriage  of  the  defendant  with  A.  B.,  who,  under  the  will  of  her  former 
husband,  was  entitled  to  certain  real  estates  charged  with  a  legacy  of  20002., 
payable  to  C.  D.,  ^femesole^  the  defendant  had  notice  that  C.  D.,  while 
soUt  had  released  this  legacy  to  A.  B.,  and  that  A.  B.  had  in  consequence 
devised  to  C.  D.  a  certain  part  of  the  real  estates :  Hdd^  that  the  knowledge 
of  these  facts  rendered  it  incumbent  on  the  defendant  to  make  further  in- 
quiries, and  affected  him  with  constructive  notice  of  an  equitable  title  acquired 
by  the  husband  of  C.  D.,  under  a  subsequent  agreement  with  A.  B.,  to  have 
the  devised  estate  conveyed  to  him.' 

At  the  time  of  the  defendant's  marriage  with  A.  B.,  the  husband  of  C.  D.  was  in 
possession  as  tenant  of  the  estate  in  question.  Qucere,  whether  this  circum- 
stance alone  would  affect  the  defendant  with  constructive  notice  of  the  real 
interest  which  the  husband  of  C.  D.  had  in  the  estate. 

Issues  directed  to  ascertain  the  facts  on  which  the  title  of  the  husband  of  C.  D. 
depended. 

The  plaintiff  in  this  case  by  his  original  bill,  filed  the  21st  Jan- 
uary, 1846,  and  subsequently  amended,  stated  that  C.  B.  TJnett, 

1  See  S.  C  2  De  G.  &  Sm.  501 ;  2  Sugden  Y.  &  P.  (7th  Am.  ed.)  1071  and 
note;  (Eng.  ed.  1851),  p.  622,  623;  1  Story  £q.  Jur.  §  410  note;  Stor/£q. 
PI.  §  604  a. ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  675,  676  and  notes. 

'  See  Matson  v.  Denis,  12  W.  R.  596.  Sir  Edward  Sugden,  in  his  work  on 
Vendors  &  Purchasers  (Eng.  ed.  1851),  p.  607,  having  stated  the  facts  of  notice 
in  this  case,  remarks,  "  this  was  held  by  Lord  Cottenham,  overruling  a  decision 
of  y.  C.  Knight  Bruce,  to  be  notice,  as  leading  to  inquiry,  of  an  equitable 
reversionary  title  in  the  husband  of  the  legatee  under  a  subsequent  agreement 
with  the  lady,  the  devisor,  before  her  marriage,  to  convey  the  devised  estate  to 
him.  This  seems  to  carry  the  principle  too  far,  and  certainly  justifies  the  ob- 
servation of  the  y.  C,  after  .the  reversal,  that  the  case  appeared  to  him  one  of 
the  strongest  he  remembered  as  to  constructive  notice.^'  Penny  v.  Watt-s,.  2 
De  G.  &  Sm.  501.  See  2  Sugden  V.  &  P.  (7ih  Am.  ed.)  1052  and  note,  to  this 
point;  Green  v.  Slayter,  4  John.  Gh.  46;  Sterry  v.  Arden,  1  John.  Ch.  267; 
Peters  v,  Goodrich,  3  Conn.  146 ;  Pitney  v.  Leonard,  1  Paige,  462 ;  1  Story  Eq. 
Jur.  §  400 ;  Ogilvie  v.  Jeaffireson,  6  Jur.  N.  S.  970 ;  Gibson  v,  lago,  6  Hare, 
112;  Farrow  v.  Rees,  4  Beav.  18;  Hewitt  v,  Loosemere,  9  Hare,  449;  Rogers 
V.  Jones,  8  N.  H.  264.  The  policy  of  the  registry  laws  in  the  United  States 
seems  to  require  more  notice  than  that  which  is  barely  sufficient  to  put  a  party 
upon  inquiry.  Suspicion  of  notice  is  not  enough.  4  Kent  (11th  ed.),  171, 172; 
Fort  V.  Burch,  6  Barb.  60;  Tuttle  v.  Jackson,  6  Wend.  226;  Jackson  o,  yan 
yalkenbui^,  8  Cowen,  260 ;  Jackson  v.  Given,  8  John.  137 ;  Mundy  v.  yawter, 
3  Grattan,  518 ;  Doe  v.  Beed,  4  Scam.  117 ;  2  Sugden,  y.  &  P.  (7th  Am.  ed.) 
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deceased,  devised  his  real  and  personal  estate,  subject  only  to  the 
payment  of  his  debts  and  legacies,  to  his  wife  Rebecca  (who  after- 
wards intermarried  with  the  defendant  Watts) ;  that  the  testator 
by  his  will  gave  to  his  niece  Elizabeth  Stone  (who  afterwards  be- 
came, the  wife  of  the  plaintiff),  a  legacy  of  2000/.,  and  that  she 
died  in  1836,  shortly  after  her  marriage,  without  having  received 
payment  of  the  legacy;  that  the  plaintiff,  as  her  representative, 
was  entitled  to  the  legacy  in  question  with  interest ;  that 
Rebecca  Watts,  having  *  possessed  herself  of  the  whole  of  *  151 
the  real  and  personal  estate  of  the  testator,  to  an  extent  much 
more  than  sufficient  •  for  the  payment  of  his  debts  and  legacies, 
nevertheless  refused  to  pay  the  legacy ;  that  in  1843  she  married 
the  defendant  Watts,  upon  whom  she  made  a  settlement  of  the  said 
real  estates ;  that  the  defendant  Watts  possessed  himself  of  all  the 
testator's  estate  and  effects  which  remained  undisposed  of,  and  that 
he  was  in  possession  of  the  rents  and  profits  of  the  real  estates. 
The  bill,  after  stating  that  the  legacy  was  well  charged  on  the  real 
estates  of  the  testator,  and  a  pretence  by  the  defendants  that  the 
legacy  had  been  released,  prayed  an  account  and  payment  of  the 
legacy  out  of  the  personal  estate  ;  and,  if  that  was  insufficient  and 
any  part  thereof  had  been  applied  in  payment  of  any  debt  on  any 
security,  a  declaration  that  the  plaintiff  was  entitled  to  stand  as 
an  incumbrancer  on  the  real  estate,  to  the  extent  to  which  the  per- 
sonal estate  had  been  applied  in  payment  of  any  debt  or  debts  due 
on  such  security. 

Mr.  and  Mrs.  Watts  filed  a  joint  answer  to  this  bill,  denying  the 
plaintiff's  right  to  the  legacy,  and  containing  a  passage  (the  de- 
fendants speaking  as  to  their  belief)  to  the  following  effect :  that 
during  the  months  of  July,  August,  September,  and  a  part  of 
October,  1831,  the  defendant  Rebecca  Watts  and  Elizabeth  Penny, 
then  Elizabeth  Stone,  were  residing  at  Sandgate,  in  the  county  of 
Kent,  and  that  some  time,  during  that  period,  prior  to  the  30th  of 
August,  1831,  it  was  i^eed  between  the  defendant  Rebecca  Watts 
and  Elizabeth  Penny,  who  was  then  of  the  age  of  thirty-one  years, 

1041  note,  1052  note.  Where  actual  notice  is  required,  the  party  upon  whom 
it  is  to  be  proved  is  not  bound  to  inquire  at  all.  2  Sugden  Y.  &  P.  (7th  Am.  ed.) 
lOiO  note,  1052  note;  Pomroy  o.  Stevens,  11  Met  244;  Spofford  v,  Weston, 
29  Maine,  140 ;  Curtis  v.  Mundy,  3  Met.  405 ;  Nantz  v,  MTherson,  7  Monroe, 
599 ;  Peters  v.  Goodrich,  ubi  sup.  But  notice  such  as  men  usually  act  upon  in 
the  ordinary  affairs  of  life  is  sufficient.    Curtis  v.  Mundy,  uhi  tup, 
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that  Elizabeth  Penny  should  release  to  the  defendant  Rebecca 
Watts  the  legacy  of  2000/.  given  to  her  by  the  will  of  the  testator 
G.  B.  Unett,  and  that  the  defendant  Rebecca  Watts  should  by  her 
will  devise  to  Elizabeth  Penny  a  part  of  the  real  estates  devised  to 
the  defendant  Rebecca  Watts  by  the  will  of  C.  B.  Unett, 
*  152  and  that  Elizabeth  Penny  *  expressed  her  wish  that  the  es- 
tate consisting  of  the  farm,  messuage,  and  lands  called 
Broadward  Hall,  which  had  been  the  place  of  residence  of  the  tes- 
tator, and  where  Elizabeth  Penny  had  been  residing,  should  be  so 
devised  to  her  by  the  defendant  Rebecca  Watts,  and  she  stated  to 
the  defendant  Rebecca  Watts  that  she  preferred  Broadward  Hall 
property  to  certain  other  property  in  Herefordshire,  although  the 
latter  was  of  greater  value ;  or  Elizabeth  Penny  expressed  herself 
to  the  defendant  Rebecca  Watts  in  words  to  that  effect,  and  that 
the  defendant  Rebecca  Watts  acceded  to  the  wish  so  expressed  by 
Elizabeth  Penny,  and  agreed  to  devise  to  her  the  estate  called 
Broadward  Hall ;  and  that,  in  pursuance  of  the  agreement  so  made 
between  them,  the  defendant  Rebecca  Watts,  in  the  month  of 
August,  1831,  at  Sandgate,  duly  made  and  signed  her  will,  and 
devised  the  last-named  estate  to  Elizabeth  Penny,  then  Elizabeth 
Stone,  and  that  she,  by  deed  under  her  hand  and  seal,  released 
the  defendant  Rebecca  Watts  from  the  payment  of  the  legacy  of 
2000/.,  and  the  interest  thereof,  and  all  actions,  suits,  claims,  and 
demands  in  respect  thereof.  In  another  passage  of  the  same  an- 
swer, it  was  stated  that  the  defendant  Rebecca  Watts  before  her 
marriage  with  the  defendant  John  Watts,  informed  him,  as  the 
fact  was,  that  by  agreement  between  her  and  Elizabeth  Penny, 
before  the  marriage  of  Elizabeth  Penny  to  the  plaintiff,  she  Eliza- 
beth Penny  had  given  up  her  right  to  the  said  legacy,  and  in  lieu 
thereof,  she  Rebecca  Watts  had  by  will  left  her  Broadward  Hall, 
part  of  the  estate  devised  to  her  by  her  first  husband.  The  an- 
swer subsequently  referred  to  the  finding,  in  a  mutilated  condition, 
by  the .  defendants  of  the  release  said  to  have  been  executed  by 
Elizabeth  Penny. 

Shortly  after  this  answer  was  filed,  and  on  the  19th  April,  1846, 
the  defendant  Rebecca  Watts  died.     The  plaintiff  then 
*158    filed  another  bill  against  John  Watts,  in  *  which,  after 
stating  that  the  defendant  had  refused  to  take  out  repre- 
sentation to  his  late  wife ;   but  that  in  fact  he  had  possessed 
himself  of  her  personal  estate,  as  well  as  of  that  of  the  testator, 
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alleged  that  since  the  death  of  Rebecca  Watts,  he  the  plaintiff  had 
discovered  that  she  had  in  1835,  shortly  before  the  marriage  of 
the  plaintiff  with  Elizabeth  Stone,  given  instructions  to  a  Mr.  F. 
Marston,  in  consequence  of  which  the  following  agreement  was 
prepared  and  executed  by  Mrs.  Watts  and  Elizabeth  Stone  before 
the  plaintiff's  marriage,  that'  is  to  say,  ^^  An  agreement  entered 
into  this  29th  day  of  September,  1885,  by  and  between  Rebecca 
Unett  of  Broadward  Hall,  in  the  parish  of  Clungunford,  and 
county  of  Salop,  widow,  of  the  one  part,  and  John  Penny  of  the 
same  place,  bachelor,  and  Elizabeth  Stone  of  the  same  place, 
spinster,  of  the  other  part,  as  follows :  whereas  the  late  Charles 
Bayley  Unett,  of  Broadward  Hall  aforesaid,  deceased,  did,  by  his 
last  will  and  testament,  give  and  bequeath  to  the  said  Elizabeth 
Stone  the  smn  of  2000/.,  and  appointed  the  said  Rebecca  Unett 
his  widow  sole  executrix  to  the  said  will,  and  which  said  sum  of 
20002.  has  not  been  paid  to  the  said  Elizabeth  Stone,  or  any  part 
thereof;  and  whereas  a  marriage  is  agreed  upon,  and  shortly  to 
be  had  and  solemnized  by  and  between  the  said  John  Penny  and 
the  said  Elizabeth  Stone,  and  it  is  not  convenient  for  the  said 
Rebecca  Unett  to  pay  the  said  Elizabeth  Stone,  or  her  intended 
husband,  the  said  sum  of  2000/. ;  it  is  therefore  hereby  agreed  by 
and  between  the  said  parties,  that  in  consideration  of  the  said 
Elizabeth  Stone  giving  up  to  the  said  Rebecca  Unett  the  said 
legacy  of  2Q00/.,  the  said  Rebecca  Unett  shall  effectually  secure 
to  the  said  Elizabeth  Stone  and  the  said  John  Penny  her  intended 
husband,  all  her  the  said  Rebecca  Unett's  real  estates  hereinafter 
mentioned  and  described,  and  in  manner  and  form  following.  It 
is,  therefore,  hereby  agreed  by  and  between  the  said  parties, 
*  that  the  said  Elizabeth  Stone  and  John  Penny  relinquish,  *  154 
give  up,  and  release  to  the  said  Rebecca  Unett,  from  the 
day  of  the  date  hereof,  the  said  sum  of  2000/.  and  all  interest  due 
thereon ;  and  for  the  consideration  aforesaid,  and  also  in  further 
consideration  of  the  said  intended  marriage,  the  said  Rebecca 
Unett  doth  hereby  contract  and  agree,  by  good  and  sufficient  con- 
veyances in  the  law,  or,  by  her  last  will  and  testament,  to  seise, 
invest  and  'secure  to  them  the  said  John  Penny  and  Elizabeth 
Stone,  their  heirs  and  assigns  for  ever,  all  and  every  the  real 
estates  of  her  the  said  Rebecca  Unett,  free  from  all  incumbrances, 
situate,  lying,  and  being  within  the  county  of  Salop,  such  seisin  to 
take  effect  and  commence  from  the  day  of  the  death  of  the  said 
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Rebecca  Unett  and  not  before ;  and  all  the  real  estates  belonging 
to  her  the  said  Rebecca  TJnett,  situate  in  the  county  of  Hereford, 
she  reserves  for  her  life,  the  life  of  her  brother  Humphrey  John 
Stone,  and  the  lives  of  his  two  daughters  Frances  Stone  and 
Susannah  Stone,  in  order  to  make  provision  for  their  maintenance 
during  their  lives;  and  subject  thereto,  the  said  Rebecca  Unett 
hereby  agrees,  and  undertakes,  by  good  and  sufficient  conveyances  in 
the  law,  or  by  her  last  will  and  testament,  to  seise  and  secure  to  the 
said  John  Penny  and  Elizabeth  Stone  all  the  real  estates  and 
shares  of  real  estates  of  and  belonging  to  her  the  said  Rebecca 
Unett,  situate  within  the  county  of  Hereford,  to  hold  to  them  the 
said  John  Penny  and  Elizabeth  Stone  from  and  after  the  day  of  ^ 

tiie  death  of  the  said  Rebecca  Unett,  Humphrey  John  Stone, 
Frances  Stone,  and  Susannah  Stone,  their  heirs  and  assigns  for 
ever:  And  it  is  further  agreed  between  the  said  parties  that  a 
deed  of  settlement,  or  should  it  be  found  most  advisable,  a  will  or 
wills,  shall  be  made  and  executed  by  the  said  parties,  to  effectually 

secure  the  said  real  estates,  and  release  the  said  legacy 
*156    *  according  to  the  terms  and  conditions  herein  written. 

Witness  our  hands,  Rebecca  Unett.  Elizabeth  Stone.  Signed 
by  the  said  Rebecca  Unett  and  Elizabeth  Stone,  in  the  presence  of 
Francis  Marston,  Lucy  Hyde."  The  bill  then  alleged  that  the 
plaintiff  had,  since  the  filing  of  his  first  bill,  discovered  that  the 
defendant  John  Watts  had,  shortly  after  his  marria^  with  Mrs. 
Watts,  induced  her  to  execute  a  conveyance  to  him  of  all  the  real 
estates  devised  to  her  by  her  first  husband ;  and  charged  that  the 
said  John  Watts  previous  to,  and  at  the  time  of  the  execution  of 
such  conveyance,  and  of  his  marriage,  had  notice  that,  and  of,  and 
had  heard,  and  was  aware  that,  and  of,  and  had  reason  to  believe, 
and  suspect,  and  did  believe  and  suspect,  that  such  agreement  as 
was  thereinbefore  stated,  or  some  agreement,  or  binding  under- 
taking, to  such  or  the  like  effect,  had  been  duly  entered  into 
between  thejsaid  Rebecca  Unett  and  the  plaintiff,  and  his  said  late 
wife  formerly  Elizabeth  Stone,  and  that  the  same  was,  as  in  fact  it 
was,  binding  on  the  said  Rebecca  Unett  afterwards  Rebecca  Watts, 
and  that  the  plaintiff  was,  as  in  fact  he  was,  and  is,  entitled  to  the  * 
real  estates  comprised  in  the  said  indenture  or  deed  under  the  said 
agreement,  and  according  to  the  terms  thereof,  or  otherwise ;  or 
else,  that  the  plaintiff  was  entitled  to  receive  and  be  paid  the  sum 
of  2000/.,  the  amount  of  the  said  legacy  of  20002.  given  to  the 
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said  Elizabeth  the  late  wife  of  the  plaintiff,  by  the  said  will  of  the 
said  Charles  Bayley  Unett,  and  as  the  fact  is,  that  the  same  was 
a  charge  upon  the  said  testator's  real  estate  devised  by  his  said 
will,  and  also  all  the  dealings  and  transactions  of  the  said  Rebecca 
Watts  then  Rebecca  Unett,  with  respect  to  the  rA^eipt  and  applica- 
tion of,  and  in  the  administration  of,  the  said  testator's  personal 
estate  and  every  part  thereof.  The  plaintiff  then  alleged,  that  he 
had,  to  the  knowledge  of  the  defendant  Watts,  been  in  the 

*  possession  and  occupation  of  the  estate  called  Broadward  *  156 
Hall,  up  to  the  date  of  his  the  defendant  Watts's  marriage, 

and  stated  that  since  the  death  of  Mrs.  Watts  he  had  ascertained 
that  she,  shortly  after  the  death  of  the  plaintiff's  wife,  had  destroyed 
the  agreement  executed  by  her  in  1835  as  above  mentioned ;  but 
that  the  draft  of  that  agreement  was  still  in  existence,  and  in  the 
possession  of  Mr.  F.  Marston,  in  whose  presence  the  agreement 
itself  had  been  destroyed.  The  bill  then  charged,  that  if  any 
release  had  been  executed  by  the  plaintiff's  wife  of  her  legacy,  it 
was  without  consideration;  and  prayed  a  declaration  that  the 
plaintiff  was  entitled  to  the  benefit  of  the  agreement  of  the  29th 
September,  1835,  and  that  the  defendant  John  Watts  might  be 
decreed  to  perform  and  carry  into  execution  the  same,  and  to 
convey  and  assure,  and  cause  and  procure  to  be  conveyed  and 
assured,  all  and  singular  the  real  estates  devised  to  Rebecca  Watts 
by  the  will  of  Charles  Baylej^  Unett,  and  other,  if  any,  of  the  real 
estates  of  Rebecca  his  late  wife,  which  were  respectively  situated 
in  the  counties  of  Salop  and  Hereford,  and  had  become  vested  in 
the  defendant  John  Watts,  so  and  in  such  manner  as  the  same 
might  become  vested  in  the  plaintiff  for  an  estate  of  inheritance 
in  fee-simple  in  possession,  free  from  incumbrances,  other  than 
and  except  such  estates  or  interests,  estate  or  interest  if  any,  as 
were  or  was  then  subsisting  under  or  by  virtue  of  the  said  agree- 
ment; and  that  the  defendant  John  Watts  might  pay  to  the 
plaintiff  as  the  Court  should  direct  the  proceeds  of  such  parts  of 
the  premises  as  had  been  sold  by  him,  and  that  if  for  any  reason 
the  plaintiff  should  not,  in  the  judgment  of  the  Court,  be  entitled 
to  or  could  not  obtain  the  relief  therein  mentioned,  then  and  in 
such  case,  that  the  defendant  John  Watts  might  be  decreed  person- 
ally to  pay  to  the  plaintiff  the  amount  of  the  legacy  of  2000/.  and 
interest  thereon ;  and  that  the  plaintiff  might  be  declared 

*  entitled,  under  and  by  virtue  of  the  agreement  and  the    *157 
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circumstances  in  the  bill  mentioned,  to  a  lien  for  the  same 
on  the  premises  conveyed  to  the  defendant,  and  that  all  proper 
directions  might  be  given  for  ascertaining  what  was  due  and 
owing  to  the  plaintiff  from  the  defendant,  and  on  the  said  lien  for 
principal  and  int^st  in  respect  thereof,  and  for  raising  and  pay- 
ing to  the  plaintiff  the  same ;  or  in  case  the  Court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  such  relief  as  in  the 
bill  mentioned,  then  that  the  plaintiff  might  have.. the  benefit  of 
the  bill  as  supplemental  to  the  suit  instituted  by  him  against  the 
defendant  John  Watts  and  Rebecca  his  wife,  when  that  suit  should 
have  been  duly  revived,  for  the  purpose  of  enabling  the  plaintiff 
to  obtain  such  relief  as  was  thereby  sought. 

The  answer  of  Watts  to  this  bill  stated  that  the  legal  estate  in 
a  certain  portion  of  the  property  in  question  was  outstanding ;  and 
after  setting  forth  a  settlement,  bearing  date  the  8th  December, 
1843,  executed  on  his  marriage,  whereby  the  estates  in  question 
were,  after  the  previous  life-estate  of  the  said  Rebecca  Watts 
therein,  settled  upon  himself;  and  after  stating  his  belief  that  some 
time  between  July  and  September,  1831,  the  plaintiff's  wife,  while 
residing  at  Sandgate  with  Rebecca  Watts,  had  released  her  legacy 
of  2000/.,  on  condition  that  Rebecca  Watts  should  leave  her 
Broadward  Hall,  the  defendant  made  the  following  statement,  in 
answer  to  the  charge  of  notice.  ^^Says  that,  previously  to  the 
marriage  of  this  defendant  to  tiie  said  Rebecca  Watts,  he,  this 
defendant,  was  informed  by  the  said  Rebecca  Watts  in  a  conversa- 
tion with  her,  and  had  ascertained,  from  perusal  of  a  copy  of  the 
will  of  her  late  husband,  the  said  G.  B.  Unett,  that  she  was  entitled 
to  the  estates  of  the  said  testator,  devised  to  her  by  the  said  will ; 
and  this  defendant  also,  previously  to  his  said  marriage,  was 

informed  by  her  in  conversation  that,  by  agreement  between 
*  158    *  the  said  Rebecca  Watts,  then  Rebecca  Unett,  and  the  said 

Elizabeth  Penny,  then  Elizabeth  Stone,  she,  before  her  mar- 
riage with  •  the  said  plaintiff,  had  given  up  her  right  to  the  said 
legacy  of  20002. ;  and  that  in  lieu  thereof,  the  said  Rebecca  Unett 
had,  by  will,  left  her  broadward  Hall,  as  in  the  answer  to  the  said 
former  bill,  and  thereinbefore  mentioned ;  but  the  defendant  says 
he  positively  denies  that,  previously  to  his  said  marriage,  he  did, 
by  any  conversations  or  conversation,  save  as  aforesaid,  or  any 
inquiries  or  inquiry  of  the  said  Rebecca  Watts,  or  any  other  per- 
sons or  person, *or  by  obtaining  the  perusal,  or  by  perusal  of  any 
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writings  or  writing  in  her  or  any  other  person's  or  persons'  pos- 
session or  power,  or  otherwise  make  himself,  in  any  manner, 
acquainted  with  the  state  of  her  affairs,  or  any  of  them,  or  her  pro- 
ceedings with  respect  to  the  real  or  personal  estate  of  the  said 
testator,  or  the  administration  thereof,  or  any  such  matters,  or 
with  the  alleged  rights  or  interests  of  the  said  plaintiff  in  respect 
thereof,  or  any  of  theni,  or  all  or  any  of  the  particulars  in  the  said 
biU  in  this  cause  untruly  alleged  respecting  the  alleged  agreement 
in  the  said  bill  in  this  cause  mentioned,  or  the  alleged  destruction 
thereof,  or  the  said  plaintiff's  alleged  rights  or  interests  in  respect 
thereof ;  or  that  previously  to  or  at  the  time  or  respective  times 
when  the  said  indenture  of  settlement  of  the  8th  December,  1843, 
or  any  other  indenture  or  deed,  or  indentures  or  deeds  was  or 
were  executed,  or  of  his  marriage  with  the  said  Rebecca  Unett, 
this  defendant  had  any  notice  that,  or  of,  or  had  heard,  or  was  in 
any  manner  aware  that,  or  of,  or  had  any  reason  to  believe  or  sus- 
pect, that  such  alleged  agreement,  as  in  the  said  bill  in  this  cause 
stated,  or  any  agreement  or  undertaking  to  such  or  the  like,  or 
save  as  aforesaid  to  any  effect,  had  been  duly  or  otherwise  entered 
into  between  the  said  Rebecca  Unett  and  the  said  plaintiff  and  his 
said  late  wife,  formerly  Elizabeth  Stone,  or  either  of  them ;  or 
that  the  same  was  binding  on  the  said  Rebecca  tJnett,  after- 
wards *  Rebecca  Watts;  or  that  the  said  plaintiff  was  en-  *159 
titled  to,  or  had  any  interest  in,  the  real  estates  comprised  in 
the  said  indenture  of  settlement,  or  alleged  to  be  comprised  in  any 
other  indenture  or  indentures,  or  deed  or  deeds,  or  any  part  or 
parts  thereof;  or  that  under  the  said  alleged  agreement  in  tiie  said 
bill  in  this  cause  set  forth  according  to  the  terms  thereof,  or  other- 
wise ;  or  that  the  said  plaintiff  was  otherwise  entitled  to  receive  or 
be  paid  the  legacy  of  2000/."  The  answer,  after  setting  forth 
various  letters  of  the  plaintiff  to  Mrs.  Watts,  from  which  it 
appeared  that  he  himself  was  wholly  ignorant  of  any  such  rights 
as  were  asserted  by  the  bill,  alleged  that  the  defendant  was  a  pur- 
chaser for  value  without  notice,  and  claimed  the  benefit  of  that 
defence  in  the  same  manner  as  if  it  had  been  pleaded. 

The  cause  having  been  heard  by  the  Vice-Chancellor  Knight 
Bruce,  his  Honor  was  of  opinion  that  the  legacy  of  2000Z.  must  be 
taken,  on  the  present  record,  to  give  no  ground  of  suit,  as  not 
having  been  impeached  in  Mrs.  Penny's  lifetime;  and  that  the 
passage  in  the  answer  of  the  defendant,  John  Watts,  to  the  supple- 
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mental  bill  as  to  notice,  was  not  such  as  amounted  to  notice  of  the 
agreement  on  which  the  plaintiff  relied ;  and  his  Honor  accoird- 
ingly  dismissed  both  bills,  but  without  costs.  The  plaintiff  there- 
upon appealed  to  the  Lord  Chancellor. 

Mr.  Bethell  and  Mr.  Bazalgette,  for  the  plaintiff,  contended 
that,  it  being  proved  that  the  plaintiff  was,  at  the  date  of  the 
defendant's  marriage,  and  to  his  knowledge,  in  the  possession  and 
occupation  of  Broadward  Hall,  such  a  tenancy  was  a  fact  which 
ordinary  prudence  required  to  be  further  investigated;   that  the 

law  will  impute  notice  to  a  purchaser  who  fails  to  institute 
*  160    such  necessary  inquiries,  for  the  presumption  is,  that  *  notice 

of  possession  is  notice  of  the  whole  actual  interest  of  tlie  ten- 
ant's rights:  Daniels  v.  Davidson,  (a)  Allen  v.  Anthony,  (6)  Mar- 
tinez V.  Cooper ;  (c)  that,  at  all  events,  the  plaintiff  was  entitled  to 
payment  of  the  legacy  of  2000/.,  whether  there  were  personal  assets 
or  not  of  the  testator,  as  that  legacy  was  clearly  charged  on  the 
land ;  and  the  personal  representative  having  admitted  the  payment 
of  one  legacy,  was  a  sufficient  admission  of  assets  as  to  all :  Cook  v. 
Martyn,  (d)  Barnard  v.  Pumfrett ;  (e)  that  it  being  admitted  that 
the  legal  estate  was  outstanding,  the  plea  of  purchase  for  valuable 
consideration  without  notice  could  not  be  set  up,  and  that  the  rule 
qui  prior  est  tempore,  potior  est  jure,  wafe  applicable. 

Mr.  Russell,  Mr.  RoU,  and  Mr,  Rogers,  contra.  The  second 
bill  brings  forward  a  case  totally  inconsistent  with  the  original  bill, 
the  latter  praying  payment  of  the  legacy  of  2000/.,  while  the  equity 
of  the  so-called  supplemental  bill  is  based  on  the  assumption  that 
the  legacy  was  released :  it  is  competent  for  a  party  to  pray  in  the 
alternative,  but  he  cannot  be  heard  to  insist  upon  two  cases  repug- 
nant and  contrary  to  each  other.  The  answer  to  the  first  bill  is, 
that  the  legacy  was  released,  and  if  the  bill  had  impeached  that 
transaction,  the  defendant  would  have  been  prepared  to  prove  its 
fairness ;  and,  even  assuming  for  the  moment  that  the  legacy  was 
a  valid  charge  on  the  real  estate  of  which  this  defendant  is  a  pur- 
chaser for  value,  it  is  clear  that,  in  such  capacity,  he  is  not  bound  to 
inquire  as  to  the  discharge  of  legacies.    Eland  v.  Eland,(^g)  Forbes 

(a)  16  Yes.  249.  {d)  2  Atk.  2. 

(&)  1  Mer.  282.  (e)  5  M.  &  C.  63. 

(c)  2  Bum.  198.  (J)  4  M.  &  C.  420. 
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▼.  Peacock,  (a)    As  to  the  second  bill,  the  defendant  states 
•  that  he  is  a  purchaser  for  value  without  notice :  besides    *  161 
the  answer  denies  the  case  made  by  the  bill,  which  is  sup- 
ported by  the  testimony  of  one  witness  alone.    As  to  the  occupar 
tion  of  the  premises  at  Broadward  Hall  by  the  plaintiff  at  the  time 
of  the  defendant's  marriage,  that  is  met  by  the  fact  that  the  plain- 
tiff himself  was  not  aware  of  the  charge  with  which  he  now  seeks 
to  affect  the  property,  and  therefore  the  defendant  could  not  have 
derived  any  information  from  him.    The  plaintiff's  possession  was 
not  of  such  a  nature  as  to  put  a  purchaser  on  inquiry ;  and  notice 
of  tenancy  was  only  notice  of  an  existing  right.   Meuz  v.  Maltby,  (6) 
In  the  case  of  Hanbu/ry  v.  Litchfield^  (c)  Sir  J.  Leach  observes :  '^  It 
is  true  that,  where  a  tenant  is  in  possession  of  the  premises,  a  pur- 
chaser has  implied  notice  of  the  nature  of  his  title ;  but  if,  at  the 
time  of  his  purchase,  the  tenant  in  possession  is  not  the  original 
lessee,  but  merely  holds  under  a  derivative  lease,  and  has  no 
knowledge  of  the  covenant  contained  in  the  original  lease,  it  has 
never  been  considered  that  it  was  want  of  due  diligence  in  the  pur- 
chaser, which  is  to  fix  him  with  implied  notice,  if  he  does  not 
pursue    his  inquiries  through  every  derivative  lessee,  until  he 
arrives  at  the  person  entitled  to  the  original  lease,  which  can  alone 
convey  to  him  information  of  the  covenant."    The  defendant  had 
no  more  knowledge  of  the  charge  now  sought  to  be  enforced  than 
the  plaintiff  had,  and  any  constructive  notice  is  sufficiently  dis- 
placed by  the  letters  of  the  plaintiff,  which  must  have  lulled  any 
suspicions  had  they  existed :  Crofton  v.  Ormsby^  (JT)  Taylor  v.  Stib- 
bertj  (c)  MUes  v.  Langley^  (jg)  Jones  v.  Smith ;  (A)  that,  with 
the  exception  of  that  single  charge  which  alleges  *  construe-    *  162 
tive  notice,  the  whole  equity  of  the  bill  is  founded  on  per- 
sonal notice  and  fraud ;  and,  as  the  latter  is  not  attempted  to  be 
proved,  the  plaintiff  cannot  be  permitted  to  have  recourse  to  any 
other  ground  of  equity.     WUde  v.  CHbson.  (%) 

It  is  said  that  the  plea  of  a  purchase  for  value  without  notice  is 
not  available  so  far  as  it  is  alleged  in  this  case,  as  the  legal  estate 
may  be  outstanding ;  but,  independently  of  the  fact  that  the  bill 


(a)  1  Phil.  717. 
(6)  2  Swanst.  281.  . 

(c)  2  M.  &  E.  633. 

(d)  2  Sell.  &  Lef.  583. 
(tf)  2  Ves.  Jr.  487. 

VOL.  I. 


9 


ig)  1  Ru88.  &  M.  89 ;  S.  C,  2 

Ra  8.  &  M.  626. 
Qi)  1  Hare,  43. 
(0  1  H.  L.  Ca8.  605. 
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itself  charges  that  the  whole  legal  estate  was  conveyed  to  the 
defendant,  the  rule  is  otherwise.  Jerrard  v.  Saunders^  (a)  Bowen 
V.  Evans^  (ft)  Sugd.  Vend.  A  Purch.  vol.  iii.  p.  494,  ed.  10  ;  Mit. 
PI.  p.  274,  ed.  4.  This  second  bill  alleges  that  the  agreement 
was  made  with  the  plaintiff,  and  it  is  proved,  irrespectively  of  the 
question  as  to  the  validity  of  such  alleged  agreement,  that  the 
defendant  at  least  was  no  party  to  it:  how  then  can  the  plain- 
tiff sustain  the  present  bill  ?  Brcmdlyn  v.  Ord^  (c)  Tosher  v. 
Small,  (d)  The  alleged  contract  was  in  1835  :  specific  perform- 
ance has  never  been  enforced  after  such  a  lapse  of  time.  South- 
comb  V.  The  Bishop  of  Exeter,  (e) 

Mr.  Bethellj  in  reply.  Th6  agreement  is  impeached  by  the 
defendant,  but  so  also  is  the  judgment  of  the  Vice-Chancellor, 
who  recognized  the  validity  of  the  agreement,  and  from  whose 
judgment  the  defendant  has  not  appealed.  If  there  is  any  doubt 
as  to  its  validity,  then  the  question  ought  to  be  submitted  to  a 
jury.    In  answer  to  the  argument,  that,  because  the  legacy  was 

released,  the  agreement  of  1835  to  leave  Broadward  Hall 
*  163  was  voluntary,  it  is  to  be  observed  that  *  the  evidence  of 

Mr.  Marston  proves  that  the  agreement  to  settle  the  estate 
on  the  plaintiff's  wife  was,  on  the  marriage  of  the  plaintiff,  ex- 
tended for  his  benefit  and  that  of  his  wife  ;  and  it  is  obvious  that 
one  contract  being  substituted  for  another,  the  consideration  for 
the  former  will  enure  for  the  benefit  of  the  one  substituted.  The 
alleged  instrument  of  release  comes  from  the  custody  of  the  party 
taking  under  such  release ;  and  the  instrument  itself  is  in  so 
mutilated  a  form  as  to  present  no  legible  consideration  for  its 
execution.  Every  intendment  must  of  necessity  be  made  against 
a  party  who  produces  such  a  fragment  of  evidence.  The  defendant 
distinctly  admits  that  he  knew  of  the  existence  of  an  instrument, 
a  contract  to  settie  by  will,  affecting  the  property  in  question.  It 
is  proved  that  the  defendant  made  inquiries  into  the  particulars 
of  Mr.  Unett's  will,  and  this,  coupled  with  the  admitted  fact  of 
his  having  been  informed  of  the  agreement  for  releasing  the 
legacy,  amounts  to  notice;  for  notice  of  a  document  affecting 
property  amounts  to  notice  of  its  contents.    If  a  party  knows  of 

(a)  2  Ves.  Jr.  454.  (d)  8  k.  A  C.  63. 

(&)  1  Jones  &  Lat.  178.  (e)  6  Hare,  218. 

(e)  1  Atk.  571. 

[180] 


PENNY  V.  WATTB.  ♦  168 

a  contract  to  settle  by  will,  he  cannot  dispense  with  the  necessity 
of  ulterior  inquiry  on  the  ground  that,  the  will  once .  made  has 
been  cancelled.  If  he  knew  of  the  existence  of  such  an  instru- 
ment, he  cannot  rely  upon  the  efficacy  of  the  revocation,  as 
against  the  other  parties  to  the  agreement,  or  at  best,  he  must 
seek  his  remedy  where  he  put  his  trust.  The  common  form 
among  conveyancers,  advising  on  abstracts,  directs  inquiries  to 
be  made  of  the  tenants  as  to  their  claims ;  and  in  the  present 
instance,  the  plaintiff,  being  in  possession  at  the  time  of  the 
defendant's  marriage,  it  matters  not  that  he  was  not  then  aware 
of  his  rights  to  their  fullest  extent ;  for  had  the  defendant  made 
application  to  him,  he  would  in  all  probability  have  been  put  on 
further  inquiry.  The  defence  of  purchase  for  valuable  con- 
sideration without  notice,  if  made  by  *  answer,  ought  to  be  *  164 
received  only  on  the  same  terms  as  if  raised  by  plea,  which 
must  aver  a  possession  as  actual  owner  and  possession  of  the 
title  deeds.  WcUtDyn  v.  Lee,  (a)  Jackson  v.  JBowe,  (6)  Beames  on 
Pleas,  p.  341. 

April  21. 

The  Lord  Chancellor.  —  This  case  comes  on  under  very 
peculiar  circumstances,  involving,  as  questions  of  fact,  matters  of 
very  great  difficulty.  The  judgment  of  the  Court  below,  however, 
did  not  proceed  on  these  facts  at  all,  the  Vice-chancellor  Knight 
Bruce,  who  decided  the  case,  having  been  of  opinion  that  the 
defendant  was  protected  by  the  position  in  which  he  stood,  being 
a  purchaser  for  valuable  consideration  without  notice. 

Now  the  plaintiff,  at  least  the  wife  of  the  plaintiff,  under  the 
will  of  her  uncle,  was  originally  entitled  to  a  legacy  of  2000/., 
which  was,  by  agreement,  not  to  be  payable  during  the  life  of  the 
uncle's  widow. 

The  first  bill  proceeded  upon  this  ground,  that  the  niece,  being 
thus  entitled  to  the  20002.,  released  her  title  to  that  sum ;  and 
that  the  widow  made  her  will,  giving  her  a  portion  of  the  estate 
which  she  had  derived  from  the  testator ;  and  so  matters  went 
on,  it  is  said,  until  the  period  when  the  widow  married  the  presei^t 
defendant.  Such  was  the  case  made  by  the  original  bUl.  Then 
a  supplemental  bill  was  filed,  which  introduced,  it  is  true,  a  new 
case;  but  does  not  appear  to  me  to  be  at  all  contrary  to  the 
practice  of  the  Court,  or  inconsistent  with  the  case  made  by  the 

(a)  .9  Yea.  24.  (6)  2  S.  &  S.  472 ;  4  Rius.  614. 
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original  bill.^  It  set  up  a  contract  of  settlement  made 
*  166    at  .a  subsequent  *  period,  and  of  which  certain  evidence  is 

offered,  and  under  which  the  plaintiff  claims  to  be  entitled 
to  have  a  conveyance  of  the  estates  devised  to  the  testator's 
widow.  The  defendant  says,  I  married  the  widow,  who  imder 
the  will,  is  entitled  to  an  absolute  interest  in  the  estates,  and  I 
had  no  notice  whatever  of  the  plaintiff's  claim :  as  to  the  legacy 
of  2000Z.,  it  is  released ;  and  as  to  the  claim  to  the  devised 
estates,  I  was  a  purchaser  for  valuable  consideration,  and,  there- 
fore, I  am  not  liable  to  make  good  whatever  may  have  been  con- 
tained in  the  contract. 

Now,  upon  the  subject  ot  the  purchase  for  valuable  consideration 
without  notice,  there  are  two  passages,  one  in  each  of  the  answers 
(one  in  the  answer  to  the  original  bill,  and  the  other  in  the  answer 
to  the  supplemental  bill),  which  touch  on  that  question  indepen- 
dently of  tiie  statement,  that  the  plaintiff  who  married  the  niece 
was  in  possession  of  part  of  the  estates,  and  that,  so  being  in  pos- 
session, the  defendant  was  bound  to  know  the  title  under  which 
that  possession  was  claimed,  and,  therefore,  that  though  he,  the 
plaintiff,  was  a  sort  of  tenant  during  that  period,  yet  that  the  bene- 
fit of  the  contract  made  by  the  wife  enured  to  him,  and  that,  under 
those  circumstances,  the  party  setting  up  the  title  of  purchaser 
without  notice,  was  bound  by  a  constructive  notice  of  what  the 
interest  was.^    It  appears,  however,  to  me,  that  that  question  can 

*  If  an  original  bill  is  wholly  defective,  and  there  is  no  ground  for  pro- 
ceeding upon  it.  it  cannot  be  sustained  by  filing  a  supplemental  bill,  founded 
upon  matters  which  have  subsequently  taken  place.  Candler  o.  Pettit,  1  Paige, 
16S ;  Land  v.  Cowan,  18  Ala.  297 ;  Vaughan  o.  Yaughan,  80  Ala.  829.  But  if, 
on  the  other  hand,  the  original  bill  is  sustainable,  and  the  supplemental  bill  only 
enlarges  the  extent  and  changes  the  kind  of  relief,  the  latter  may  be  sustained. 
Jaques  v.  Hall,  8  Gray,  194 ;  Mutter  v.  Chauvel,  6  Russ.  42 ;  Edgar  v,  Cleven- 
ger,  2  Green  Ch.  258 ;  Hasbrouck  o.  Shuster,  4  Barb.  Ch.  285.  See  Miber  o. 
Miker,  2  Edw.  Ch.  114. 

'  See  Baynard  v.  Norris,  3  Gill,  468 ;  Dahl  v.  Page,  2  Green  Ch.  148 ; 
Spunner  v,  Walsh,  10  Ir.  Eq.  880;  Chesterman  o.  Gardner,  5  John.  Ch.  29; 
Ikgg  V.  Mann,  2  Sumner,  486,  558,  554 ;  1  Story  Eq.  Jur.  §  400 ;  Blaisdell  v, 
Stevens,  16  Yt.  179 ;  17  Yt.  829 ;  Westervelt  o.  Huff,  2  Sandf.  98 ;  Hood  o. 
Fahnstock,  1  Barr,  470;  S.  C,  8  Watts,  489 ;  Hardy  o.  Summers,  10  Gill  &  J. 
817 ;  2  Sugden  Y.  A  P.  (7th  Am.  ed.)  1052  et  seq.  and  notes ;  McCaskle  o. 
Amarine,  12  Ala.  17 ;  Dixon  v.  Doe,  1  Sm.  &  M.  70 ;  Rogers  o.  Jones,  8  N.  H. 
270.  The  doctrine  in  the  English  law  of  oonstractive  notice  of  the  title  of  the 
lessee,  or  party  in  the  possession,  is  not  favored  in  the  American  courts.    M^e- 
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hardly  be  discussed,  because  it  is  apparent  on  the  answer,  although 
tlie  defendant  does  not  admit  notice  to  him  of  the  agreement  as 
such,  yet  certainly  there  is  enough  to  show,  that  the  party  having 
notice,  so  far  as  he  admits  he  had  notice,  was  bound  to  pursue  the 
inquiry :  he  had  constructive  notice,  in  that  sense,  of  the  whole  of 
the  facts  stated,  if  those  facts  be  true. 

*  Now,  the  first  answer  states  that,  before  Mrs.  Watts's  mar-  *  166 
riage  with  the  defendant  John  Watts,  she  informed  him,  as  the 
fact  is,  that  by  agreement  between  her,  the  defendant  R.  Watts,  and 
E.  Penny,  before-  the  marriage  of  E.  Penny  to  the  plaintiff,  E.  Penny 
had  given  up  her  right  to  the  legacy,  and  that  in  lieu  thereof  she, 
the  defendant  R.  Watts,  had,  by  will,  left  her  Broadward  Hall ;  but 
the  defendant  R.  Watts  says  that  she  is  not  versed  in  matters  of 
law,  or  the  nature  or  forms  of  legal  proceedings  or  assurances,  and 
did  not  recollect  by  what  proceedings  or  assurance,  or  other  means, 
the  said  legacy  had  been  given  up;  and  her  memory  being  defective 
from  age,  she  had  altogether  forgotten  the  said  release,  and,  therefore, 
she  was  unable  to  inform,  and  did  not  inform,  the  defendant  John 
Watts.  Now  this  is  certainly  short  of  an  admission  of  there  hav- 
ing been  a  contract  to  leave  the  Broadward  Hall  estate ;  but  there 
are  these  two  facts  put  together ;  namely,  that  the  legatee  had  re- 
leased her  legacy,  and  that,  in  lieu  thereof,  there  had  been  a  devise 
of  the  estates  in  question  to  the  plaintiff's  wife. 
'  In  the  subsequent  answer  the  defendant  Watts  makes  the  fol- 
lowing statement.  [Here  his  Lordship  read  the  passage  quoted 
above,  (a)] 

The  defendant  thus  admits  that,  previous  to  his  marriage,  he 
had  notice  that  the  plaintiff's  wife  had  given  up  her  legacy,  and 

chan  0.  Griffin,  8  Pick.  149 ;  Hewes  o.  Wis  well,  8  Greenl.  94 ;  Flagg  o.  Mann, 
2  Sumner,  491,  656,  657;  Scott  v.  Gallagher,  14  Serg.  &  R.  333;  4  Kent 
(11th  ed.),  179  in  notes;  McCaskle  o.  Amarine,  ubi  supra;  Dey  v,  Dunham,  8 
John.  Ch.  190.  191 ;  2  Sugden  V.  &  P.  (7th  Am.  ed.)  1052  and  note  on  this 
point.  See  Matthews  o.  Demerritt,  22  Maine,  312;  Butler  v.  Stevens,  26 
Maine,  484,  490.  Under  the  statute  of  Massachusetts  providing  that  unrecorded 
conveyances  shall  not  be  effectual  except  against  the  grantor,  &c.,  '*  and  persona 
having  actual  notice  thereof,"  evidence  of  open  occupation,  possession,  and  culti- 
vation of  land,  and  fencing  it,  by  a  party  who  has  an  unrecorded  deed  thereof,  is 
not  sufficient  to  warrant  the  inference  that  a  third  person  had  any  notice  of  such 
deed.  Pomeroy  v.  Stevens,  11  Met.  244,  247,  248 ;  see  Curtis  v.  Mundy,  3  Met. 
405.  So  in  Maine  under  a  like  statute.  Spofford  v.  Weston,  29  Maine,  140, 146. 
(a)  AnUf  p.  157. 
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that  in  lieu  thereof  her  aunt  had  devised  to  her  the  estates  in  ques- 
tion. Now,  these  two  facts  coming  to  the  knowledge  of  the  defend- 
ant, one  party  giving  up  a  valuable  pecuniary  benefit,  and  the  other 
in  lieu  thereof  devising  a  certain  estate,  I  think  it  is  not 
*167  carrying  the  doctrine  of  the  Court  further  than  it  *ha8 
often  been  carried,  to  say  that,  knowing  these  facts,  he  was 
bound  to  inquire  how  these  facts  took  place,  and  that,  as  he  knew 
that  the  one  party  gave  up  tlie  legacy,  and  in  lieu  thereof  the  other 
party  had  devised  the  estate,  he  cannot  afterwards,  if  the  fact  be 
proved,  say  that  he  had  not  that  sort  of  knowledge  which  will  affect 
him  with  constructive  notice  of  that  which,  if  the  facts  be  proved  to 
exist,  will  show  that  the  plaintiff  had  an  equitable  title  by  contract 
to  have  the  devised  estates  conveyed  to  him. 

There  is  a  case  of  Taylor  v.  Baker ^  (a)  which  certainly  embraces 
the  whole  of  this  proposition.  In  that  case  A.  made  an  equitable 
mortgage  to  B.,  and,  on  giving  a  second  security  to  C,  told  him 
that  he  had  given  a  judgment  or  warrant  of  attorney, —  not  a 
security,  not  a  mortgage,  but  a  judgment  or  warrant  of  attorney, — 
for  money  borrowed,  and  it  was  held,  that,  having  such  knowledge, 
he  was  bound  to  pursue  the  inquiry  Airther,  and,  if  he  had,  it  then 
would  have  turned  out,  as  the  fact  was,  that  there  was  an  actual 
security  given  on  the  land.  That  was  held  to  amount  to  a  notice 
de  facto ^  leading  the  party  to  ftirther  investigation;  and  the  defend- 
ant here,  being  in  a  similar  position,  cannot  set  up  the  plea  of 
being  a  purchaser  without  notice.  If,  therefore,  the  facts  are  as 
stated  by  the  plaintiff,  I  cannot  think  this  is  a  case  in  which  the 
defendant  is  entitled  to  protect  himself  as  a  purchaser  for  valua- 
ble consideration  without  notice. 

The  facts  are,  however,  in  a  state  of  the  most  extraordinary 
obscurity;  first  of  all,  we  have,  as  proof  of  the  release  of  the 
2000/.,  a  most  suspicious  piece  of  evidence  produced; 
*  168  namely,  what  appears  to  me  a  fragment  of  a  *  deed  con- 
taining just  enough  to  show  the  release,  but  showing  noth- 
ing of  any  other  parts  of  the  deed.  How  it  happened  to  be  in  this 
0tate  is  not  shown,  and  it  is  certain  that  the  account  given  of  the 
findipg  of  it  is  not  correct.  It  is,  however,  produced  as  a  frag- 
ment, and  it  has  the  signature  of  the  party,  and  has  enough  to 

show  that  it  was  a  release  of  the  legacy  of  2000/.,  but  for  what 

« 

(a)  6  Price,  306. 
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consideration,  and  under  what  circumBtances,  or  for  what  purpose, 
the  rest  of  the  deed  being  absent,  we  have  no  means  of  knowing, 
at  least  from  that  document. 

Then,  again,  on  the  part  of  the  plaintiff,  there  is  a  very  extraor^ 
dinarj  story  of  a  subsequent  instrument  being  prepared,  executed, 
and  tiien  desti-oyed  by  Mrs.  Watts.  That  it  should  have  been  pre- 
pared and  executed  would  fall  in  very  much  with  the  other  parts  of 
the  case;  but  that  it  should  be  destroyed,  and  tibat  too  by  Mrs. 
Watts,  and  in  the  presence  of  the  attorney  who  prepared  it,  without 
apparently  any  interposition  on  his  part,  is  a  matter  no  doubt  very 
much  requiring  explanation ;  and  yet  these  are  the  two  facts  on 
which  the  plaintiff's  title,  if  the  defendant  is  not  entitled  to  protect 
himself  as  a  purchaser  without  notice,  must  depend.  The  defend- 
ant says,  "  You  have  released  your  2000Z.,"  the  plaintiff's  first  suit 
being  for  the  payment  of  that  2000Z.  The  plaintiff  then  says  that 
the  2000Z.,  if  not  due  now,  was  given  up  conditionally,  and  as  the 
price  of  a  binding  contract  on  Mrs.  Watts,  to  assure  a  certain  part 
of  the  devised  estates  call  the  Broadward  Hall  estate.  That 
claim  depends  on  the  evidence  of  this  instrument  not  produced, 
the  history  of  which  is  deposed  to,  and  is  said  to  have  been  exe- 
cuted and  afterwards  destroyed. 

Now,  I  am  not  in  a  situation  to  dispose  of  the  case  on 
these  facts,  and,  being  of  opinion  that  the  defendant  *  can-    *  169 
not  protect  himself  as  a  purchaser  for  valuable  considera- 
tion without  notice,  I  must  have  the  facts  investigated  and  ascer- 
tained by  a  jury  before  I  can  exercise  any  jurisdiction  as  between 
these  parties. 

What  I  propose,  therefore,  is,  to  direct  the  following  issues: 
the  first  issue  will  be,  whether,  at  the  time  of  the  death  of  Mrs; 
Watts,  the  legacy  of  2000Z.  had  been  effectually  released.  Sec- 
ondly, if  it  turns  out  that  it  was  effectually  released,  then,  whether 
such  release  was  in  consideration  of  the  Broadward  Hall  estate 
being  devised  to  Mrs.  Penny  or  her  husband.  And  then,  thirdly, 
whether  the  agreement  of  the  29th  September,  1835,  which  is  the 
agreement  said  to  have  been  afterwards  destroyed,  was  executed 
by  Mrs.  Watts.  It  is  quite  clear  that  if  she  executed  that  agree- 
ment, then  there  was  no  authority  to  destroy  it,  because  the  state- 
ment is  that  she  destroyed  it  herself,  and  it  would  still  be  a  binding 
•agreement  on  those  who  claim  under  her.  It  appears  to  me  that 
.  these  three  issues  will  bring  out  all  the  facts  on  which  the  titie  of 
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the  parties  depends,  on  the  supposition  that  the  defendant  is 
entitled  and  subject  to  the  same  equities  as  his  wife. 

Mr.  BetheU.  —  Would  your  Lordship  think  it*right  to  preface 
the  decree  by  any  declaration  that  Mr.  Watta  took  with  notice  of 
the  plaintiff's  rights  ? 

The  Lord  Changellob.  —  Directing  the  issues  assumes  it. 


•170  •In  the  Matter  of  THE  AGRICULTURIST  CATTLE 
INSURANCE  COMPANY,  and  of  THE  JOINT- 
STOCK  COMPANIES  WINDING-UP  ACT,  1848 
(11  A  12  Vict.  c.  46). 

Ex  parte  SPACKMAN.i 

1849. .  April  4,  16,  19.    - 

* 

Certain  members  of  a  joint-stock  insurance  company,  in  parsnance  of  a  resolu- 
tion duly  passed,  retired  from  the  concern  on  payment  of  a  sum  less  than 
that  for  which  they  might  have  been  eventually  liable :  HM,  not  to  amount 
to  a  dissolution  of  the  company  within  the  7th  clause  of  the  6th  section  of  the 
Winding-up  Act.' 

The  8th  clause  of  the  6th  section  must  be  interpreted  as  supplying  tests  ^ftudem 
generis  as  those  in  the  former  clauses,  and  therefore,  in  considering  whether 
or  not  the  condition  of  a  company  is  such  as  to  bring  it  within  the  scope  of 

'  the  Winding-up  Act,  the  Court  will  not  look  into  the  aflfairs  of  the  company 
to  ascertain,  in  the  absence  of  any  proof  of  insolvency,  its  possible  incom- 
petency to  meet  contingent  liabilities." 

>  8.  C,  1  H.  &  T.  229;  18  L.  J.,  Ch.  261. 

'  For  cases  growing  out  of  the  transactions  of  this  company,  see  Spackman 
V.  Evans,  L.  R.  3  H.  L.  Cas.  171;  84  L.  J.,  Ch.  821 ;  Evans  o.  Smallcombe, 
L.  R.  8  H.  L.  Cas.  249 ;  Houldsworth  v,  Evans,  L.  R.  8  H.  L.  Cas.  268 ;  Spack- 
man's  Case,  13  W.  R.  479 ;  Stanhope's  Case,  14  W.  R.  266.  See  also  Lord 
Belhaven's  Case,  12  L.  T.,  N.  S.  324;  12  L.  T.,  N.  S.  696;  18  W.  R.  849; 
Brotherhoods'  Case,  81  Beav.  866;  8'jur.  N.  S.  926. 

"  See  In  re  Suburban  Hotel  Co.,  L.  R.  2  Ch.  Ap.  737 ;  In  re  Anglo-Greek 
Steam  Co.,  L.  R.  2  Eq.  1;  Inre  European  life  Assurance  Society,  L..R.  9  Eq.  ' 
122 ;  ExparU  Wild«  ante,  1 ;  Ex  parte  Wise,  1  Drew.  466. 
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• 

The  Yice-Ghancellor  Knight  Bruce,  having,  on  the  12th  January, 
1849,  dismissed  with  costs  a  petition  presented  by  two  of  the  con- 
tributories  of  the  above  company  under  the  Joint-stock  Companies 
Winding-up  Acf,  1848,  praying  that  the  company  might  be  abso- 
lutely dissolved  and  wound  up,  the  petitioners  appealed  to  the  Lord 
Chancellor.  The  object  of  the  company,  as  stated  by  the  petition, 
was  the  insurance  of  cattle  against  disease  or  accident. 

Two  questions  were  raised  in  the  case :  first,  whether  the  com- 
pany fell  within  the  provisions  of  the  Winding-up  Act ;  and,  sec- 
ondly, if  it  did,  whether  the  several  facts  stated  in  the  petition 
warranted  the  Court  in  making  the  order  prayed.  The  mode  in 
which  both  these  points  were  dealt  with,  will  sufficiently  appear 
from  the  judgment  of  the  Lord  Chancellor,  and  renders  any  report 
of  the  argument  unnecessary. 

The  Solicitor- General^  Mr.  'Swanstony  Mr.  W.  A.  Collins y  and 
Mr.  FUzherberty  in  support  of  the  petition. 

Mr.  Russell  and  Mr.  Prior,  contra. 

*  T%e  Solicitor- Oeneraly  in  reply.  *  171 

April  19. 

The  Lobd  Chancellob.  —  This  is  an  application  made  under 
the  Joint-stock  Companies  Winding-up  Act,  to  dissolve  the  com- 
pany, and  to  wind  it  up.  Two  questions  have  here  arisen;  the 
first)  whether  the  company  is  of  a  description  which  subjects  it  to 
the  operation  of  the  Act ;  and,  secondly,  whether  the  facts  stated 
show  a  case  which  makes  it  proper  for,  or  incumbent  upon,  the 
Court  to  exercise  its  jurisdiction. 

The  company  was  established  for  a  singular  purpose,  but  one 
which  very  possibly  may  be  of  the  highest  utility.  It  is  obviously 
of  a  nature  which  must  have  rendered  it  very  difficult  to  bring  it 
into  a  proper  form,  the  object  being  the  insurance  of  cattle.  The 
principles  which  regulate  the  insurance  of  human  lives  are  subject 
to  considerable  difficulty ;  at  first  there  were  great  difficulties  in 
estimating  the  value  of  lives,  and  great  errors  and  very  erroneous 
calculations  were  made  as  to  the  efiect  which  various  habits, 
employments,  situations,  and  casualties,  had  upon  the  average 
*  duration  of  human  life.  Such  calculations,  with  regard  to  cattle, 
are  obviously  more  difficult.    The  usual  casualty  which  awaits 
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cattie  is,  I  understand,  excluded  from  the  operations  of  this  com- 
pany ;  but  to  all  other  casualties  it  remains  open.  With  regard  to 
these,  it  was  found  a  very  difficult  matter  for  the  company  at  once 
to  bring  its  rates  of  insurance  within  that  degree  of  certainty 
which  was  necessary  to  enable  it  to  carry  on  business  with  success, 
and  to  realize  the  objects  of  its  establishment.    Thus  it  appears 

that,  at  first,  the  calculations  were  erroneous,  as  to  the 
*172    chances  of  mortality,  *and  the  premiums   far   too   low. 

It  appears  besides,  from  the  affidavits,  that  a  disease  of  an 
epidemic  character  broke  out,  shortly  after  the  establishment  of 
the  company,  amongst  cattle,  by  which  considerable  loss  arose, 
and  which  involved  the  company  in  difficulties  at  its  starting. 
The  capital  of  the  company  was  not  all  realized  by  calls,  but 
remained  outstanding  on  the  liability  of  the  parties  who  had 
engaged  to  furnish  the  capital  as  it  was  required;  in  fact,  they 
were  the  holders  of  the  capital  to  the  extent  of  the  shares  they 
had  taken,  until  it  was  required  by  the  company.  The  petition 
states  all  this,  and  then  it  states  the  difficulties  which  the  company 
got  into,  and  the  losses  which  it  had  sustained,  and  compares  the 
liabilities  actually  due  with  the  capital  existing.  It  not  only  does 
this,  but  also  includes  the  liabilities  to  which  the  company  might 
become  subject ;  but  it  is  quite  obvious  that  this  ought  not  to  have 
been  taken  into  calculation,  because  the  premiums  hereafter  to  be 
paid  may  more  than  meet  such  contingent  liabilities.  The  greater 
the  amount  of  business  done  by  the  company,  the  greater  would  the 
amount  of  their  liabilities  appear ;  but  then,  in  all  probability, 
the  profits  would  be  increased  in  the  same  ratio.  In  respect  of 
insurances  against  fire,  if  all  the  property  insured  were  burnt,  a 
company  would  be  placed  in  great  difficulties;  but  that  is  not 
likely  to  be  the  case,  and,  generally  speaking,  the  loss  sustained  by 
destruction  of  property  which  does  take  place,  is  more  than  cov- 
ered by  the  premiums  upon  property  uninjured.  I  cannot,  there- 
fore, consider  the  liability  this  company  is  under  by  its  contracts 
of  insurance  at  all  proper  to  be  taken  into  account. 

Have  I,  however,  any  right  to  look  into  the  state  of  their 
accounts  at  all  ?  The  Act  gives  no  such  power.  I  cannot,  there- 
fore, inquire  into  the  mode  in  which  this  company  has  carried  on 

its  business.  The  Act  provides  certain  tests,  which  are  to 
*  173    be  taken  as  evidences  *  of  insolvency,  and  which,  if  coupled 

with  other  conditions,  would  prevent  a  company  from  going 
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on ;  but  the  Court  cannot  look  into  the  afikirs  of  companies  in  the 
manner  here  proposed.  If  such  were  the  law,  parties  might  come 
here  and  say  that,  in  their  opinion,  any  particular  company  had 
not  money  suflScient  to  carry  on  its  business,  and  that  its  afiairs 
ought  to  be  wound  up.  Had  this  been  contemplated,  a  very  short 
Act  would  have  been  requisite,  while  a  very  difficult  jurisdiction 
would  have  been  thrown  upon  the  Court.  The  legislature,  how- 
ever, has  made  certain  definite  acts  the  tests  of  insolvency ;  and, 
in  the  case  before  me,  insolvency  has  Jiot  been  proved  to  exist  at 
all.  It  has  been  alleged  that  the  company  is  subject  to  certain 
liabilities,  but  not  beyond  what  might  reasonably  be  met  by  the 
whole  capital  of  the  company ;  the  shareholders  might  or  might 
not  be  able  to  pay  their  calls ;  but  the  capital  of  the  company  is 
tiie  sum  which  they  are  liable  to  pay,  and  that,  no  doubt,  is  suffi- 
cient for  the  liabilities  which  might  press  upon  the  existing  com- 
pany. I  am  assuming  in  these  remarks  that  this  company  comes 
within  the  provisions  of  the  Winding-up  Act,  and  am  only  con- 
sidering whether  a  proper  case  has  been  shown  for  the  interference 
of  the  Court, 

With  regard  to  insolvency,  that  has  not  been  proved,  not  one  of 
the  tests  in  that  respect  having  been  shown  to  apply.  Then  it  is 
said  that  a  transaction  took  place  between  the  shareholders,  which 
amounted  to  a  dissolution,  and  that  the  directors  are  now  in  fact 
carrying  on  the  business  for  the  purpose  of  winding  up  the  affiiirs 
of  the  company ;  and  if  that  be  so,  the  case  no  doubt  comes  within 
the  jurisdiction  of  the  Court.  The  8th  clause  of  the  5th  section  of 
the  Winding-up  Act  gives  the  Court  a  large  discretionary  power 
to  wind  up  a  company,  if  it  shall  see  any  good  reason  for 
so  doing.  *  The  words  are,  "  Or  if  any  other  matter  or  *  174 
thing  shall  be  shown  which,  in  the  opinion  of  the  Court, 
shall  render  it  just  and  equitable  that  the  company  should  be.  dis- 
solved." This  clause  was,  no  doubt,  thus  worded  in  order  to 
include  all  cases  not  before  mentioned ;  but  of  course  it  cannot 
mean  that  it  should  be  interpreted  otherwise  than  in  reference  to 
matters  ejusdem  generis^  as  those  in  the  previous  clauses.  There 
must  be  something  in  the  management  and  conduct  of  the  com- 
pany which  shows  the  Court  that  it  should  be  no  longer  allowed  to 
continue,  and  that  the  concern  ought  to  be  wound  up.  Nothing  of 
this  kind,  however,  appears  to  me  to  have  taken  place  in  the  trans- 
action, so  much  relied  upon,  with  respect  to  the  retirement  of  a 
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certain  number  of  the  shareholders.  It  was  said  that  that  trans 
action  was  virtually  a  dissolution,  and  that,  whatever  has  taken 
place  since,  has  been  only  with  the  view  and  for  the  purpose  of 
winding  up  the  company.  I  have  looked  at  the  affidavits,  and  I 
cannot  understand  what  has  taken  place  in  that  light.  The  diffi- 
culties the  company  had  got  into  naturally  enough  created  dissatis- 
faction amongst  the  shareholders,  who  were  required  to  pay  calls 
which  they  did  not  expect,  and  they  took  alarm  at  the  great  respon- 
sibilities which  they  feared  would  be  cast  upon  them.  For  the 
relief  of  these  parties  a  meeting  was  called,  at  which  a  proposition 
was  made  that  those  who  did  not  wish  to  continue  members  of  the 
company  might  retire  upon  certain  conditions.  According  to  the 
ordinary  course,  if  a  shareholder  did  not  pay  his  calls  his  shares 
were  forfeited.  This,  however,  appeared  to  be  a  harsh  measure, 
because  it  involved  the  loss  of  all  which  the  shareholder  had  bo- 
fore  subscribed,  while  it  did  not  release  him  from  the  then  existing 
engagements  of  the  company.    It  was  therefore  thought  more  just 

and  fair  to  all  parties  (including  those  who  wished  to  carry 
*  176   on  the  company)  to  let  the  dissatisfied  members  *  withdraw 

on  certain  terms ;  viz.,  they  were  to  pay  a  certain  proportion 
of  the  capital  then  not  paid  up,  and,  instead  of  being  liable  to  fur- 
ther calls,  their  shares  were  to  be  forfeited.  These  terms  being 
accepted,  a  certain  number  retired :  the  other  shareholders  who 
remained  are  quite  willing  to  go  on  with  the  concern,  and  they 
state  in  their  affidavits  that  they  have  reason  to  believe  that  the 
future  prospects  of  the  company  are  favourable,  and  that  there  is 
a  probability  of  its  working  its  way,  if  not  of  producing  a  consid- 
erable profit.  Now  it  cannot  be  said  that,  because  certain  members 
have  left,  the  company  is  thereby  dissolved ;  it  was  the  only  mode 
by  which  the  object  sought  by  the  retiring  members  could  have 
been  obtained.  They  were  permitted  to  retire  on  terms  beneficial 
to  them,  and  beneficial  also,  I  must  presume,  to  those'  who  ofiered 
the  terms.  The  company  has  since  been  carried  on.  The  pre- 
miums, which  had  been  discovered  to  have  been  too  low,  have 
been  raised;  certain  alterations  have  been  made  in  the  manage- 
ment of  the  business ;  and  the  company  is.  not  only  in  a  position 
to  go  on  with  advantage,  but  is  carrying  on  a  business,  somewhat 
reduced  no  doubt  in  its  extent,  but  of  a  profitable  character.  Now 
what  is  there  in  such  a  state  of  things  to  authorize  the  Court  to 
wind  up  the  company  ?  There  is  no  insolvency,  and  the  retirement 
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of  some  of  the  members  is  certainly  not  a  dissolution.  It  is  ^aid 
fliat  the  company  is  only  continued  for  the  purpose  of  winding  up 
its  affairs ;  but  that  assuredly  is  not  the  case.  It  is  quite  clear 
that  the  object  is  to  continue  the  business,  not  to  get  in  the  re- 
sources of  the  company  for  the  purpose  of  dissolving,  but  to  make 
it  available  for  the  purposes  for  which  it  was  formed.  On  the 
ground,  then,  that  these  parties  make  out  no  case  which  brings  the 
company  under  the  operation  of  this  Act,  and  to  avoid  the 
necessity  of  discussing  the  other  point,  as  to  whether  *  the  *  176 
company  comes  within  the  meaning  of  the  Act,  I  shall  give 
judgment  on  the  facts  alone.  The  application  must  be  dismissed 
with  costs. 


In  the  Matter  of  The  LONDON  and  MANCHESTER  DIRECT  IN- 
DEPENDENT  RAILWAY  COMPANY  (Remington's  Line), 
and  of  The  JOINT-STOCK  COMPANIES  WINDING-UP 
ACT,  1848  (11  &  12  Vict.  c.  45). 

Ex  parte  BARBER. 

1849.    April  16,  17,  18,  27. 

A  railway  company  proYiflionally  registered  in  1845,  and  which  had  become 
abortive,  held  to  be  within  the  proyisiona  of  the  Joint-stock  Companies 
Winding-up  Act,  1848. 

This  was  an  appeal  from  the  decision  of  the  Vice-Chancellor 
Knight  Brace,  dismissing  a  petition  presented  by  James  Barber, 
for  the  winding  up  of  the  above-named  railway  company  under  the 
provisions  of  the  Joint-stock  Companies  Winding-up  Act,  1848. 
The  petition  stated  that,  in  April,  1845,  a  company  was  projected 
under  the  name  of  the  London  and  Manchester  Direct  Independent 
Railway  Company  (Remington's  Line),  for  making  a  railway  be- 
tween London  and  Manchester  for  the  carriage  of  passengers  and 
goods,  the  capital  being  8,000,000/.  in  60,000  shares  of  50/.  each  ;* 
that  the  company  was  duly  provisionally  registered  under  the  Act 
7  &  8  Vict.  c.  110,  and  that  the  petitioner  held  200  shares  in  the 
company.    The  petition,  after  setting  out  the  subscribers'  agree- 
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ment,  stated,  that  several  persons  took  shares  in  the  company,  paid 
the  deposits,  and  executed  the  parliamentary  contract  and  sub- 
scribers' agreement ;  that  the  managing  committee  of  the  com- 
pany, however,  instead  of  complying  with  the  standing  orders  of 

the  Houses  of  Parliament,  requiring  tiie  deposit  of  plans 
*  177    and  sections,  <fec.,  without  the  consent  of  *  the  shareholders, 

entered  into  an  agreement,  which  was  never  carried  into 
efifect,  for  amalgamation  with  a  rival  line,  called  Rastrick's  Line  ; 
and  that,  in  consequence  thereof,  and  of  various  other  circum- 
stances, and  in  fact,  the  company  became  wholly  abortive,  and  the 
undertaking  was  abandoned  as  wholly  useless  and  unprofitable, 
and  it  had  become  wholly  impossible  to  carry  on  the  same,  and  it 
had  wholly  ceased  to  carry  on  any  business  whatever ;  that  the 
committee  of  management  had  rendered  no  accounts,  and  that 
there  were  large  outstanding  liabilities;  that,  in  consequence  of 
the  company  having  become  abortive  and  abandoned,  it  had  long 
ceased  to  have,  and  had  not,  any  ofiice  or  place  of  business,  oY  any 
ofiicer  or  servant  belonging  to  the  company  ;  but  that  Brooks  and 
Bass,  two  of  the  members  of  the  company,  were  two  of  the  acting 
committee,  and  were  intended  to  be  served  with  the  petition.  The 
petition,  after  further  stating  that,  a  large  number  of  the  members 
and  contributories  of  the  company  were  desirous  that  it  should  be 
dissolved  and  wound  up,  but  that  the  managing  committee  and 
other  of  the  shareholders  were  desirous  of  preventing  the  same, 
prayed  that  the  company  might  be  absolutely  dissolved  and  wound 
up  under  the  Act,  or  that  preliminary  inquiries,  as  to  the  pro- 
priety and  necessity  or  expediency  of  so  doing  might  be  directed. 
No  affidavits  were  filed  in  opposition  to  the  petition.  The  case 
came  on  to  be  heard  before  the  Yice-Chancellor  Knight  Bruce  on 
the  16th  February,  1849,  when  his  Honor,  considering  that  the 
Winding-up  Act  was  not  intended  to  apply  to  associations  such  as 
that  in  question,  dismissed  the  petition,  but  without  costs.  From 
this  decision  the  petitioner  appealed  to  the  Lord  Chancellor. 


Mr.  Bacon  and  Mr.  J.  H.  Palmer j  in  support  of  the  peti- 
*  178  tion.  This  company  has  been  provisionally  *  registered  under 
the  7  4&  8  Yict.  c.  110,  and  it  is  a  company  associated  for 
trading  and  commercial  purposes,  which  brings  it  within  the  defini- 
tion of  companies  for  whose  dissolution  the  1st  section  of  the 
7  <fe  8  Yict.  c.  Ill,  provides  ;  and  that  Act  is  expressly  referred  to 
[142] 


LONDON  AND  MANCHESTER  BAILWAY  GO.  *  178 

by  the  Ist  section  of  the  Winding-up  Act,  as  indicating  the  charao- 
ter  of  associations  which  were  to  be  included  within  its  operation. 
Under  sections  86  and  89  of  the  Railway  Glauses  Consolidation 
Act  (8  &  9  Yict.  c.  20)  railway  companies  are  empowered  to  carry 
on  trade,  and  to  act  as  common  carriers  ;  it  is  not  necessary  that 
the  business  should  have  de  facto  been  commenced.  The  interpre- 
tation clause  of  the  Winding-up  Act,  in  defining  the  expression 
^'  constitution  of  a  company,"  refers  to  the  business  as  something 
which  '^  is  or  was  intended  to  be  carried  on,"  and  is  evidently  re- 
trospective in  its  operation.  In  Hx  parte  Morrison,  (a)  a  company, 
such  as  the  one  now  in  question,  was  made  amenable  to  the  pro- 
visions of  the  Act  7  4fe  8  Vict.  c.  111.  The  manner  in  which  rail- 
way companies  are  referred  to  in  the  Winding-up  Act,  can  lead  to 
no  inference,  that  those  companies,  which  were  in  existence  before 
the  passing  of  the  Act,  were  intended  to  be  excluded,  inasmuch  as 
they  were  not,  like  mining  companies,  excepted'from  the  operation 
of  the  previous  acts,  to  which  reference  is  made. 

Mr.  Russellj  Mr.  RoUj  Mr.  W.  T.  S.  Daniel,  and  Mr.  Stevens, 
contra.  The  Winding-up  Act  specifically  refers  to  such  railway 
companies  as  shall  have  been  bankrupt  within  the  provisions  of  the 
Act  9  <fe  10  Yict.  c.  28.  Bankruptcy  is  made  the  test ;  and  the 
presumption,  therefore,  is,  that  all  other  companies  are  excluded, 
—  expressio  unius  exclusio  altenus.  So  far,  as  at  all 
*  appears,  the  sole  object  of  this  company  was,  to  obtain  *  179 
an  Act  of  Parliament,  and  there  is  nothing  to  show  a  com- 
mercial purpose.  If  the  company  leased  their  railway  to  another 
company,  could  it  then  be  said  to  be  a  commercial  purpose  7  This 
project  was  provisionally  registered  before  the  passing  of  the  8  &  9 
Yict.  c.  20,  and  therefore  the  purpose  cannot  be  construed  by  re- 
ferring to  the  prospective  clauses  of  that  Act. 

Mr.  Bacon,  in  reply.  When  the  Winding-up  Act  passed,  there 
were  many  companies  in  the  same  predicament  as  this  company ; 
but  that  Act  is  made  to  apply  to  all  companies,  '^  corporate  or  unin- 
corporate,"  which  would  be  within  the  provisions  of  the  two  Acts 
therein  first  mentioned  ;  viz.,  7  <fe  8  Yict.  c.  Ill,  and  8  4fe  9  Yict.  c. 
98.     The  making  a  railway  is  itself  a  commercial  undertaking, 

and  the  test  of  its  being  one  is,  the  expenditure  of  capital,  and 

(a)  1  De  Gex,  689. 
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the  risk  thereby  run,  in  the  hope  of  profit :  M^Kay  v.  Ruther- 
ford (before  the  Privy  Council,  December  11th  and  12th, 
1848).  (a)  As  to  the  argument  that  it  is  not  competent,  in  this 
case,  to  refer  to  the  Railway  Glauses  Consolidation  Act  (8  &  9 
Vict.  c.  20),  because  passed  after  the  date  of  the  subscribers' 
deed,  the  answer  is,  that  this  Act  was  passed  with  a  view  to 
obviate  needless  repetition  in  special  Acts.  If  reference*  had  not 
been  made  to  railway  companies  comprehended  under  t])e  Act 
9  4&  10  Yict.  c.  28,  as  being  within  the  scope  of  the  Winding-up 
Act,  they  would  possibly  have  been  excluded  by  having  become 
bankrupt  or  ceased  to  trade.  The  5th  section  of  the  Winding-up 
Act,  and  the  various  states  of  circumstances  tlierein  referred  to 
as  grounds  for  praying  a  winding  up,  clearly  embrace  such  abortive 

schemes  as  this,  where  the  company  has  ceased  to 
*  180   *  carry  on  business.     As  to  there  being  no  actual  trading, 

the  23d  section  of  the  7  A  8  Vict.  c.  110,  expressly  pro- 
hibits it ;  but  provisional  registration  is  one  of  the  requisites  for 
bringing  companies  within  the  provisions  of  the  7  &  8  Yict. 
c.  111. 

April  IS. 

The  Lord  Chancellor.  —  The  only  question  in  this  case 
is,  whether  the  company  is  within  the  meaning  of  the  Winding- 
up  Act.  It  was  said  that,  the  object  for  which  the  association  was 
formed  having  failed,  the  company  ought  to  be  now  wound  up. 
On  the  other  hand,  it  was  contended,  that  it  was  not  a  company 
within  the  meaning  of  the  Act  under  the  circumstances,  and  the 
ground  relied  on  was,  that  it  was  an  association  for  obtaining  an  Act 
of  Parliament,  and  was  not  a  commercial  company  ;  that  the  con- 
tract was  merely  to  make  a  railway,  and  that  it  was  like  a  contract 
for  making  a  house,  and  not  a  commercial  undertaking.  Now  the 
afiidavit  in  support  of  the  application,  and  which  is  not  met,  as  far 
as  I  see,  on  the  other  side,  states,  "  that,  in  April,  1845,  a  com- 
pany was  projected  for  making  a  railway  between  London  and 
Manchester  for  the  carriage  of  passengers  and  goods,  the  capital 
being  three  millions."  Then,  it  is  said,  that,  even  if  the  railway 
were  made,  the  company  might  not  have  used  it  themselves  for 
carrying  goods,  but  merely  for  the  purpose  of  enabling  other  per- 
sons to  carry  goods.    This,  however,  would  make  no  difference. 

(a)  13  Jur.  21. 
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The  petitioner  sets  out  by  stating  that  the  railway  was  to  be  for 
the  carriage  of  passengers  and  goods,  and  I  do  not  see  that  it 
makes  any  difference  whether  this  was  carried  out  In  one  way  or 
another,  whether  by  the  company  acting  as  carriers  themselves, 
or  allowing  others  to  use  their  railway  for  that  purpose. 
The  object  of  the  *  company  was  to  make  a  railway,  to  be   *  181 
used  either  by  themselves  or  others,  for  the  carriage  of  per- 
sons or  goods,  to  be  used  for  profit,  either  by  letting  it  or  by  the 
company  acting  as  carriers  themselves.    The  question  is,  whether 
under  this  description,  and  under  the  announcement  of  the  objects 
of  the  company,  the  case  is  not  within  the  provisions  of  the 
Winding-up  Act.    Now  the  part  of  the  Act  ieferred  to  as  includ- 
ing the  company  in  question,  refers  to  the  7  &  8  Yict.  c.  Ill,  and 
the  8  <fe  9  Yict.  c.  98,  and  the  language  used  is,  that  the  Act  shall 
apply  to  all  companies  corporate  or  unincorporate  within  the  pro- 
visions of  either  of  these  two  Acts,  the  7  4fe  8  Vict.  c.  Ill  applying 
to  companies  in  England  (then  comes    a   parenthesis,  having 
nothing  to  do  with  this  case,  as  to  companies  existing  on  the  1st 
November,  1844 ;  for  the  period  of  the  formation  of  this  comptoy 
was  in  1845,  and  therefore  subsequent :  the  parenthesis  included 
all  companies  in  1844) :  the.  Act  proceeds,  '^  and  to  all  companies 
which  would  have  been  within  the  provisions  of  either  of  the  said 
two  Acts  if  they  had  not  been  dissolved,  or  had  not  ceased  to  trade 
at  the  time  of  the  passing  thereof  respectively,  and  to  all  banking 
companies,  which  would  have  been  withiA  the  provisions  thereof, 
if  they  had  not  been  specially  excepted  from  the  provisions  "  of 
the  Registration  Act  (7  &  8  Yict.  c.  110).    This  is  as  to  time 
past :  the  Act  then  proceeds  '^  and  to  all  companies  which,  under 
the  provisions  of  the  said  Act  to*  facilitate  the  dissolution  of  cer- 
tain railway  companies,  shall,  before  the  first  day  of  March,  1848, 
have  become  bankrupt,  and  to  all  companies,  associations,  and 
partnerships,  to  be  fonned  after  the  passing  of  this  Act  whereof 
the  capital  or  the  profits  is  or  are  divided  or  to  be  divided  into 
shares,  and  such  shares  transferable  without  the  express  con- 
sent of  all  the  copartners."     It  is  clear  that,  if  this  Act  had 
been  retrospective,  the  company  in  question  ^ould  have  been 
*  within  its  provisions ;  but  the  company  was  formed  in  1845,   *  182 
and  therefore  is  not  included,  or,  if  included,  it  must  be  so 
by  being  included  in  the  Act  referred  to ;  viz.,  the  7  <fe  8  Yict.  c. 
111.   There  is  no  question  as  to  its  being  included  in  the  Begistra- 
voL.  I.  10  [  145  ] 
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tion  Act  (7  &  8  Vict.  c.  110).  The  Act  7  ife  8  Vict.  c.  Ill  de- 
scribes  the  companies  affected  by  it  thus :  ''  any  commercial  or 
trading  company  now  or  at  any  time  hereafter  incorporated  by 
charter  or  Act  of  Parliament,  or  any  company  or  body  of  persons 
now  or  at  any  time  hereafter  associated  together  for  any  commer- 
cial or  trading  purposes,  Ac,  or  any  company  or  body  of  persons 
now  or  at  any  time  hereafter  associated  together  for  any  commer- 
cial or  trading  purposes,  and  registered  either  provisionally  or 
completely,"  &c.  The  words  here  are  "  commercial  or  trading 
purposes,"  and,  in  the  Registration  Act,  the  words  are  ''  for  any 
commercial  purpose  or  for  any  purpose  of  profit"  Why  the  ex- 
pressions in  the  Registration  Act  are  departed  from  in  7  A  8  Vict. 
c.  Ill,  I  cannot  tell,  for  it  seems  to  be  the  intention  to  incorporate 
in  it  the  Registration  Act ;  but  I  do  not  think  it  makes  a  differ- 
ence, for  every  commercial  adventure  must  be  for  the  purpose  of 
profit.  The  question,  therefore,  really  is,  whether  this  company, 
being  within  the  Registration  Act,  is  or  is  not  within  the  meaning 
of  the  other  Act  (7  4fe  8  Vict.  c.  Ill),  and  is  not  a  body  of  per- 
soifs  associated  for  commercial  or  trading  purposes  ?  Now,  under 
the  Bankrupt  Laws,  the  word  "  trading "  has  obtained  a  fixed 
meaning  ;  but  the  word  ^'  commercial "  has  a  larger  sense ;  and 
whether  I  adopt  the  meaning  given  to  the  word  by  two  members 
of  the  Judicial  Committee  of  the  Privy  Council  in  M^Kay  v. 
Rutherford,  or  any  other  mealning,  is  not  material,  for  it  is  clear 
it  is  something  by  which^  profit  is  to  be  obtained.  If,  instead  of 
manufacturing  a  railway,  this  company  had  been  formed 
*  183  for  establishing  steam  packets,  it  would  *  clearly  have  been 
a  commercial  purpose,  a  purpose  out  of  which  profit  was  to 
be  made.  The  speculation  would  have  been  one  having  profit  for 
its  object ;  and  no  question  can  be  raised  as  to  the  particular 
machinery  out  of  which  profit  is  to  be  worked  as  connected  with 
the  establishment  of  a  company.  Tlie  word  ''  commercial "  has 
received  an  interpretation  in  the  case  before  the  Privy  Council ; 
but,  without  the  aid  of  that  authority,  I  have  no  doubt,  that  mak- 
ing a  railway  for  the  carriage  of  persons  and  goods,  is  a  commer- 
cial purpose,  within  tl^e  meaning  of  the  11  &  12  Vict.  c.  45,  and, 
therefore,  that  the  object  of  this  Association  having  ceased,  the 
company  is  within  the  description  of  the  Act,  and  that  an  order 
for  its  absolute  winding  up  is  the  right  one  to  be  made. 
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April  27. 

The  case  was  again  mentioned,  for  the  purpose  of  fixing  the 
date  from  which  the  order  for  winding  up  was  to  take  effect. 

The  Lord  Chancellor  having  expressed  his  opinion  that  it 
should  be  the  date  of  his  own  judgment  on  the  case,  this  was 
acquiesced  in  by  the  parties  without  further  argument. 

Mr.  W.  T,  S,  banielj  at  the  same  time,  applied,  that  all  pro- 
ceedings under  the  order  might  be  stayed,  jintil  the  hearing  of  an 
appeal  which  was  about  to  be  presented  to  the  House  of  Lords. 

The  Lord  Chancellor  refused  the  application. 


♦  FITCH  V.  ROCHFORT.  ♦  184 

1849.     April  19,  20,  21. 

The  Pawnbrokers  Act  (89  &  40  G.  3,  c.  99)  does  not  apply  to  transactions 
above  10/.  With  regard,  therefore,  to  such  transactions,  a  pawnbroker  is  in 
the  same  position  as  any  other  person,  and  may  avail  himself  of  the  provisions 
of  the  2  &  3  Vict,  c  87,  for  the  purpose  of  obtaining  a  higher  rate  of  interest 
than  52.  per  cent ;  and  a  contract  for  that  purpose,  made  upon  the  deposit  of 
goods,  will  not  be  invalid,  merely  because  it  contains  stipulations  peculiar  to 
an  ordinary  pawnbroking  transaction. 

This  was  an  application  to  discharge  an  order  made  by  the 
Yice-ChsfnccUor  of  England,  restraining  the  defendant,  a  licensed 
pawnbroker,  from  selling  certain  articles  of  jewelry,  Ac,  the 
property  of  the  plaintiff,  a  married  woman,  and  part  of  her  sepa- 
rate estate.  The  articles  in  question  had  been  deposited  by  the 
plaintiff  with  the  defendant,  as  a  security  for  the  repayment  of 
various  sums,  amounting  in  the  whole,  to  1383/.,  advanced  to  her 
by  the  defendant,  up  to  and  inclusive  of  the  27th  November,  1846, 
the  interest  for  such  advances  being  at  the  rate  of  15/.  per  cent 
per  annum.  This  sum  of  1383/.  was  split  up  into  nine  several 
items,  and  nine  separate  contracts,  uniform  in  their  terms  and 
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tenor,  were  entered  into  by  the  plaintiff  with  the  defendant. 
These  contracts  were  signed  by  the  plaintiff  in  the  defendant's 
book,  in  duplicate,  each  page  of  the  book  containing  the  form  in 
question  in  duplicate,  and  one  copy  being  given  to  the  plaintiff, 
and  the  other  remaining  in  the  book  in  the  possession  of  the 
defendant. 

The  following  is  a  copy  of  one  of  the  contracts :  "  Contract 
No.  1,  Duplicate,  No.  1124.  I,  Mrs.  Pitch,  hereby  authorize  Mr. 
Frank  Bochfort,*  twelve  months  after  this  date,  if  not  sooner 
redeemed,  to  sell  by  auction  or  ^private  contract  the  articles  speci- 
fied on  the  back  hereof,  my  property,  on  security  of  which  he  has 
this  day  lent  me  678/.  at  interest  at  the  rate  of  Bd.  per  1/.  sterling 
per  month,  redeemable  by  me  during  the  first  month, 
*  185  *  paying  one  month's  interest  at  that  rate,  and  during  any 
further  half-month  pajring  interest  at  that  rate  to  the  end 
of  the  current  half-month ;  and  if  the  articles  be  sold  as  author- 
ized, Mr.  Bochfort  is,  out  of  the  proceeds,  to  pay  all  expenses, 
and  the  principal  and  interest,  at  the  rate  above-mentioned,  to  the 
day  of  sale,  and  to  pay  the  surplus  (if  any)  to  me,  if  demanded, 
within  three  years ;  but  in  case  of  any  deficiency  on  sale  of  this 
or  any  other  property  deposited  by  me  with  him,  I  agree  to  repay 
such  deficiency  until  sale.  Mr.  Bochfort  is  empowered  by  me  to 
deliver  the  articles  to  any  person  producing  the  duplicate  hereof, 
upon  his  or  her  paying  him  principal,  interest,  and  all  expenses. 
Dated  this  27th  November,  1846.     (Signed)  Ellen  Pitch." 

The  plaintiff  not  having  redeemed  the  property  in  question, 
within  the  time  specified,  the  defendant  advertised  it  for  sale. 
The  plaintiff,  thereupon,  filed  her  bill,  praying  an  injunction  to 
restrain  the  sale,  and  that  the  transaction  might  be  set  aside  as 
usurious. 

On  the  4th  April,  1849,  the  Yice-Chancellor  of  England  granted 
an  injunction  restraining  the  sale,  on  the  ground  that  the  defend- 
ant, being  a  pawnbroker,  was  incapacitated  from  dealing  in  any 
other  character,  and  that  the  transaction  in  question  was  in  con- 
travention of  the  statutes  in  force  relating  to  pawnbrokers.  The 
defendant  now  applied  to  discharge  that  order. 

Mr.  Rolt  and  Mr.  Wright,  in  support  of  the  motion.  —  The  sole 
question  is,  whether  the  contract  is  legal  or  illegal.    The  defend- 
ant insists  it  is  perfectly  legal ;  it  contravenes  none  of  the  statutes 
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lelating  to  pawnbrokers,  and  is  clearly  not  umirions.  2  <fe  8  Yict. 
c.  37.  The  plaintiff;  however,  rests  her  case  on  the  ground, 
Ist,  that  the  contract  contains  a  proviso  for  *  the  payment  *  186 
of  interest  at  the  rate  of  Sd.  per  pound,  per  month ;  2dly, 
that  it  provides  that  the  defendant  shaU  have  a  right  to  keep 
the  proceeds  of  the  sale  of  the  articles  deposited,  if  not  demanded 
within  three  years  from  the  time  of  sale;  and,  8dly,  that  the 
defendant  imdertakes  to  deliver  up  the  property  deposited  with 
him  to  any  one  who  presents  the  duplicate  contract,  on  payment 
of  principal  and  interest.  The  plaintiff  contends  that  these  are 
the  peculiar  characteristics  of  a  pawnbroking  transaction,  and 
that  the  whole  matter  must  be  dealt  with  as  such.  This,  however, 
is  not  so ;  and  there  is  nothing  in  any  of  the  stipulations  referred 
to  which  may  not  be  introduced  into  every  contract.  With  regard 
to  the  first,  it  in  effect  does  nothing  more  than  raise  the  rate  of 
interest  somewhat  beyond  the  ordinary  amount;  and  now,  that 
the  usury  laws  are,  with  certain  exceptions,  abolished,  the  defend- 
ant has  the  same  right  as  any  one  else  to  take  the  benefit  of  a 
contract  which  he  has  duly  and  legally  made.  With  respect  to 
tlie  second,  the  right  of  retaining  the  proceeds  of  the  sale,  there 
is  nothing  to  prevent  parties  contracting  in  this  manner,  or  to 
confine  the  right  to  do  so  to  pawnbrokers,  and  those  dealing  with 
them.  As  to  the  third,  the  transfer  of  the  chattels  to  the  person 
presenting  the  duplicate  contract  and  paying  the  principal  and 
interest,  this  is  merely  a  mode  of  simplifjring  the  process  of 
redemption.  Before  the  repeal  of  the  usury  laws,  a  pawnbroker 
might  advance  any  amount  of  money  at  51,  per  cent,  and  still  not 
be  within  the  restrictions  of  the  Pawnbrokers  Act  (39  &  40  G.  8, 
c.  99,  §  30) ;  and  now  that  the  usury  laws  are  abolished,  he,  as 
well  as  all  other  persons,  is  at  liberty  to  lend  on  any  terms  he  can 
obtain,  provided  the  advance  be  not  under  10/.,  such  limited  loans 
being  still  within  the  protection,  and  subject  to  the  provisions,  of 
the  statutes  in  force  relating  to  pawnbrokers.  The  case  of 
Pennell*Y,  Atte7iboroug'h(^a)  is  precisely  in  point;  there  *187 
the  Court  of  Queen's  Bench  held,  that  there  was  no  viola- 
tion of  the  pawnbroking  Acts,  in  an  advance  by  a  pawnbroker  at 
a  greater  rate  of  interest  than  5/.  per  cent,  subsequently  to  the 
passing  of  the  Act  2  &  3  Yict.  c.  37. 

(a)  4  Q.  B.  868. 
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Mr.  Matins  and  Mr,  Levinge  Swifts  contra.  —  The  8d  section 
of  the  2  '&  S  Yict.  c.  37  leaves  the  law  as  regards  pawnbrokers 
precisely  as  it  stood  at  the  date  of  that  enactment.  Before  the 
passing  of  that  Act  this  transaction  would  have  been  illegal,  and 
even  if  the  gross  amount  of  the  loan  had  been  divided  into  sums 
below  10/.,  it  would  have  been  a  question  for  a  jury,  whether  siich 
a  transaction  was  or  not  a  shift  to  evade  the  usury  laws.  Cowie  v. 
Harris,  (a)  The  5th  ieind  6th  sections  of  the  25  O.  3,  c.  48, 
describe  any  person  lending  money  on  pledge  of  goods  at  more 
than  5{.  per  cent  as  a  pawnbroker,  and  oblige  him  to  take  out  a 
license  as  such.  Thus  it  has  been  held,  that  no  legal  partnership 
can  be  constituted  between  a  pawnbroker  and  a  party  not  licensed 
as  such.  Armstrong  v.  Armstrof^.  (Ji)  A  pawnbroker  is  subject 
by  statute  to  certain  restrictions,  and  cannot,  for  the  purpose  of 
any  particular  transaction,  free  himself  from  those  restrictions, 
and  divest  himself  of  his  character  of  a  pawnbroker.  The  cases 
of  TregoningY.  Attenborovgh  (ji)  ^n^  Fergusson^y.  Norman  (d) 
are  instances  of  the  effect  of  non-compliance  with  the  provisions 
of  the  Pawnbrokers  Act.  The  transaction  in  question  is  clearly 
a  pawnbroker's  contract.  In  this  view  of  the  case,  the  stipulation, 
which  enables  the  assignee  of  the  duplicate  to  recover  the 
*  188  chattels,  is  legal ;  but  not  otherwise,  as  it  authorizes  *  a 
transfer  of  goods  without  a  stamp.  The  case  of  Pennell  v. 
AUenborough  is  distinguishable  from  the  present.  The  contract 
there  did  not  contain  the  peculiar  stipulations  found  here,  and 
was,  in  fact,  a  mortgage  with  special  conditions.  The  only  evi- 
dence of  the  contract  in  the  present  case  is  a  duplicate :  in  fact, 
the  defendant  has  availed  himself  of  all  the  privileges  which  the 
legislature  has  secured  to  pawnbrokers,  and,  while  doing  so, 
desires  to  withhold  a  reciprocity  of  protection  from  the  party  with 
whom  he  has  so  dealt. 

The  cases  of  Nickisson  v.  Trotter  (e)  and  Tarquand  v.  Mote- 
dim  (jg)  were  also  referred  to. 

Mr.  Boltj  in  reply,  was  stopped  by 

The  Lord  Chancellor. — It  does  not  appear  to  me  that  there  is 
any  doubt  upon  the  construction  of  the  Acts  which  have  been  re- 

(a)  Moody  &  M.  141.  {d)  5  Bing.  N.  C.  76. 

(6)  3  M.  &  K.  46.  (e)  3  M.  &  W.  130. 

(c)  7  Bing.  97.  (g)  7  M.  &  W.  604. 
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ierred  to  in  this  case.  The  question  lies  in  a  very  narrow  compass, 
— between  the  law  as  it  stood  before,  and  subsequently  to,  the 
passing  of  the  Act  2  &  3  Vict.  c.  37.  Before  the  passing  of  the 
Pawnbrokers  Act,  nobody  could  take  more  than  51.  per  cent :  that 
was  the  limit  which  was  always  imposed  upon  loans.  It  was, 
however,  found,  that  that  arrangement  was  very  inconvenient  and 
injurious  to  poor  people,  who  had  verylittle  credit,  and  it  was, 
accordingly,  for  their  benefit  that  the  law  was  relaxed,  and  certain 
provisions  introduced  for  their  protection.  The  Pawnbrokers  Act 
(39  &  40  G.  3,  c.  99),  which  is  now  the  existing  law,  therefore 
authorizes  parties  to  advance  sums  under  10/.,  and  it  con- 
tains various  regulations  for  the  protection  of  parties  *  lend-  *  189 
ing  money,  applicable  to  loans  under  10/.  The  30th  section, 
however,  says  (which,  if  it  stood  alone,  would  have  left  the  law  as 
it  was  before)  that  ^'  nothing  in  this  Act  contained  shall  extend  to 
persons  lending  money  at  5/.  per  cent,  without  further  profit,  or  be 
construed  to  extend  to  any  person  or  persons  whomsoever  who  shall 
lend  money  to  any  person  or  persons  whomsoever,  upon  pawn  or 
pledge,  at  the  rate  of  5/.  per  cent  per  annum  interest,  without 
taking  any  further  or  greater  profit  foV  the  loan  or  forbearance  of 
such  money  lent  on  any  pretence  whatsoever."  Here,  then,  was 
a  law  regulating  advances  of  money  under  10/.,  and  declaring  that 
bond  fide  advances  of  money  under  that  amount  (of  course,  there 
would  have  been  a  fraud  in  advancing  money  at  different  times, 
but  making,  in  reality,  only  one  loan)  shall  be  within  the  provi- 
sions of  the  Act,  and  providing  a  certain  protection  to  the  lender 
and  to  the  borrower.  The  30th  section,  however,  of  the  same 
Act  excludes  from  the  operation  of  the  Act  any  person  lending 
above  10/.  at  5/.  per  cent ;  so  that  the  pawnbroker  in  his  shop, 
with  all  the  appurtenances  of  a  pawnbroker  around  him,  on  any 
person  coming  to  him  for  the  loan  of  500/.  at  5/.  per  cent,  might 
lend  it  to  him  at  that  rate  of  interest ;  and  there  can  be  no  doubt 
that  he  might  make  this  loan  upon  a  pledge  of  property.  Pawn^ 
brokers,  then,  are  under  no  disabilities,  except  that  they  are 
obliged  to  conform  to  the  provisions  of  this  Act,  if  tliey  advance 
money  under  10/. ;  beyond  that  sum,  they  are  on  the  same  footing 
with  all  the  other  subject^  of  her  Majesty. 

There  are  also  two  decisions  in  the  Common  Pleas,  which  have 
been  referred  to  in  the  argument,  and  which  show  that  pawn- 
brokers are  confined  to  sums  under  10/.,  and  that  the  Act  applies 
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only  to  transactions  under  10/.     If  so,  all  transactions 

*  190   above  10/.  are  to  *  be  looked  at  just  as  if  the  Pawnbrokers 

Act  did  not  exist  at  all,  and  if  that  Act  does  not  touch 
them,  the  old  law  of  usury  applies.  Then  comes  the  Act  now  in 
force  with  respect  to  usury  (2  &  3  Vict.  c.  87),  which  enacts  that 
the  usury  laws  shall  not  affect  any  contract  for  a  loan  or  forbear- 
ance of  money  above  the  sum  of  10/.  sterling ;  and  then,  for 
farther  security,  it  says,  that  nothing  therein  contained  shall 
extend,  or  be  construed  to  extend,  to  repeal  or  affect  any  statute 
relating  to  pawnbrokers,  but  that  all  laws  touching  and  concern- 
ing pawnbrokers  shall  remain  in  full  force  and  effect  to  all  intents 
and  purposes  whatsoever,  as  if  that  Act  had  not  been  passed. 
Then  what  are  the  laws  relating  to  pawnbrokers  ?  they  are  con- 
fined to  loans  under  10/.  The  third  section  of  the  2  &  8  Vict. 
c.  37  provides  that,  as  to  all  loans  under  10/.,  pawnbrokers  shall 
be  confined  to  their  own  acts,  and,  for  greater  caution,  says,  that 
all  laws  relating  to  pawnbrokers  shall  remain  as  they  were.  Thus, 
if  a  pawnbroker  before  the  Statute  of  Victoria  advanced  money  at 
5/.  per  cent  upon  goods  deposited  with  him,  he  was  not  within  the 
Pawnbrokers  Act,  because  such  a  transaction  was  specially  ex- 
cepted. He  might  also  lend  money  upon  the  same  terms  as  any 
other  person  could,  provided  it  was  above  10/.  Now,  however, 
the  Statute  of  Victoria  enables  any  one  to  advance  money  above 
10/.  without  being  interfered  with  by  the  old  law  ;  and  all  persons 
are  thereby  exempted  from  the  operation  of  the  usury  laws  on 
loans  above  10/.  Why,  then,  should  pawnbrokers  be  excepted  ? 
they  are  not  in  terms,  and  there  is  nothing  to  make  them  liable  to 
an  incapacity  which  they  were  not  under  at  all  by  the  former  law. 
In  addition  to  the  authorities  before  referred  to,  we  have  the 

decision  of  the  Court  of  Exchequer  'in  Turqtuii%d  v.  Mose- 

*  191    don,  (a)  holding  that  loans  on  deposits  above  10/.  *  are  pro- 

tected by  the  1st  section  of  the  2  &  3  Vict.  c.  87,  and, 
following  that  case,  the  Court  of  Queen's  Bench  decided,  in  Pennell 
V.  AUenborovgh,  under  circumstances  identical  with  the  present 
case,  that  a  special  contract  with  a  pawnbroker  for  a  loan  above  10/. 
is  as  lawful  a  transaction  as  if  he  was  not  a  pawnbroker.  It  seems 
to  me,  therefore,  perfectly  clear  that  the  Pawnbrokers  Act  has 
nothing  whatever  to  do  with  the  transaction  in  question,  and 

(a)  7  M.  &  W.  604, 
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Aat  it  is  a  transaction  just  as  binding  as  if  the  party  advancing 
the  money  was  not  a  pawnbroker ;  and  as  to  the  contract 
entered  into,  the  defendant  is  merely  following  up  its  provisions. 
The  only  matter  which  struck  me,  and  on  which  I  have  any 
doubt,  is  the  definition  of  a  pawnbroker  given  by  the  legisla- 
ture for  the  purposes  of  the  revenue  law  (26  G.  3,  c.  48, 
§§5,  6).  That,  however,  does  not  affect  this  case.  A  question 
might,  indeed,  arise,  whether  a  particular  individual  is  liable  or 
not  for  an  infringement  of  the  revenue  law ;  but  that  is  not  the 
point  before  me.  It  was  not  intended  to  impose  a  duty  on  any, 
except  on  those  who  came  within  the  description  of  the  Pawn- 
brokers Act,  and  who  take  the  benefits  given  by  that  statute.  It 
would  be  a  great  hardship,  if  it  were  otherwise.  I  tbink,  there- 
fore, that  the  order  of  the  Vice-chancellor  must  be  discharged ; 
but  I  will  look  at  the  authorities  cited,  before  finally  disposing  of 
the  case. 

April  21. 

The  Lord  Chancellor.  —  I  have  looked  through  the  Acts  and 
the  cases  referred  to,  and  see  nothing  to  induce  me  to  change  the 
opinion  which  I  expressed  yesterday.  The  injunction  must,  there- 
fore, be  dissolved,  with  costs. 


♦  PEILE  V.  STODDART.*  *  192 

1840.    April  20. 

Tbe  defendant  to  a  bill  of  discovery  in  aid  of  the  plaintiff  *8  defence  to  an  action 
at  law,  cannot  be  compelled  to  produce  a  document  as  to  which  the  bill  con- 
tains no  allegation  that  it  ^elates  to  the  matter  in  issue  in  the  action.' 

This  protection  was  held  to  be  sufficiently  claimed  by  the  defendant  stating  that 
he  was  advised,  and  verily  believed,  that  the  document  in  question  did  not 
contain  evidence  in  support  of  the  plaintiff  ^s  pleas  in  the  action. 

This  was  a  motion  by  the  defendant  to  discharge  or  vary  an 
order  made  by  the  Vice-Chancellor  of  England,  on  the  14th  March, 

'  8.  C,  13  Jur.  373. 

'  See  Story  £q.  PI.  §  859  and  notes ;  Attorney-General  o.  Corporation  of 
London,  2  M'N.  &  G.  247 ;  Manby  o.  Bewicke,  8  De  G.,  M'N.  &  G.  476 ;  2 
Jur.  N.  S.  671 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1882 ;  Hunt  v,  Elmes,  27  Beav. 
62,  64 ;  5  Jur.  N.  S.  645. 
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1849,  for  the  production  of  certain  documents  admitted  bj  answer 
to  be  in  the  possession  of  the  defendant ;  the  defendant,  however, 
contending  that  such  admission  was  so  qualified  as  to  afford  grounds 
for  exempting  them  from  production. 

The  bill  was  one  of  discovery  in  aid  of  the  plaintiff's  defence  to 
an  action  at  law,  in  assumpsit,  to  recover  damages  for  the  breach 
of  a  promise  in  discontinuing  the  payment  of  an  annuity  within 
the  term  of  seven  years,  for  which  period,  the  plaintiff  in  equity 
had,  as  the  plaintiff  at  law  alleged,  contracted  for  its  payment. 

In  answer  to  the  usual  charge  as  to  documents,  the  defendant 
stated  as  follows :  ^^  This  defendant  says  he  has  now  in  his  posses- 
sion or  power,  &c.,  and  several  letters,  papers,  and  writings  relat- 
ing to  the  matters  in  the  bill  mentioned,  or  some  of  them ;  and 
he  has,  in  the  schedule  hereto,  which  he  prays  may  be  taken  as 
part  of  this  his  answer,  set  forth  a  list  or  schedule  of  all  the  said 
letters,  papers,  and  writings  ;  but  he  denies  that  thereby  or  other- 
wise, if  the  same  were  produced,  the  triith  of  the  matters  in  the 
said  bill  mentioned,  or  any  of  them,  would  appear  further  or  other- 
wise than  as  the  same  is  hereinbeFore  admitted.  And  this  defend- 
ant says,  that  such  of  the  said  letters,  papers,  and  writings  as  are 
set  forth  in  the  first  part  of  the  said  schedule,  are  of  great  im- 
portance to  the  claim  made  by  this  defendant  iti  his  said 
*  193  action,  and  are  or  contain  *  the  evidence  on  which  this 
defendant  is  advised  and  intends  mainly  to  rely  at  the  trial 
of  the  said  action ;  and  the  said  letters,  papers,  and  writings,  as 
well  those  in  the  second  and  third  parts  as  those  in  the  first  part 
of  the  said  schedule  or  any  of  them,  do  not  nor  does,  as  defendant 
is  also  advised  and  verily  believes,  contain  any  evidence  whatever  in 
support  of  or  tending  to  support  the  plaintiff's  pleas  in  the  said 
action,  or  any  of  such  pleas  ;  and  are  not;  nor  is,  in  any  manner, 
material  to  the  plaintiff's  case.  And  this  defendant  says,  that 
such  of  the  said  letters,  papers,  and  writings  as  are  set  forth  in 
the  second  part  of  the  said  schedule  were,  and  are,  private  and 
confidential  communications  between  this  defendant  and  his 
solicitors  or  legal  advisers,  in  the  ordinary  course  of  professional 
business ;  and  all  and  every  of  them  relate  to  the  matters  in  dis- 
pute between  this  defendant  and  the  plaintiff  in  the  said  action  ; 
and  he  says  that  the  plaintiff  has  not,  as  this  defendant  is  advised 
and  verily  believes,  any  right  or  title  to  the  production  of,  or  any 
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interest  whatever  in,  the  letters,  papers,  and  writings  in  the  said 
schedule  mentioned,  or  any  of  them/' 

Mr,  Stuart  and  Mr,  Buskj  in  support  of  the  appeal  motion.  — 
The  order  of  the  Vice-Chancellor  is  founded  on  the  authority  of  Bath 
nati^ne  v.  Leader;  (a)  but,  even  if  that  authority  is  unquestioned, 
this  case  i%  distinguishable,  for  here  the  bill  is  merely  for  discovery, 
but  there  it  was  for  relief  also.  Here  the  defendant  says  that  he 
^Ms  advised  and  verily  believes,"  and  it  is  submitted  that  no 
allegation  can  be  stronger  than  that  which  asserts  a  belief,  nor  can 
the  effect  of  that  belief  be  impaired,  because  it  happens  to  be  cor- 
roborated by  the  advice  of  another.  The  terms  in  which 
the  defendant  swears  to  *  his  answer  support  this  conclu-  *  194 
sion,  for  he  swears  that  what  is  contained  in  his  answer,  as 
far  as  concerns  his  own  act  and  deed,  is  true  of  his  own  knowledge ; 
and  that  what  relates  to  the  act  and  deed  of  any  other  person  or 
persons,  he  believes  to  be  true.  (6)  Besides,  some  of  these  letters 
were  written  by  the  plaintiff  in  equity  to  the  plaintiff  at  law,  and 
others  from  other  persons  to  the  plaintiff  at  law :  as  to  neither  of 
these  can  production  be  enforced.  There  is  no  allegation  in  the 
bill  that  the  documents  are  material  to  the  plaintiff's  title,  or  that 
*  the  defendant  holds  them  in  a  fiduciary  character,  or  that  the 
plaintiff  and  defendant  have  a  common  interest.  Bolton  v.  Cor- 
poration of  Liverpool,  (jc) 

Mr,  Folletty  contra.  —  A  great  many  of  the  letters  in  question 
are  from  the  defendant  in  equity  to  the  plaintiff  in  equity  :  how 
can  they  relate  exclusively  to  the  support  of  the  title  of  the  plain- 
tiff at  law  ?  There  is  nothing  to  take  these  letters  out  of  the  gen- 
eral rule,  in  the  mere  fact  that  some  of  the  letters  were  from  the 
plaintiff  in  equity  to  the  defendant  in  equity.  The  cases  of  Storey 
V.  Lord  John  George  Lennox  (jt)  and  Smith  v.  The  Duke  of 
Beaufort  (c)  were  both,  like  this,  bills  of  discovery.  In  order  to 
be  entitled  to  protection,  there  must  be  a  distinct  and  positive 
averment  that  the  documents  do  not  relate  to  the  title  of  the  plain- 
tiff:   Bannatyne  v.  Leader  ;(^g)   otherwise   a  defendant    might 


(a)  10  Sim.  280. 

(6)  See  Hinde'8  Ch.  Pr.  p.  285. 

(c)  1M.&K.  88. 


(d)  1  M.  &  C.  626. 

(c)  1  Hare,  607 ;  1  Phil.  209. 

Of)  10  Sim.  230. 
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apply  to  an  incompetent  party,  to  whose  advice  he  might  attribute 
his  belief. 

Without  calling  for  a  reply, 

*  195  The  Lord  Ohancellor.  — ^With  regard  to  the  letters  of 
the  plaintiff  in  equity  there  can  be  no  doubt ;  and  the  order, 
as  it  stands,  includes  these  :  it  is  impossible  that  it  can  be  sustained 
as  to  such  letters.  The  plaintiff  in  equily  says,  "  I  desire,  for  the 
purposes  of  my  defence,  to  see  the  letters  which  I  wrote  to  you ; " 
but  it  is  obvious  that  he  can  have  no  such  right,  for  the  plaintiff  at 
law  must  prove  his  contract  before  these  letters  can  be  material  to 
the  case  of  the  defendant  (the  plaintiff  in  equity).  It  is  true,  they 
may  relate  to  matters  mentioned  in  the  bill ;  but  the  question  is, 
whether  they  refer  to  the  contract,  which  is  the  sole  point  at  issue 
in  the  cause ;  and  there  is  no  allegation  in  the  bill  that  they  do. 
The  discovery  must  have  reference  only  to  the  subject  at  issue 
in  the  court  of  law.  There  being  nothing  on  the'  face  of  the  docu- 
ments themselves  to  show  that  they  do  relate  to  the  contract,  and 
there  being  no  charge  in  the  bill  to  substantiate  such  a  position,  I 
am  bound  to  give  effect  to  the  objection  of  the  defendant  that,  all 
the  documents  for  which  he  claims  exemption,  relate  only  to  his 
own  title.^ 

With  respect  to  the  terms  in  which  the  protection  is  claimed, 
the  defendant  does  not  say,  ^'  I  am  advised,  and  therefore  I 
believe ; "  but  he  swears  as  to  his  belief.  He  cannot  be  supposed 
to  qualify  his  averment  of  belief  by  this  mode  of  answering ;  and 
I  am  of  opinion  that  it  is  a  more  complete  and  effectual  denial 
than  any  mere  statement  of  the  irrelevancy  of  the  documents.^ 

The  order,  therefore,  must  be  discharged,  so  far  as  relates  to  the 
production  of  the  letters  or  documents  with  respect  to  which  the 
exemption  is  claimed. 

'  As  to  the  necessity  of  distinctness,  see  Wasney  v.  Tempest,  9  Beav.  407 ; 
Hunt  r.  Elmes,  27  Beav.  62,  64;  5  Jur.  N.  S.  645;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1882. 

*  See  Attorney-Greneitd  o.  Corporation  of  London.  2  ITN.  &  6.  247.      • 
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•  RAINCOCK  V.  YOUNG.  •  196 

1849.    April  20. 

The  Court  will  refuse  to  entertain  a  special  motion  for  dissolving  the  common 
injunction,  after  the  answer  has  become  sufficient ;  the  ordinary  mode  of  pro- 
ceeding, by  orders  nisi  and  absolute,  being  applicable  to  that  case. 

In  ibis  case  an  injunction  had  been  obtained  on  the  9th  February, 
1847*  restraining  the  defendant  from  issuing  execution,  in  an 
action  brought  by  him  against  the  plaintiff,  and  then  in  course  of 
prosecution.  The  action  was  tried  in  the  summer  of  1847,  and 
900Z.  recovered  in  respect  of  damages.  On  the  14th  February, 
1849,  the  defendant  moved,  before  the  Yice-Chancellor  of  England, 
that  the  plaintiff  might,  within  seven  days  after  service  of  the 
order,  to  be  mstde  on  the  motion,  pay  into  Court  the  900Z.,  together 
with  the  costs  of  the  action,  or  that  the  injunction  might  be  dis- 
solved. His  Honor  having  refused  the  application,  with  costs,  the 
defendant  now  renewed  thd  motion  before  the  Lord  Chancellor. 

Mr.  Stuart  and  Mr.  Haldane,  in  support  of  the  motion.  —  The 
ordinary  practice  to  obtain  a  dissolution  of  an  injunction  of  this 
sort,  viz.,  by  orders  nisi  and  absolute,  is  inapplicable  to  the  present 
case,  where  the  answer  has  become  sufficient ;  there  being  no  office 
for  the  order  nisi  to  perform.  Lacy  v.  Hornby^  (a)  8harpley  v. 
Perriing.  (6)  In  Bishton  v.  Birch,  (c)  Lord  Eldon  observes, 
"The  general  rule  is,  that  the  defendant* must  move  to  dissolve 
the  injunction  unless  cause :  but  that  cannot  apply  where  the  par- 
ties have  so  transacted,  that  of  the  ordinary  causes  against  dissolv- 
ing an  injunction,  one  cannot  be  used;  viz.,  exceptions  to  go 
before  the  Master.  On  the  other  hand,  the  defendant,  by 
*  putting  in-  his  answer  as  he  did,  has  put  the  plaintiff  in  *  197 
this  situation  ;  that  he  had  no  opportunity  of  showing  cause 
upon  the  merits."  The  defendant  is  within  the  exception  here 
referred  to :  besides,  the  motion  is  not  confined  to  the '  dissolution 
of  the  injunction,  for  that  is  only  asked  if  the  damages  recovered 
and  the  taxed  costs  of  the  action  are  not  paid  into  Court.     In  Bor- 

(a)  2  V.  &  B.  291. 
(6)  8  Sim.  600. 
(c)  2  V.  &  B.  43. 
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dinave  y.  Wadeson,  (a)  the  application  was  made  before  the  time 
when  the  answer  was  sufficient. 

They  also  referred  to  Philips  t.  Langhom^  (fr)  Sherwood  v. 
White,  (c)  Acton  v.  Market,  (ji)  Oidley  v.  Hickling.  (e) 

Mr.  James  Parker  and  Mr.  Hardy ^  conti*a.  —  There  are  two  ob- 
jections to  the  present  application :  first,  because  the  regular  practice 
is  for  the  defendant  to  obtain  an  order  nisi,  thus  enabling  the 
plaintiff  to  consider  whether  he  will  show  for  cause  exceptions  or 
merits,  or  suffer  the  injunction  to  dissolve  itself:  the  case  of  Moli- 
neux  Y.  lAiard(^g^  shows  that  the  circumstance  of  the  answer 
being  sufficient  makes  no  difference.  (Ji)  It  is  clear  that  in  Bish- 
ton  y.  Birch  the  'order  nisi  had  been  obtained,  as  the  plaintiffs 
showed  exceptions  for  cause  against  dissolving  the  injunction. 
Naylor  y.  Middleton.  (t)  Secondly,  the  cause  is  not  in  a  stage 
for  dissolying  the  injunction,  publication  having  passed  ii^  April, 
1848.  Bamett  v.  Mole(Je)y  Feistel  v.  King^s  College ,  Cam- 
bridge. (Z) 

*  198  *  Mr.  Stuart,  in  reply,  as  to  the  second  objection,  stated, 
that  there  had  been  an  order  giving  the  plaintiff  leave  to 
amend  on  the  19th  February,  1849. 

The  Lord  Chancellor.  —  If  the  rule  had  been  laid  down  by 
Lord  Eldon  in  the  manner  contended  for,  viz.,  that,  when  the 
answer  has  become  sufficient,  the  ordinary  method  of  proceeding 
for  dissolving  an  injunction,  by  order  nisi,  does  not  apply,  I  cer- 
tainly should  not  have  altered  the  practice,  although,  in  my 
opinion,  the  proceeding  by  order  nisi  is  undoubtedly  the  most 
convenient.  The  case  of  Bishton  v.  Birch  was  relied  upon ;  but, 
upon  examination,  it  does  not  appear  to  have  any  application.  It 
is  clear  to  my  mind  that,  in  that  case,  an  order  nisi  had  been 
obtained;  every  thing  Lord  Eldoh  says  proves  that;  he  says: 

(a)  1  Coll.  482.  (A)  Gilb.  For.  Rom.  p.  196 ;  1  Uteirl. 

(6)  1  Dick.  148.  Ch.  Pr.  p.  349 ;  Smith's  Ch.  P?. 

(c)  1  Bro.  C.  C.  462.  vol.  i.,  p.  778 ;  Wyatt's  Prac  Reg. 

(d)  2  Bro.  C.  C.  14.  p.  235. 

(c)  lb,  182.  (t)  2  Madd.  131. 

Ig)  2  Dick.  684.  (k)  1  Keen,  646. 

(0  lOBeav.  491. 
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"  Upon  the  motion  for  an  injunction  to  stay  trial,  I  apprehend  the 
language  of  the  order  is,  that  the  injunction  shall  he  extended. 
If,  then,  the  injunction  is  gone  by  the  report  that  the  answer  is 
sufficient,  the  injunction  as  extended  trf  stay  trial  must  be  gone 
also ;  and  I  do  not  recollect  an  instance  of  a  motion  to  dissolve 
an  injunction  to  stay  trial."  (a)  Now  what  does  this  mean, 
unless  there  had  been  an  order  nisi  ?  Tlie  case  came  before  the 
Court  on  a  very  complicated  state  of  facts,  and  the  olbservations 
of  Lord  Eldon  must  throughout  be  taken  in  reference  to  those 
facts.  With  respect  to  the  passage  relied  upon  by  Mr.  Stuart,  I 
do  not  think  tliat  what  is  there  alleged  to  have  fallen  from  Lord 
Mdon  ever  did  fall  from  him,  for  it  is  evident,  that  there  had  been 
an  order  nisi ;  the  authority  therefore  of  Bishton  v.  Birch  must 
go  for  nothing,  to  establish  the  practice  now  sought  to  be  sup- 
ported by  it.  The  various  branches  of  this  Court  have 
agreed  in  recognizing  the  *  mode  of  proceeding  by  orders  *  199 
nisi  and  absolute,  as  the  one  to  be  adopted,  and  I  certainly 
do  not  see  any  reason  for  overruling  this  uniformity  of  practice. 
I,  therefore,  think  the  order  of  the  Vice-Chahcellor  right,  and 
that  this  motion  must  be  refused. 


IN  THE  MATTER  OF  BROOKMAN.  AN  ALLEGED  LUNATIC. 

1849.    April  21. 

Where  two  petitions  in  the  same  matter  are  answered  on  the  same  day,  that 
which  is  first  presented  is  entitled  to  preaudience. 

In  this  case,  which  involved  a  contest  between  A.  B.  and  C.  D. 
for  the  carriage  of  a  commission  of  lunacy,  the  petition  of  the 
former  had  been  the  first  presented,  but,  that  of  C.  D.  being  pre- 
sented very  shortly  afterwards,  both  petitions  were  answered  on 
the  same  day.  Under  these  circumstances  a  question  arose  which 
of  the  two  should  be  first  brought  on. 

The  Lord  Chancellor  observed,  that  it  would  be  expedient  to 
lay  down  some  definite  rule  of  practice  on  the  subject;  and  he 

(a)  2  V.  &  B.  40. 
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decided  that,  in  cases  where  two  or  more  petitions  were  presented 
in  the  same  matter,  and  answered  on  the  same  day,  that  petition 
which  was  first  presented  should  be  entitled  to  preaudience. 

Mr.  RoUy  Mr,  Malins^  Mr.  H,  Prendergast^  and  Mr.  Terrell^ 
appeared  for  the  different  parties. 


•200    *IN  THE  MATTER  OF  ANSTIE,  AN  ALLEGED   LUNATIC. 

1849.    April  25. 

The  carriage  of  a  commission  of  lunacy  given  to  the  secretary  of  the  Lunatics* 
Friend  Society  in  preference  to  the  next  of  kin  of  the  lunatic. 

In  this  case  there  was  a  contest  for  the  carriage  of  the  commis- 
sion between  the  next  of  kin  of  the  lunatic  on  the  one  side,  and 
the  secretary  of  a  society,  called  the  Lunatics'  Friend  Society,  on 
the  other.  The  next  of  kin  (whose  conduct  was  impugned  by  the 
other  petitioner)  objected  that,  it  was  not  competent  for  a  society, 
such  as  that  now  contesting  the  carriage  of  the  commission, 
to  interfere  in  the  matter. 

The  Lord  Chancellor  overruled  the  objection,  observing,  that 
the  circumstance  referred  to  in  no  way  diminished  the  right  of 
the  petitioner  to  the  carriage  of  the  commission,  to  which  he  had, , 
in  every  respect,  shown  himself  better  entitled  than  the  next  of 
kin. 

Mr.  Malins  and  Mr.  Jolliffe  appeared  for  the  society* 

Mr.  RoU  and  Mr.  Follett,  for  the  next  of  kin. 
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•  IN  THE  MATl'ER  OF  BEOWN,  A  LUNATIC  ♦  201 

1849.  April  27,  28.    May  4. 

The  circumstance  that  a  committee  of  a  lunatic^a  estate  resides  at  a  distance 
from  the  property  is  not  a  ground  per  se  for  discharging  such  committee, 
although  it  may  raise  a  case  for  inquiry  before  the* Master  as  to  the  propriety 
of  his  being  discharged. 

It  is  competent  for  committees  to  employ  an  agent  to  superintend  the  details  of 
the  management  of  the  estate  of  the  lunatic. 

Committees  haTC  no  authority  of  themselves  to  cut  timber  or  to  expend  sums  in 
draining  and  other  improvements,  or  to  consent  to  an  Act  of  Parliament  for 
making  a  railway. 

The  13th  Order  in  Lunacy  of  the  27th  October,  1842,  does  not  authorize  the 
Master  to  take  upon  himself  the  direction  of  the  lunatic^s  estate  in  the  mat- 
t^  last  mentioned,  but  was  intended  solely  to  enable  him  to  conduct  inquiries 
respecting  the  person  and  property  of  the  lunatic  without  any  previous  order 
for  that  purpose. 

Where  committees  of  a  lunatic^s  estate  had  expended  large  sums  in  draining  and 
other  improvements,  and  had  contracted  with  a  railway  company  for  sale  of  a 
part  of  the  estate,  and  done  other  acts  which  were  not  within  the  scope  of 
their  authority,  but  had  as  to  all  of  them  acted  under  the  sanction  of  the 
Master  in  Lunacy:  Hdd,  on  a  petition  by  the  heir-at-law  of  the  lunatic,  that, 
although  the  proceedings  were  irregular,  they  formed  no  ground  for  dismiss- 
ing the  committees  from  their  office. 

If  a  committee  expend  the  lunatic^s  property  without  the  sanction  of  the  Lord 
Chancellor,  the  Court  will  direct  a  reference  to  the  Master  to  inquire  whether 
the  expenditure  has  been  beneficial  or  not,  and  even  if  it  turns  out  to  have 
been  beneficial,  will  make  the  committee  bear  the  costs  of  the  inquiry ;  but 
the  Court  refused  to  act  on  this  rule,  where  the  expenditure  had  been  in- 
curred with  the  sanction  of  the  Master,  although  such  sanction  was  irregular. 

The  infant  heir-at-law  of  a  lunatic,  having  no  legal  or  testamentary  guardian, 
appeared  and  consented  in  the  proceedings  in  the  lunacy  by  the  same  solicitor 
who  conducted  the  general  matters  of  the  lunacy.  Held,  that  account<i, 
which  had  been  passed  under  these  circumstances,  could  not,  on  this  ground 
alone,  be  reopened. 

Whether  it  is  necessary  for  any  purpose  in  lunacy,  that  an  infant  heir-atlaw 
should  appear  by  a  testamentary  or  legal  guardian,  or  whether  there  is  any 
process  in  lunacy  by  which  a  legal  guardian  can  be  appointed,  quaere. 

This  was  the  case  of  a  petition  presented  by  Elizabeth  Caroline 
Brown,  an  infant,  the  heiress-at-law  .and  sole  next  of  kin  of  the 
lunatic,  by  Elizabeth  Mary  Heselton,  "  her  guardian,  appointed  by 
the  High  Court  of  Chancery,"  praying  that  Richard  Heywood 
Jones  and  Samuel  Henry  Thompson,  committees,  appointed  under 

»  S.  C,  1  H.  &  T.  348. 
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the  luuacy,  of  the  person  and  estate,  might  be  discharged  from 

their  offices ;  and  that  it  might  be  referred  to  the  Master  to  appoint 

other  fit  and  proper  persons  as  committees  of  the  estate 

*  202    and  person  of  the  lunatic,  and  to  *  approve  of  a  scheme 

for  the  future  management  of  the  lunatic  and  his  estates  ; 
and  that  the  Master's  reports,  on  the  first,  second,  third,  and 
fourth  accounts  in  the  petition  mentioned,  might  be  taken  off  the 
file  of  the  Court ;  and  that  the  accounts  for  the  years  1843,  1844, 
1845,  and  1846  might  be  reopened  and  repassed  before  the  pe- 
titioner ;  and  that  the  costs  of  the  application  and  consequent 
thereon  might  be  paid  by  the  two  committees. 

From  the  statements  in  the  petition,  it  appeared  that  the  lunatic 
was,  under  the  marriage  settlement  of  his  father  and  mother,  and 
the  will  of  his  grandfather,  tenant  in  tail  in  possession  of  free- 
hold and  copyhold  estates  of  considerable  value  ;  that  W.  Brown, 
the  father,  died  on  the  30th  April,  1838,  leaving  the  lunatic, 
J.  Brown,  and  another  son,  G.  E.  Brown  ;  and  having  by  his  will, 
in  which  he  referred  to  J.  Brown's  incapacity  to  manage  his  estates, 
requested  and  nominated  and  appointed  the  said  B.  H.  Jones  and 
S.  H.  Thompson  his  executors  and  trustees  of  his  will,  to  act  as 
the  guardians  of  J.  Brown  and  his  estates  and  property ;  that  the 
petitioner  was  the  daughter  of  C.  E.  Brown  (who  died  on  the  15th  * 
October,  1838),  by  E.  M.  Heselton,  then  E.  M.  Brown;  Ihat,  on 
the  2l8t  February,  1839,  a  commission  was  issued  against  J.  Brown 
on  the  petition  of  E.  M.  Heselton,  under  which  he  was  found  a 
lunatic  as  from  the  1st  August,  1828,  and  that  on  the  15th  Febru- 
ary, 1840,  on  the  joint  petition  of  E.  M.  Heselton  (then  E.  M. 
Brown),  R.  H.  Jones,  and  S.  H.  Thompson,  the  two  latter  were 
appointed  committees  ;  that  E.  M.  Brown  having  married  J.  Hes- 
elton, a  bill  was,  on  the  4th  May,  1846,  filed  on  behalf  of  the 
petitioner  by  R.  H.  Jones,  as  her  next  friend,  for,  among  other 
things,  the  appointment  of  a  guardian ;  that,  after  a  con- 

*  203  •  test   before  the  Master,  E.  M.  Heselton  was   appointed  * 

guardian.  The  petition  alleged  that  this  suit  had,  in  fact, 
been  instituted  for  the  purpose  of  preventing  the  mother, 
E.  M.  Heselton,  from  being  guardian,  and  thus  from  in  any  way 
interfering  in  the  matters  of  the  lunacy.  Tlie  petition  contained 
a  variety  of  charges  against  the  committees  ;  but,  from  the  man- 
ner in  which  the  case  was  disposed  of  by  the  Lord  Chancellor,  the 
following  are  the  only  statements  to  which  it  becomes  material  to 
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advert ;  namely,  that  the  two  committees  reside^  at  a  great  distance 
from  the  lunatic's  ^tate ;  that  they  employed  a  collector  at  a  sal- 
ary of  100/.  a  year ;  that  nothing  had  been  paid  into  Court  since 
1846  on  account  of  the  estate ;  that  the  petitioner  never  authorized 
any  solicitor  to  appear  for  her  on  the  passing  of  the  accounts ;  that 
the  accounts  for  the  years  1843, 1844, 1845,  and  1846  had  been 
passed  containing  payments  which  ought  not  to  have  been  allowed ; 
that  sums  had  been  expended  in  draining  the  estate,  &c.,  without 
the  sanction  of  the  Court ;  that  Mr.  Wood  had  acted  as  the  solici- 
tor of  the  committees  in  the  matter  of  the  lunacy  and  in  manag- 
ing the  property,  and  that  in  the  proceedings  he  had  represented 
himself  as  acting  for  the  petitioner,  and  had  consented  on  her 
behalf,  and  been  allowed  his  costs  for  so  doing  ;  that  great  quanti- 
ties of  timber  had  been  cut  down ;  and  that  the  committees  had, 
without  the  sanction  of  the  Lord  Chancellor,  consented  to  the  pass- 
ing of  a  railway  Act,  and  concluded  a  negotiation  for  the  sale  of  part 
of  the  estates  to  the  company.  It  was,  however,  admitted,  by  the 
counsel  for  the  petitioner,  that  the  several  acts  complained  of  had, 
more  or  less  distinctly,  been  submitted  to  and  received  tlie  sanc- 
tion of  the  Master  in  Lunacy. 

Mr.  Bethell^  Mr.  BoU^  and  Mr.  Folletty  in  support  of  the  peti- 
tion.— Assuming  that  the  acts  of  these  committees  are  justifiable 
by  having  obtained  the  sanction  of  the  Master  in  Lunacy, 
that  sanction  was  obtained  on  *  the  representation  that  the  1 204 
infant  was  a  consenting  party,  and  that  was  an  incorrect 
statement,  and  no  proceedings  based  on  such  a  representation 
can  be  upheld.  The  accounts  must  be  reopened  and  repassed  in 
her  presence.  It  is  at  all  events  clear,  that  no  sale  of  the  lunatic's 
real  estate  could  ever  be  made  without  the  approval  of  the  Lord 
Chancellor,  even  where  an  Act  of  Parliament  authorizes  com- 
mittees of  lunatics  to  sell. 

Mr.  Roundell  Palmer  and  Mr.  Prior ^  contra.  — The  irregularity, 
if  any,  has  been  sanctioned  by  tl\e  Master  in  Lunacy ;  and  the 
mother,  the  natural  guardian  of  the  infant,  in  the  absence  of  any 
testamentary  guardian,  was  an  assenting  party  to  all  the  proceed- 
ings in  the  Master's  office ;  and,  among  others,  to  several  bills  of 
costs  for  attdhdances  in  the  Master's  office  on  behalf  of  the  infant. 

Mr.  Bethelly  in  reply. 
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May  4. 

The  Lord  Chancellor.  —  The  first  and  important  part  of  the 
relief  sought  by  this  petition,  as  far  as  concerns  the  individuals, 
is  an  application  against  the  committees.  These  parties  were  also 
executors  and  trustees  under  the  will  of  the  lunatic's  father,  and 
were  appointed  committees  of  the  person  and  estate  with  the 
knowledge  and  approbation  of  E.  M.  Heselton  (the  mother  of  tLe 
heiress-at-law),  whom  I  must  suppose  to  be  the  mover  in  this  peti- 
tion. As  against  them  nothing  whatever,  that  I  can  see,  is  proved 
of  misconduct  (by  misconduct,  I  mean  corrupt  conduct),  —  noth- 

.  ing  is  proved  of  malversation.  On  the  contrary,  there  appears  to 
have  been  an  extremely  judicious  management  of  the  estate, 
though  there*  certainly  has  been  great  irregularity,  for  which, 
however,  I  am  of  opinion  that  the  committees  are  not  re- 
*  205  sponsible.  *  That  they  live  at  a  distance  from  the  estate  is 
no  objection,  —  they  are  committees  of  the  person  and 
estate,  and  the  allegation  is  that  they  are  improper  persons  to  be 
committees  of  the  person  and  estate,  because  they  do  not  live  near 
the  estate.  It  may  or  may  not  be  a  case  for  a  reference  to  the 
Master  as  to  the  propriety  of  a  discharge  of  committees,  that  one  of 
them  resides  near  the  estate  and  the  other  not ;  but  such  a  fact  is 
not  a  ground  per  se  to  discharge  persons  from  being  committees 
of  the  estate.  They  also  employed  an  agent,  conversant  with 
agricultural  affairs,  to  superintend  the  details  of  the  management 
of  the  estate,  an  act  which  committees  are  perfectly  competent  to 
do.  Such  a  mode  of  management  may  perhaps  be  attended  with 
more  expense  than  is  absolutely  necessary ;  but  that  is  not  the 
ground  of  the  present  application.  A  large  outlay  has  been 
expended,  which  any  proprietor  of  an  estate  would  not  only  have 
been  well  justified  in  expending,  but  which  he  would  have  been 
prudent  to  have  employed  in  the  improvement  of  the  estate,  —  it 
has  undergone  a  system  of  thorough  drainage  under  the  inspection 

'  of  a  competent  person  well  conversant  with  improvements  for  that 
purpose.    The  committees,  it  is  true,  have  no  authority  of  them- 

•  selves  to  do  such  acts ;  but  then,  I  find,  that  every  step  taken  was 

with  the  sanction  of  the  Master.     I  find  not  only  by  the  affidavits, 

but  by  memoranda,  as  to  a  great  part  of  the  transactions,  that  the 

Master  not  only  entertained  the  proposition,  but  that  he  actually 
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sanctioned  and  authorized  the  persons  to  do  it.  I  cannot,  under 
these  circumstances,  impute  to  the  committees  misconduct,  because 
they  were  not  better  acquainted  with  the  rules  of  this  Court,  as  to 
the  management  of  the  lunatic's  property,  than  the  officer  intrust- 
ed with  the  details  of  that  superintendence.  It  is  quite  clear, 
also,  from  beginning  to  end,  that  the  party  who  acted  as  the  solici- 
tor had  the  sanction  of  the  Master. 

*  Another  allegation  is,  that  an  Act  of  Parliament  was  *206 
obtained  with  the  concurrence  of  these  committees,  —  that 
they  consented  to  the  Act  which  regulated  the  mode  in  which  a 
railway  company  was  authorized  to  take  part  of  this  land.  That 
would  be  a  perfectly  irregular  proceeding,  for  committees  have  no 
power  to  consent  to  any  such  Act.  It  would  be  an  excess  of  their 
authority  which,  if  they  had  done  it  wrongfully,  would  be  miscon- 
duct, and  if  ignorantly,  much  to  be  regretted ;  but  I*  find  that  they 
had  the  sanction  of  the  Master  who  gaye  them  authority  to  con- 
sent. How,  then,  can  I  blame  them,  they  having  laid  their  case 
before  the  Master,  and  obtained  his  sanction  to  their  giving  their 
assent  to  that  Act  of  Parliament  ?  As  to  how  this  happened,  I 
have  no  other  means  of  judging  except  from  what  appears  in  the 
affidavits,  and  I  could  not  but  suppose  there  was  some  general 
order  applicable  to  the  transactions  in  this  case  other  than  what 
I  find  in  the  Orders  in  Lunacy  of  the  27th  October,  1842,  but 
none  has  been  referred  to,  except  the  13th  of  those  orders. 
^'  That  the '  commissioner  be  at  liberty,  without  special  order,  to 
receive  any  proposal,  or  conduct  any  inquiry  as  to  the  managing, 
settling,  or  letting  the  estate,  or  otherwise  respecting  the  person  or 
property  of  any  lunatic,  and  may  report  thereon  as  he  shall  see 
fit ;  but  such  report  shall  be  submitted  for  confirmation,  as  is  now 
done  with  respect  to  such  reports  when  made  upon  special  refer- 
ence." Here  is  a  very  distinct  rule  laid  down  for  the  purpose  of 
saving  the  expense  of  those  applications,  which  are  quite  of 
course,  for  references  to  the  Master  to  make  certain  inquiries  that 
are  frequently  occurring  in  the  management  of  lunatics'  property. 
It  was  thought  safe  to  permit  parties  to  go  at  once  to  the  Master, 
and  save  the  expense  of  the  first  order.  The  Master,  however, 
as  to  jurisdiction  in  his  office,  was  precisely  in  the  same 
situation  *  with  regard  to  authority,  as  he  was  anterior  to  *  207 
that  order :  in  each  case,  his  report  was  to  be  submitted  for 
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confirmation  to  the  Great  Seal.  I  find,  however,  that  the  order 
has  heen  construed  to  mean  that  the  Master  may  take  the  whole 
direction  of  the  lunatic's  estate,  and  direct  things  to  be  done,  such 
as  giving  consent  to  Acts  of  Parliament,  and  establishing  an 
extensive  system  of  drainage,  qiatters  which  may,  he  right  or  may 
be  wrong,  but  are,  nevertheless,  of  considerable  importance^  I 
am  asked,  upon  this  state  of  facts  and  under  these  circumstances, 
to  treat  these  committees  as  persons  guilty  of  default,  to  discharge 
them,  and  to  make  Uiem  pay  the  costs.  So  far,  however,  from 
thinking  that  I  ought  to  accede  to  this  application,  I  am  clearly  of 
opinion  it  is  my  duty  to  them,  and  all  other  persons  who  may  be 
under  the  necessity  of  coming  here,  to  dismiss  this  petition  with 
costs,  so  far  as  it  impeaches  their  conduct. 

But  there  are  other  matters  in  this  petition  which  do  not  fiedl 
under  the  same  rule,  and  which  may  be  reached  by  this  petition 
without  putting  the  parties  to  the  expense  of  any  further  applica- 
tion. 

(Here  his  Lordship  alluded  to  the  general  management  of  the 
lunatic's  person  and  estate,  and  concluded  by  directing  a  reference 
to  the  Master  to  approve  of  a  scheme  embracing  these  subjects.) 

Now  with  regard  to  the  accounts,  which  is  the  only  other  matter 
that  I  think  it  necessary  to  observe  on,  if  the  money  had  been 
expended  without  any  sanction,  I  should  have  done  in  this  case 
what  I  have  so  frequently  done  in  others ;  I  should  have  referred 
it  to  the  Master  to  inquire,  whether  the  expenditure  had 
*208  been  beneficial  or  not,  or  had  been  such  as  the  *  Court 
would  sanction,  if  it  had  been  applied  to ;  and  if  it  turned 
out  on  inquiry  to  be  beneficial,  those  who  had  irregularly  incurred 
the  expenditure,  and  therefore  occasioned  the  necessity  of  the 
inquiry,  would  have  had  to  pay  the  costs  of  it.  But  how  can  I  do 
that,  when  I  find  the  expenditure  has  been  uniformly  made  with 
the  concurrence  of  the  Master,  and  that  there  has  been  nothing  to 
lead  the  parties  to  suppose  they  were  guilty  of  any  irregularity  ? 

Another  alleged  irregularity,  is  one  that  I  think  I  cannot  deal 
with  in  any  shape.  In  this  case,  there  is  an  heiress-at-law  an 
infant,  without  any  legal  or  testamentary  guardian.  The  father 
died,  leaving  her  with  her  mother,  under  whose  care  she  has  been 
always  living,  and  the  mother  employs  her  own  solicitor  to  manage 
her  own  affairs ;  and,  with  the  concurrence  and  knowledge  of  the 
[1661 
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mother,  the  solicitor  appears  in  the  lunacy  as  the  solicitor  of  the 
heiress-at-law.  Then  it  is  said  that  all  that  has  passed  under  this 
lunacy  is  to  go  for  nothing,  because  there  was  no  testamentary  or 
legal  guardian  to  protect  the  interest  of  this  heiress-at-law  and 
next  of  kin.  The  Court  does  not,  however,  require  the  heir-at- 
law  and  next  of  kin  to  be  in  attendance  for  the  protection  of  their 
own  interests,  but  to  furnish  information  to  the  Court  to  enable  it 
the  better  to  attend  to  and  protect  the  interests  of  the  lunatic. 
If  I  were  to  lay  down  a  rule,  that  no  infant  heir-at-law  should  be 
brought  here  without  a  testamentary  or  a  legal  guardian  being 
appointed  by  the  Court  of  Chancery,  the  next  question  would  be, 
who  is  to  pay  the  costs  of  that  attendance?  Not  the  lunatic's 
estate,  —  for  that  would  be  any  thing  but  beneficial  to  the  lunatic. 
I  cannot  call  on  the  infant,  or  those  in  the  interest  of  the  infant, 
to  bear  the  expense  of  procuring  the  appointment  of  a  guardian, 
if  not  required  for  other  purposes,  merely  to  enable  the  infant  to 
appear  as  heir-at-law.  I  asked  what  authority  there  was, 
or  what  *  means  there  would  be,  for  procuring  the  attend-  *  209 
ance  of  the  infant  heir  when  there  was  no  legal  guardian 
appointed,  but  I  receired  no  answer  to  the  question.  It  is  true 
that  when  an  infant  is  sued  in  this  Court,  the  Court  has  the  means 
of  appointing  some  person  to  protect  his  interests ;  but  there  is 
not  that  process  for  the  heir-at-law  in  lunacy.  Whatever  may  be 
held  to  be  the  rule  when  the  case  occurs,  the  question  here  is,  the 
heires»-at-law,  by  her  mother's  attorney,  having  appeared  before 
the  Master,  whether  all  these  proceedings  are  to  be  treated  as  void 
and  good  for  nothing,  because  the  heiress-at-law  had  not  a  regular 
guardian  appointed,  and  no  person  strictly  authorized  to  act  for 
her.  In  matters  of  lunacy,  as  this  matter  stands,  I  cannot  hold 
that  any  offence  has  been  committed  by  the  solicitor  acting  under 
the  authority  of  the  mother,  or  that  the  proceedings  are  to  be  set 
aside,  not  because  nobody  appeared  for*  the  heiress-at-Iaw,  or  that 
the  heiress-at-law  did  not  in  fact  attend  the  Master,  but  because 
so  attending  there  was  no  testamentary  guardian  or  guardian 
appointed  by  this  Court  legally  to  look  after  the  infant's  interest. 

His  Lordship  then  referred  to  the  allegation,  that  nothing  had 
been  done  to  increase  the  income  of  the  lunatic's  estate ;  and, 
after  stating  that  thie^  had  been  satisfactorily  explained  by  the 
expenditure  incurred  in  improving  the  property  with  the  sanction 
of  the  Master,  proceeded  as  follows :  — 
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If  there  had  been  any  improper  items  or  fraud  in  the  accounts 
sought  to  be  reopened,  that  would  be  a  good  reason  for  a  special 
reference  to  the  Master  to  inquire  into  the  matter;  but,  as  I 
understand,  there  is  nothing  but  a  general  inference  drawn  from 
the  supposed  misconduct  of  those  who  have  the  .management  of 
the  estate  before  the  Master.  If  there  are  corrections- to 
*  210  be  made  *  in  the  accounts,  arising  out  of  accidental  errors 
in  taking  those  accounts  before  the  Master,  it  is  quite  open 
,to  the  parties  to  bring  that  case  forward  as  a  ground  for  Airther 
inquiry  and  correction  if  necessary;  but,  on  the  present  petition, 
connected  as  it  is  with  unfounded  charges  of  gross  misconduct, 
and  complaining  of  the  accounts  merely  as  consequential,  even  if 
there  had  been  facts  much  stronger  than  there  are,  it  would  have 
been  impossible  for  me  to  open  the  accounts  in  the  mode  proposed. 
Without,  therefore,  precluding  the  parties  from  bringing  forward 
any  case  which  the  circumstances'may  justify,  as  to  any  particular 
items  in  the  accounts,  I  do  not  think  it  is  expedient  or  proper,  on 
this  petition,  to  make  any  such  order  as  that  which  is  asked. 

The  order  I  shall  make  is,  to  dismiss  the  petition  with  costs,  so 
far  as  it  impeaches  the  conduct  of  the  committees  and  prays  for 
their  discharge ;  and  to  direct  a  reference  to  the  Master  to  approve 
of  a  proper  scheme  for  the  management  of  the  estate,  and  to 
approve  of  a  scheme  for  the  residence,  care,  and  comfort  of  the 
lunatic. 


In  the  Matter  of  GAWAN  TAYLOR,  a  Lunatic,^ 

AND 

In  the  Matter  of  The  YORK  and  NORTH  MIDLAND  RaUway 
(Bridlington  Branch)  Act,  1845,  and  The  Lands  Glauses  Gon- 
solidation  Act,.  1845. 

1849.    April  28. 

The  costs  occasioued  by  a  reference  to  the  Master  as  to  the  propriety  of  a  sale 
of  part  of  the  lunations  estate  to  a  railway  company,  ordered  to  be  paid  by 
the  company  under  the  80th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845. 

The  petitioners  in  this  case,  who  were  the  committees  of  the 
person  and  estate  of  the  lunatic,  acting  under  the  authority  of  the 

'  S.  C,  1  H.  &  T.  482. 
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above-mentioned  Acts,  had  *  entered  into  a  contract,  dated  *  211 
the  2l8t  May,  1846,  with  the  York  and  North  Midland 
Railway  Company,  for  the  sale  to  the  company  of  certain  land, 
part  of  the  fee-simple  estate  of  the  lunatic,  for  the  sum  of  212/. 
In  November,  1848,  they  presented  a  petition  for  the  investment 
of  the  purchase-money ;  but  the  Lord  Chancellor  then  expressed 
his  opinion  that  it  was  necessary  to  have  a  reference  to  the 
Master  to  inquire  whether  the  contract  was  proper  and  beneficial, 
regard  being  had  to  the  authority  given  by  the  said  Acts,  and  his 
Lordship  made  an  order  accordingly. 

On  the  3d  February,  1849,  the  Master  reported  in  favour  of  the 
contract,  and  the  object  of  the  present  petition  was ;  to  confirm 
this  report ;  that  the  petitioners  might  be  at  liberty  to  convey ; 
for  the  payment  of  certain  interest  on  the  purchase-money  due  by 
the  company ;  for  the  investment  of  the  money,  and  of  all  accumu- 
lations ;  and  that  the  costs  of  the  petitioners  of  and  incidental  to 
the  conveyance,  and  investigation,  deduction,  and  verification  of 
title,  and  of  obtaining  and  prosecuting  the  reference,  and  of  the 
petition,  and  the  order  to  be  made  thereon,  might  be  taxed  and 
paid  to  the  petitioners  by  the  company. 

Thd  80th  section  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  yict.  c.  18),  provides,  that  "in  all  cases  of  moneys  deposited 
in  the  Bank  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  except,  &c.,  it  shall  be  lawful  for  the 
Court  of  Chancery  in  England,  or  the  Court  of  Exchequer  in 
Ireland,  to  order  the  costs  of  the  following  matters,  including 
therein  all  reasonable  charges  and  expenses  incident  thereto,  to 
be  paid  by  the  promoters  of  the  undertaking ;  (that  is  to  say)  the 
costs  of  the  purchase  or  taking  of  the  lands,  or  which  shall 
have  been  incurred*  in  consequence  thereof,  other  than  *212 
such  costs  as  are  herein  otherwise  provided  for,  and  the 
costs  of  the  investment  of  such  moneys  in  government  or  real 
securities,  and  of  the  reinvestment  thereof  in  the  purchase  of 
other  lands,  and  also  the  costs  of  obtaining  the  proper  orders  for 
any  of  the  purposes  aforesaid,  and  of  the  orders  for  the  payment 
of  the  dividends  and  interest  of  the  securities  upon  which  such 
moneys  shall  be  invested,  and  fqr  the  payment  out  of  Court  of  the 
principal  of  such  moneys,  or  of  the  securities  whereon  the  same 
shall  be  invested,  and  of  all  proceedings  relating  thereto,  except 
such  as  are  occasioned  by  litigation  between  adverse  claimants." 
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Mr,  /.  J,  H,  Humphreys^  in  support  of  the  petition,  stated  that 
tiie  only  question  was  as  to  the  costs  occasioned  by. the  reference 
to  the  Master,  and  whether  they  fell  within  the  terms  of  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845.  He  con- 
tended that  they  were  costs  in  consequence  of  the  purchase,  and, 
therefore,  clearly  within  the  terms  of  that  section. 

Mr»  Prior ^  for  the  railway  company,  contra^  submitted  that  it 
was  not  intended  by  the  section  in  question,  to  fix  the  company 
with  the  costs  of  a  proceeding,  arising  out  of  the  position  of  com- 
mittees in  reference  to  a  lunatic. 

The  Lord  Chancellor  (without  calling  for  a  reply)  said,  that 
it  was  quite  clear  that  the  company  must  pay  the  costs  in  ques- 
tion,  the  reference  to  the  Master  being  an  expense  in  consequence 
of  the  purchase,  and  as  such  within  the  terms  of  the  section 
referred  to.  His  Lordship  then  observed,  that  it  would  be  neces- 
sary to  keep  the  company  before  the  Court,  with  a  view  to  any 

future  investment  of  the  money  that  might  be  required, 
*  213    *  and  therefore  ordered  that  the  purchase-money  should  be 

invested  in  consols,  to  be  carried  to  the  joint  account  of  the 
committee  of  the  estate  of  the  lunatic  and  the  railway  company, 
the  accumulations  to  be  invested  in  like  manner,  and  the  interest 
and  costs  to  be  paid  by  the  railway  company,  as  prayed  by  the 
petition. 


ATTORNEY-GENERAL  v.  MUNRO.' 

1849.    May  4. 

The  general  rule,  that,  for  the  purposes  of  taxation  as  between  party  and  party, 
only  two  counsel  can  be  allowed  as  against  an  adverse  party,  will  not  be 
departed  from,  except  under  very  special  circumstances.' 

The  question  in  this  case  was,  whether  the  respondent,  in  an 
appeal  to  the  Lord  Chancellor,  was  entitled,  in  the  taxation  of 

»  S.  C.  1  H.  &  T.  467. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  e(f.)  1439,  1440,  and  cases  in  note; 
Cockbum  o.  Raphael,  7  Jur.  246,  L.  C. ;  Wastell  o.  Leslie,  8  Jur.  1001,  Y.  C. 
E. ;  Lucas  v.  Peacock,  8  Beay.  1,  12;  Sturge  v.  Dimsdale,  9  Beav.  170;  10 
Jur.  277 ;  Stephens  o.  Newborough,  11  Beav.  403,  412 ;   12  Jur.  319 ;   Cooke 
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costs  ordered  to  be  paid  to  bim,  to  tbe  extra  costs  occasioned  by 
the  employment  of  a  tbird  counsel  on  tbe  appeal. 

Tbis  cause  was  originally  beard  by  tbe  Yice-Gbancellor  Knigbt 
Bruce,  wben  a  decree  was  made  in  conformity  witb  tbe  prayer  of 
the  plaintiff's  information.  Tbe  defendant,  being  dissatisfied, 
appealed,  and  the  decree  was  affirmed  witb  costs,  to  be  paid  by 
tbe  appellants.  Tbe  costs  payable  to  tbe  respondent  under  tbis 
order  were  taxed,  and  tbe  Master  having  allowed  the  several  sums 
which  were  expended  by  reason  of  tbe  employment  of  a  tbird 
counsel,  the  appellants  presented  a  petition  for  a  review  of  such  . 
taxation  on  that  point  to  bis  Honor,  who  approved  of  the  Master's 
finding,  and  dismissed  tbe  petition.  Tbe  sum  total  of  tbe  costs 
of  the  appeal  was  418/.,  and  rather  more  than  half  that  amount 
was  occasioned  by  tbe  allowance  of  tbe  costs  in  respect  of  the  * 
third  counsel.  The  appellants  (tbe  defendants  in  the  informa- 
tion) now  appealed  from  his  Honor's  decision. 

■ 

Mr.  Bolt  and  Mr.  Selwyn^  in  support  of  tbe  petition.  —  Tbe 
general  rule  is  clear,  that  at  the  original  bearing  *  tbe  costs  *  214 
of  two  counsel  only  are  allowable  on  taxation.  Downing 
Collie  Case,  (a)  Smith  v.  2%e  Earl  of  Effingham,  (6)  Where 
there  are  special  circumstances,  the  costs  of  three  counsel  will  be 
allowed,  as  where  tbe  second  Queen's  counsel  had  drawn  tbe  bill 
wben  be  was  without  tbe  bar.     Carter  v.  Barnard,  (c) 

Mr.  Russell  and  Mr.  Little j  contra.  —  There  is  no  such  rule  as 
that  only  two  counsel  are  to  be  allowed  in  taxation.  Sharp  v. 
Ashbt/j  (d)  Nichols  v.  Haslem.  (e)  In  Morris  v.  Bunt^  (g*) 
Bayley,  J.,  observed,  "  It  seems  to  me  that  tbe  Master  ought  in 
these  cases  to  exercise  a  discretion,  which  discretion  must  be 
regulated  to  a  certain  degree  by  tbe  nature  and  magnitude  of  the 
cause,"  &c.     Tbis  cause  was  one  of  tbe  greatest  moment  and 

9.  Turner,  12  Sim.  649;  Green  v.  Briggs,  7  Hare,  279;  Midland  Railway 
Co.  V.  Brown,  10  Hare  App.  44;  17  Jur.  969;  Davis  v.  Earl  Dysant,  8 
De  G.,  M'N.  &  G.  33;  2  Jur.  N.  S.  219;  21  Beav.  124;  1  Jur.  N.  S. 
1153 ;  Pearce  v.  Lindsay,  1  De  G.,  F.  &  J.  573 ;  1  Johns.  702 ;  Betts  v.  Clif- 
ford, 1  J.  &  H.  74 ;  Flockton  v.  Peake,  12  W.  R.  1023,  V.  C.  W. 

(a)  3  M.  &  C.  474.  (d)  12  M.  &  W.  732. 

(&)  10  Beav.  378.  (e)   15  Sim.  49. 

(c)  16  Sim.  157.  (g)  1  Chitty,  544. 
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importance,  and  occupied  four  days  and  a  half  in  argument,  and 
the  Master  has  only  exercised  his  discretion.  Even  if  one  of  the 
three  counsel  is  to  be  struck  off,  the  appellant  has  no  right  to 
select  which,  but  the  Master  alone  can  adjudicate  upon  that  point. 
The  cases  of  Attorney- General  v*  T%e  Drapers^  Company,  (a) 
and  Friend  v.  Solly ,  (6)  were  also  referred  to. 

Mr.  RoUj  in  reply. 

The  Lord  Chancellor.  —  Tliere  is  no  question  as  to  the  gen- 
eral rule,  that,  for  the  purposes  of  taxation,  only  two  counsel  can 
be  allowed  as  against  an  adverse  party.  The  question  in  Attorney- 
General  V.  The  Drapers^  Compa/ny  was,  whether  the  Attor- 
*  215  ney-General  was  to  be  allowed  his  *  own  costs  in  addition 
to  those  of  two  counsel  who  appeared  for  him  at  the  hear- 
ing, and  the  Master  of  the  Rolls  held  that  he  was  so  entitled ;  but 
that  does  not  affect  the  question  in  this  case.  Subsequently, 
however,  in  Smith  v.  The  Earl  of  Effingham,  the  Master  of  the 
Rolls  laid  it  down  as  a  general  rule  that  twe  counsel  only  are  to 
be  allowed  on  the  hearing  of  a  cause,  and  that  the  expense  of  three 
is  not  chargeable  on  an  adverse  party  without  very  sufficient 
reasons  being  assigned.  Now  is  this  case  such  as  to  form  an 
exception  ?  The  question  is  not  whether  a  party  may  not  employ 
more  than  two  or  as  many  counsel  as  he  pleases,  but  whether  the 
party  who  fails  in  the  suit,  and  is  ordered  to  pay  the  costs,  ought 
to  pay  the  extra  costs  occasioned  by  the  employment  of  more  than 
two  counsel.  I  do  not  say  that  there  may  not  be  cases  where  the 
Court  might  sanction  such  a  course ;  but  the  general  rule,  as  has 
been  already  stated,  appears  to  me  especially  applicable  in  this 
Court,  because  the  counsel  employed*  below  must  be  the  most 
familiar  with  all  the  proceedings  in  the  cause.  The  case  of 
Morris  v.  Hunt  was  a  nisi  prius  case,  and  is  inapplicable  to  the 
point  before  me.  .  I  have  always  found,  for  the  purpose  of  argu- 
ment, that  two  counsel  are  sufficient,  and  in  the  House  of  Lords 
no  more  than  that  number  are  allowed  to  be  heard.  No  doubt  this 
is  an  important  case ;  but  it  is  not  one  which  I  think  warrants  the 
introduction  of  a  third  counsel ;  and  I  am  of  opinion  that  great 

(a)  4  Beav.  805.  (b)  10  Beav.  329. 
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injustice  and  injury  would  be  done  to  the  suitor,  if  I  established  a 
precedent  in  the  case  before  me.  The  Taxing  Master  knows  noth- 
ing of  the  case  except  what  he  sees  on  the  papers ;  but,  without 
an  examination  of  their  contents,  it  is  impossible  for  him  to  judge 
of  the  merits  of  the  question  now  brought  before  me.  I  shall, 
therefore,  declare  that  only  two  counsel  can  be  allowed,  and  refer 
it  back  to  the  Master  to  review  his  report. 
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PANY  V.  SMITH.> 

1S49.    May  5,  8. 

The  owner  of  property  not  required  for  the  purposes  of  a  railway  company,  has 
DO  right  to  enforce,  as  against  the  company,  the  provisions  of  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act,  1846  (8  Vict.  c.  18),  on  the  alle- 
gation that  his  property  is  injuriously  affected  by  the  proximity  of  the  rail- 
way.* 

Where  a  party  so  circumstanced  had  given  notice  to  the  company  either  to  pay 
the  amount  claimed  by  him  for  compensation,  or  to  summon  a  jury  under  the 
provisions  of  the  68th  section,  the  Court,  at  the  instance  of  the  company, 
granted  an  injunction,  restraining  him  from  taking  any  proceedings  under  the 
notice,  and,  at  the  same  time,  gave  him  liberty  to  bring  an  action  for  the 
purpose  of  trying  his  right  to  compensation. 

The  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  Vict.  c.  18),  on  the  construction  of  which  the  question  in  this 

>  S.  C,  1  H.  &  T.  864. 

'  In  Beckett  v.  The  Midland  Railway  Company,  L.  R.,  3  C.  P.  82;  17  L. 
T.,  N.  S.  499 ;  37  L.  J.,  C.  P.  11 ;  16  W.  R.  221,  it  appeared  that  the  plaintiff 
was  possessed  of  a  house  fronting  on  a  public  highway,  and  that  the  defendants, 
a  railway  company,  under  the  powers  conferred  upon  them  by  their  special 
Act,  erected  an  embankment  on  a  portion  of  the  highway  opposite  to  the  plain- 
tiff^s  house,  thereby  narrowing  the  road  from  fifty  to  thirty-ihree  feet,  and  thus, 
according  to  the  evidence,  materially  diminuhing  the  value  of  the  house  fox* 
selling  or  letting,  and  obstructing  the  access  of  light  and  air  to  it.  In  determin- 
ing the  vsL6e  on  these  facts  the  Court  state  as  propositions  of  law  that,  to  entitle 
the  claimant  to  compensation  under  the  Lands  Clauses  Consolidation  Act,  and 
Railways  Clauses  Consolidation  Act,  1845,  he  must  show  that  he  has  sustained 
a  particular  damage  from  the  execution  by  tlie  company  of  the  works  authorized 
by  the  special  Act,  and  that  the  damage  is  one  for  which  be  might  have  main- 
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cause  arose,  is  in  the  following  terms :  "  If  any  party  shall*  he 
entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any 
interest  therein,  which  shall  have  been  taken  for,  or  injuriously 
affected  by,  the  execution  of  the  works,  and  for  which  the  pro- 
moters of  the  undertaking  shall  not  have  made  satisfaction  under 
the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  and  if  the  compensation  claimed  in  such  case  shall 
exceed  the  sum  of  50/.,  such  party  may  have  the  same  settled 
either  by  arbitration,  or  by  the  verdict  of  a  jury  as  he  shall  think 
fit ;  and  if  such  party  desire  to  have  the  same  settled  by  arbitra- 
tion, it  shall  be  lawful  for  him  to  give  notice  in  writing  to  the 
promoters  of  the  undertaking  of  such  his  desire,  stating  in  such 
notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the  amount  of  the  compensation  so 
claimed  therein  ;  and,  unless  the  promoters  of  the  undertaking  be 
willing  to  pay  the  amount  of  compensation  so  claimed,  and  shall 
enter  into  a  written  agreement  for  that  purpose  within  twenty- 
one  days  after  the  receipt  of  any  such  notice  from  any  party  so 

tained  an  action  if  the  work  had  not  been  authorized  by  Parliament ;  and,  further, 
that  the  injury  of  which  he  complains  is  an  injury  to  his  estate,  and  not  a  mere 
obstruction  or  inconvenience  to  him  personally  or  to  his  trade,  although  it  might 
have  been  the  subject  of  an  action  if  the  works  which  occasioned  it  had  not  been 
executed  under  the  sanction  of  Parliament ;  and  the  damage  must  be  one  which 
is  sustained  in  respect  of  the  property  itself,  and  not  in  respect  of  any  particular 
use  to  which  it  may  from  time  to  time  be  put ;  and,  thereupon,  the  Court  decide 
that  these  facts  showed  such  a  permanent  injury  to  the  estate  of  the  plaintiff  in 
the  premiiies  as  to  entitle  him  to  compensation  under  the  above  Acts.  See  Ricket 
V.  Metropolitan  Railway  Company,  L.  R.  2  H.  L.  Cas.  176 ;  New  River  Com- 
pany V.  Johnson,  2  £11.  &  £11.  435 ;  Caledonian  Railway  Company  v.  Ogilvy,  2 
Macq.  Sc,  Ap.  Ca.  229;  i?«  Penny,  7  Ell.  &  Bl.  SeO;  Chamberlain  v.  Crystal 
Palace  Railway  Company,  2  B.  &  S.  605 ;  in  error,  2  B.  &  S.  617 ;  £agle  v. 
The  Charing  Cross  Railway  Company,  L.  R.  N.  C.  P.  6S8;  Senior  v.  The 
Metropolitan  Railway  Co.,  2  H.  &  C.  258 ;  The  East  and  West  India  Docks  and 
Birm.  June.  Railway  Co.  v.  Gattke,  3  M^N.  &  G.  155 ;  Dodge  v.  County  Coms. 
of  Essex,  3  Met.  380;  Brown  r.  Prov.,  Wor.  &  Bristol  R.R.  Co..  5  Gray,  35; 
^abin  v.  Vermont  Central  R.R.  Co.,  25  Vt.  863 ;  Dearborn  v,  Boston,  Concord, 
&  Montreal  R.R.  Co.,  24  N.  H.  179,  187 ;  Tremain  v,  Cohoes  Co.,  2  Comst!  163 ; 
Parker  v,  Boston  &  Maine  R.R.,  3  Cush.  107 ;  White  v.  South  Shore  R.R.,  6 
Cush.  412 ;  Regina  v.  Eastern  Counties  Railway  Co.,  2  Ad.  &  Ell.  (N.  S.)  347 ; 
Hatch  V.  Vermont  Central  R.R.  Co.,  26  Vt.  49;  S.  C,  28  Vt.  142;  Prop,  of 
Locks  and  Canals  v.  Nashua  &  Lowell  R.R.,  10  Cush.  385.  See  Stockport, 
Temperley,  &  Attringham  R.R.  Co.  In  re,  10  Jur.  N.  S.  614;  33  L.  J.,  Q.  B. 
251 ;  10  L.  T.,  N.  S.  426 ;  12  W.  R.  762. 
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entitled,  the  same  shall  be  settled  by  arbitration  in  the 
manner  herein  provided ;  or,  if  the  party  so  entitled  *  as  *  217 
aforesaid  desire  to  have  such  question  of  compensation  set- 
tled by  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of 
such  his  desire  to  the  promoters  of  the  undertaking,  stating  such 
particulars  as  aforesaid  ;  and,  unless  the  promoters  of  the  under- 
taking be  willing  to  pay  the  amount  of  compensation  so  claimed, 
and  enter  into  a  written  agreement  for  that  purpose,  they  shall, 
within  twenty-one  days  after  the  receipt  of  such  notice,  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in 
the  manner  herein  provided,  and  in  default  thereof,  they  shall  be 
liable  to  pay  to  the  party  so  entitled  as  aforesaid  the  amoimt  of 
compensation  so  claimed,  and  the  same  may  be  recovered  by  him 
with  costs  by  action  in  any  of  the  superior  courts." 

The  London  and  North-Westem  Railway  Company,  having 
under  their  Act  power  to  carry  their  railway  across  Bartholomew 
Street  .in  Birmingham,  could  only  effect  this  object  in  such  a 
manner  as  permanently  to  stop  up  the  passage  along  that  street, 
whereby  the  communication  between  the  portions  of  the  street  so 
divided  was  interrupted.  It  accordingly  became  necessary  to 
divert  and  carry  the  street  parallel  to  their  line  of  railway  into  a 
certain  other  street  called  Canal  Street.  The  premises  6t  the 
defendant  were  in  Bartholomew  Street,  and  at  the  distance  of  126 
feet  from  the  boundary  line  of  the  railway  where  it  intersected  the 
street ;  but  they  were  neither  within  the  limits  of  deviation  nor 
mentioned  in  the  books  of  reference,  nor  required  for  the  purposes 
of  the  railway.  On  the  allegation,  however,  that  they  were  "  inju- 
riously affected "  within  the  meaning  of  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  by  the  execution  of  the 
company's  works,  the  defendant  served  the  company  with  notice 
under  that  section  of  his  claim  to  a  sum  of  2000Z.  by  way 
of  *  compensation  in  respect  of  the  premises,  and  that,  *  218 
unless  the  company  were  willing  to  pay  the  amount  so 
claimed,  or  should  enter  into  a  written  agreement  for  tliat  pur- 
*pose  within  twenty-one  days  after  the  receipt  of  the  notice ;  then 
that  it  was  his  desire  that  the  amount  of  compensation  to  be  paid 
to  him  should  be  settled  by  a  jufy  according  to  the  provisions  of 
the  Act ;  and  if  the  company  fajled  to  pay  the  sum  claimed,  or  to 
enter  into  such  written  agreement,  then  the  company  were 
required,  within  twenty-one  days  after  receipt  of  the  notice,  to 
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issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling 
the  amount  of  compensation. 

The  company,  conceiving  that  the  defendant  was  not  entitled  to 
any  compensation,  declined  to  summon  a  jury,  and  filed  their 
bill,  charging  that  there  was  no  provision  in  any  Act  of  Parliar 
ment  by  virtue  of  which  it  could  be  determined,  whether  the 
defendant  was  or  not  entitled  to  any  compensation,  and  that  such 
question  could  not  be  determined  without  the  aid  of  a  court  of 
equity ;  and  praying  that  it  might  be  declared  that  the  defendant 
was  not  entitled  to  any  compensation  in  respect  of  the  premises, 
and,  if  necessary,  that  an  issue  might  be  directed  to  try,  or  that 
it  might  otherwise  be  ascertained  under  the  direction  of  the  Court, 
whether  the  premises  of  the  defendant  had  been  injuriously 
affected  by  the  construction  of  the  railway  and  works ;  and  that 
the  defendant  might  be  restrained  from  taking  any  proceedings 
whatever  against  the  plaintiffs,  under  or  pursuant  to  his  notice, 
and  in  particular  from  taking  any  proceedings  tor  compel  the 
plaintiffs  to  issue  their  warrant  to  the  sheriff,  to  summon  a  jury 
to  settle  the  amount  of  compensation  claimed  by  him ;  and  also 
from  bringing  any  action,  or  taking  any  proceedings  at  law  against 

the  plaintiffs,  to  recover  the  said  sum  of  2000Z. 
*  219        *  The  Vice-Chancellor  of  England  having,  on  the  26th 

April,  1849,  refused  the  plaintiffs'  motion  for  an  injunction, 
they  now  moved,  by  way  of  appeal,  from  that  order. 

Mr,  Beihell  and  Mr.  Speedy  in  support  of  tbe  appeal  motion. — 
The  question  is,  whether  the  defendant  is  entitled  to  put  the 
machinery  of  the  68th  section  in  force  against  the  company.  The 
jury  may  be  quite  competent  to  ascertain  damages  for  an  injury 
where  it  is  admitted  to  exist;  but  in  this  case  there  is  the 
preliminary  question,  whether  the  defendant  is  entitled  to  any 
damages  at  all,  —  in  fact,  whether  the  lands  of  the  defendant  are 
injuriously  affected  within  the  meaning  of  the  68th  section  of  the 
Lands  Glauses  Consolidation  Act,  and  this  question  must  be  first 
ascertained.  It  is  submitted,  that  the  injury  must  be  direct  and 
immediate.  The  68th  section  applies  only  to  persons  whose  lands 
have  been  actually  taken  or  injured,  not  to  consequential  detri- 
ment, such  as  is  here  alleged.  The  case  of  The  Queen  v.  The 
Lancaster  and  Preston  Junction  Railway  Company y  (a)  decides 

(a)  6  Q.  B.  759. 
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that  the  jury  can  find  such  a  fact  as  no  damage :  but  the  plaintiffs 
deny  the  defendant's  right  to  recover  any  compensation  at  all, 
and  the  jury,  if  summoned,  would  have  no  power  to  determine 
that  question,  which  would  be  waived  by  the  company  proceeding 
in  the  alternative  of  the  defendant's  notice  to  summon  a  jury. 

They  referred  to  a  recent  case  of  The  Sovth-westem  Railway 
Company  v.  Coward  (before  the  Lord  Chancellor,  but  not  reported), 
as  precisely  in  point,  and  in  favour  of  the  present  application. 

Mr.  Matins^  Mr,  Metcalfe  and  Mr.  Phipson^  contra. — Under 
the  68th  section  of  the  Lands  Clauses  Consolidation  *  Act,  *'220 
the  plaintiffs  are  bound  to  summon  a  jury  to  assess  the 
damage  done  to  the  defendant,  whose  property  is  undoubtedly 
injured  by  the  works  of  the  company.  Hie  Queen  v.  The  Eastern 
Counties  Railway  Company,  (a)  The  objection  taken  by  the 
plaintiffs,  that  this  would  be  an  admission  of  the  defendant's  right 
to  compensation,  cannot  be  sustained,  for  the  jury  might  find 
there  is  no  damage,  and  then  the  case  would  be  at  an  end ;  or,  if 
they  find  that  there  is  damage,  the  question  of  the  defendant's 
right  to  receive  compensation  for  that  damage,  would  still  be  open 
to  be  tried  by  an  action  at  law.  The  Act  of  Parliament  gives  the 
defendant  a  legal  remedy ;  and  this  Court  will  not  interfere  with 
that,  unless  the  facts  of  the  case  raise  some  equitable  question. 
Pim  V.  Wilson.  (6)  As  the  company  are  not  exceeding  their 
authority,  no  action  will  lie  against  them.  Boulton  v.  Crowther.  (c) 
The  defendant  was  bound  to  follow  the  mode  of  proceeding 
pointed  out  by  the  Act  (^Thicknesse  v.  The  Lancaster  Canal  Com- 
pany')^ (d)  which,  in  fact,  deprives  him  of  the  right  which  he 
otherwise  would  have  had  to  compel  the  summoning  of  a  jury  by 
mandamus,  as  the  Court  of  Queen's  Bench  never  grants  a 
mandamus  where  any  other  remedy  exists.  Looking  at  the 
question  as  one  of  convenience  and  of  regularity  of  proceeding; 
it  would  be  much  better  to  summon  the  jury  first,  and  then  bring 
the  action  if  necessary,  than  to  bring  an  action  in  the  first 
instance. 

The  Lord  Chancellor  (without  calling  for  a  reply).  —  It  would 
have  been  a  very  inconvenient  thing,  that  those  whose  duty  it  was 

(a)  2  Q.  B.  347.  (c)  2  B.  &  C.  703. 

(6)  2  Phil.  663.  (d)  4  M.  &  W.  472. 
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to  administer  equity  in  this   Court,  when  these  questions  first 

arose,  should  have  repudiated  the  jurisdiction,  and  have  left 
*  221    the  parties  to  *  their  legal  remedies.    Tliis  Court,  however, 

thought  it  right  in  such  cases  to  exercise  a  veiy  proper  and 
wise  jurisdiction,  and  one  clearly  within  its  power.  It  was  expe- 
dient that  such  a  jurisdiction  should  be  assumed  over  those  inter- 
ested under  the  various  Acts  relating  to  railways,  so  as  to  keep  all 
parties  within  the  powers  which  the  Acts  confer.  This  authority 
has  been  extensively  exerted  against  railway  companies,  and  even- 
handed  justice  requires  that  a  similar  control  should  be  applied  to 
those  who  are  placed  in  opposition  to  such  companies.  In  cases 
like  the  present,  the  Act  gives  certain  definite  rights,  and  of  all 
the  rights  that  an  Act  of  Parliament  can  give,  there  is  hardly  one 
the  exercise  of  which  may  be  more  oppressive  and  stringent  than 
that  which  is  given  to  a  party  complaining  of  damage,  for  to  say, 
with  respect  to  a  company  against  whom  a  perfectly  unjust  claim 
is  made  by  way  of  compensation  for  an  injurious  damage,  that  if 
they  do  not  within  twenty-one  days  take  measures  to  go  before 
the  sheriflF's  jury,  they  are  to  be  fixed  with  the  whole  sum  claimed, 
which  they  cannot  afterwards  get  repaid,  is  as  severe  an  enactment 
as  they  can  well  be  subjected  to.  The  only  way  in  which  it  is 
suggested  that  they  can  escape  these  consequences,  is  to  go  before 
a  sheriff's  jury,  and  incur  all  the  expense  of  having  the  damages 
assessed  for  an  injury  which  may  not  exist,  and  this,  too,  when,  in 
point  of  fact,  they  may  be  certain  that,  whatever  the  jury  may 
assess  in  the  shape  of  damages,  the  party  claiming  them  has  no 
right  to  receive  them.  Then  the  next  step,  according  to  the  con- 
struction put  on  the  Act  by  the  defendant  (and  which  I  do  not 
think  it  necessary  to  question),  is,  that  an  action  must  be  brought 
by  the  party  who  has  got  the  verdict  of  the  sheriflF's  jury,  and 
then  it  may  at  last  appear  that  the  company  are  right,  and  that  the 
party  claiming  is  wrong :  but  to  arrive  at  this  conclusion,  there 

will  have  been  two  proceedings,  the  action  and  the  inquiry 
*222    before  *the  sheriff's  jury.    Now  I  do  not  know  wheliier 

any  compensation  is  recoverable  for  the  costs  and  expenses 
of  such  a  proceeding  under  the  Act ;  but  it  is  no  small  grievance 
to  any  company  or  individual  to  be  dragged  through  a  litigation 
which  must  end  in  nothing  beyond  merely  ascertaining  the  amount 
of  damage,  without  first  inquiring  whether  any  thing  is  claimable 
in  respect  of  that  damage.  The  provision  in  question  appears  to 
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have  been  introduced  for  the  purpose  of  avoiding  a  mandamus ; 
but  those  who  introduced  it  were  not  aware  of  the  whole  extent  or 
consequences  of  what  they  were  doing.     When  a  company  could 
only  be  compelled  to  go  before  a  sheriff  by  a  mandamus,  the 
Court  decided  the  right  to  compensation  on  the  application  for 
the  mandamus.    The  law,  therefore,  as  it  then  stood^  provided 
the  means  by  which  the  preliminary  question  of  right  might  be 
decided  before  the  question  of  the  amount  of  damage  was  investi- 
gated.    Then  comes  an  Act  of  Parliament,  which,  for  the  purpose 
of  correcting  a  supposed  evil,  creates  a  much  greater  one,  by  pre- 
venting the  company  from  having  the  means  of  ascertaining  the 
preliminary  question  of  right  before  they  go  to  the  sheriff^s  jury  to 
assess  the  amount.    This  state  of  the  statute  law  alone  would  be 
quite  sufficient  to  justify  the  interposition  of  this  Court,  because  it 
would  not  be  just  to  permit  a  party  to  be  involved  in  a  litigation  of 
this  kind,  without  first  ascertaining  whether  the  right  claimed  does 
in  fact  exist.    In  such  a  state  of  circumstances  the  only  remedy  is 
an  equity  which  applies  to  all  cases  where  a  party  is  sought  to  be 
affected,  as  this  company  would  be  by  the  provisions  of  the  Act  in 
question,  and  entitles  the  party  a^rieved  to  come  hei*e  for  an 
injunction.    The  ground  for  such  interposition  is,  that  the  party 
putting  in  force  the  power  given  by  the  Act  of  Parliament  against 
the  company  does  not  fall  within  the  description  of  the 
•parties  entitled  to  exercise  such  power.    To  determine    *228 
this  point  the  Court  must  ascertain  the  relative  rights  and 
liabilities  of  the  parties,  and  this  raises  a  legal  question.     Here  is 
a  party  having  a  house  very  likely  to  be  more  or  less  affected  by 
the  works ;  these  works,  however,  are  directly  authorized  by  the 
Act  of  Parliament,  but  they  may  or  may  not  produce  what  may  be 
called  damage  to  the  individual  occupying  the  house.    K  the  com- 
pany are  liable  to  him,  it  is  obvious  that  they  are  also  liable  to  all 
his  neighbours ;  but  the  difference  between  the  injury  to  one  house 
and  another  in  the  same  street  must  be  very  small  and  difficult  to 
ascertain,  when  the  case  shall  arise  in  which  it  may  be  held  that 
one  house  is  entitled  to  compensation  and  the  next  not.    It  is, 
however,  important  to  decide  the  general  question,  which  is  clearly 
a  question  of  law,  and  consequently  one  which  this  Court  ought 
not  to  determine.     But  this  Court  must  decide  on  the   present 
motion  one  way  or  the  other,  or  refuse  the  injunction  altogether ; 
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it  must  either  reftise  to  interfere,  which  it  would  not  be  just  to  do, 
or,  in  order  to  interfere  with  propriety,  it  must  know  what  the 
right  is,  that  is  to  say,  the  company,  coming  here  for  an  injunction, 
must  be  placed  in  the  same  situation  as  they  would  haye  been  in, 
if  they  had  applied  to  the  Court  of  Queen's  Bench  for  a  mandamus. 
Now  there  are  two  courses  of  proceeding  for  ascertaining  that  right 
to  compensation,  which  it  is  admitted  on  all  hands  must  be  ascer- 
tained before  this  Oourt  can  exercise  its  jurisdiction :  the  one  is 
attended  with  the  great  inconyenience  of  assessing  the  amount  of 
damage  before  inquiring  into  the  right  :^  the  other  effects  the 
object  in  the  first  instance  by  an  action  so  framed  as  to  raise  and 
obtain  a  decision  on  the  question  of  right,  and  if  in  that  action  the 
party  claiming  does  not  establish  a  right  to  compensation,  one 
proceeding  is  sufficient,  and  the  question  of  ihe  amount  of  damage 

becomes  inunaterial.  In  the  former  case  there  is  the  incon- 
*224    venience  of  two  *  proceedings,  and  the  assessing  of  the 

damages  may  be  perfectly  useless,  if  the  plaintiff  fails  to 
establish  his  right.  Now  which  is  the  most  convenient  ?  To  have 
the  title  tried  first,  occurs  to  me  to  be  the  most  simple  proposition, 
and  to  come  entirely  within  the  jurisdiction  which  this  Court  has 
so  long  exercised,  in  order  that  the  parties  may  really  know  how 
they  stand  towards  one  another.  My  opinion,  therefore,  is,  that 
the  most  convenient  mode  is  for  the  defendant  to  bring  an  action 
against  the  company,  they  admitting  that  they  were  served  with  a 
demand  for  compensation  under  the  provisions  of  the  Act,  and 
that  they  suffered  twenty-one  days  to  elapse  without  proceeding  to 
summon  a  jury.  That  will  bring  before  a  Court  of  law  all  that  it 
requires  in  order  to  ascertain  the  right  of  the  plaintiff  in  the  pro- 
posed action ;  and  if  he  succeeds  then  no  injury  will  be  done, 
except  this,  of  having  the  action  tried  first,  and  assessing  the 
damages  afterwards. 

The  order  will  therefore  be,  —  to  reverse  the  Vice-Chancellor's 
order;  to  grant  the  injunction  prayed;  to  give  the  defendant 
liberty  to  bring  an  action  against  the  company,  the  company 
admitting  in  such  action  that  the  defendant  has  given  notice  in 
writing  to  the  company,  and  has  in  and  by  such  notice  stated  the 
nature  of  his  interest  in  the  land  in  question,  and  has  claimed 

'  See  the  remarks  of  Lord  Truro  in  The  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company  v,  Gattke,  3  M^N.  &  6.  171. 
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100/.  as  compensation  in  respect  of  such  land  being  injuriously 
aflected  by  the  execution  of  the  works  of  the  company,  and  also 
desired  to  have  the  same  settled  by  a  jury,  and  the  company  also 
admitting  that  they  did  not  within  twenty-one  days  after  receipt 
of  such  notice  issue  their  warrant  to  the  sheriff  to  summon  a  jury 
for  settling  such  compensation  ;  and  after  the  trial  of  such  action 
either  party  to  be  at  liberty  to  apply,  the  parties  undertaking  to 
use  the  judgment  under  the  direction  of  the  Court.^ 


*In  the  Matter  of  The  VALE  of  NEATH  and  SOUTH    *225 
WALES  BREWERY  JOINT-STOCK  COMPANY,  and 
of  The  JOINT-STOCK  COMPANIES  WINDING-UP 
ACT,  1848,  (11  &  12  Vict.  c.  45). 

Ex  parte  MORGAN.^ 

1849.    July  20. 

In  making  out  the  list  of  contributories  under  the  provisions  of  the  Joint-stock 
Companies  Winding-up  Act,  1848,  the  Master  is  bound  to  include  all  those 
who  may  be  liable  under  any  circumstances,  although  as  between  individual 
shareholders  there  may  be  an  equity  protecting  one  of  them  from  liability  to 
the  other. 

The  deed  of  settlement  of  a  joint-stock  company  provided  the  mode  by  which  a 
shareholder  parting  with  his  shares  was  to  be  relieved  from  subsequent  re- 
sponsibility. The  directbrs  of  the  company,  acting  on  a  resolution  passed  at 
an  extraordinary  general  meeting  of  the  company,  purchased  the  shares  of 
A.  B.  on  certain  terms,  this  transaction  not  falling  within  the  provisions  of 
the  deed  of  settlement:  Hddf  that,  under  the  circumstances,  nothing  had 
been  done  to  bind  the  company  as  a  body,  and  that  the  Master,  acting  under 

*  Subsequent  decisions  have  got  rid  of  the  doctrine  on  which  this  case 
proceeded ;  and  it  has  not  been  followed  either  in  principle  or  practice.  The 
Sutton  Harbour  Improvement  Co.  v,  Hitchens,  1  De  G.,  M^N.  &  G.  161 ;  16  Jur. 
70 ;  16  Jur.  71 ;  The  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  Co.  o.  Gattke,  3  M'N.  &  G.  155 ;  South  Staffordshire  RaUway  Co.  o. 
Hall,  1  Sim.  N.  S.  878 ;  Lancashire  and  Yorkshire  Railway  Co.  v,  Evans,  16 
Beav.  322 ;  Duke  of  Norfolk  v.  Tennant,  9  Hare,  744 ;  The  London  &  N.  W. 
Railway  Co.  v.  Bradley,  3  M'N.  &  G.  836 ;  Monchet  v.  G.  W.  Railway  Co., 
1  Railway  Cas.  567 ;  Glover  v.  The  North  Staffordshire  Railway  Co.,  6  Eng. 
L.  &  £q.  3^. 

•  S.  C,  1  H.  &  T.  320. 
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an  order  for  winding  up  the  company,  was  bound  to  include  A.  B.  in  the  list 
of  contributories  without  qualification.' 

This  was  a  motion  on  behalf  of  the  official  manager  of  the  above 
company  to  discharge  an  order  made  by  the  Vice-Ohancellor 
Knight  Bruce  on  the  20th  June,  1849,  whereby  it  was  ordered 
that  the  decision  of  the  Master  charged  with  the  winding  up  of  the 
company  mentioned  in  his  certificate,  dated  the  15th  June,  1849, 
whereby  the  name  of  Israel  Morgan  was  included  in  the  list  of 
contributories  of  the  company  as  a  contributory  in  respect  of  six 
shares  without  qualification,  be  reversed,  and  it  was  ordered  that 
the  name  of  the  said  Israel  Morgan  be  included  in  the  list  of  con- 
tributories of  the  said  company,  only  in  respect  of  the  debts,  lia- 
bilities and  losses  (if  any),  up  to  the  22d  June,  1844.  (a)  The 
following  is  a  short  statement  of  the  facts  giving  rise  to  the  ques- 
tion between  the  parties. 

Soon  after  the  establishment  of  the  company,  in  April,  1840, 
Israel  Morgan  agreed  to  take  five  shares  therein,  and 
*  226  *  in  1842  one  new  share  was  allotted  to  him,  and  in  respect 
of  these  six  shares  he  had  previously  in  April,  1844,  paid 
the  full  amount  payable  by  him.  The  deed  of  settlement  of  the 
company,  which  bore  date  the  3d  March,  1840,  contained  the  fol- 
lowing clauses,  Nos.  22  and  23,  to  which  (together  with  clause  44) 
particular  reference  is  made  by  the  Lord  Chancellor  in  his  judg- 
ment. 

22.  "  The  directors  shall  at  all  times  have  or  keep  in  the  hands 
of  the  bankers  of  the  company  such  a  balance  as  shall  be  sufficient 
to  answer  the  current  expenses  and  demands  of  the  company ;  and 

(a)  This  date,  "  22d  June,  1844,^^  was  inserted  in  the  notice  of  motion  by 
mistake  for  '<  18th  June,  1844/' 

^  Unless  the  constitution  of  a  company  is  such  as  to  warrant  directors  in 
accepting  a  surrender  of  shares,  or  unless  an  unauthorized  surrender  has  been  so 
ratified  by  the  company  as  to  become  binding  upon  it,  a  person  whose  shares 
haye  been  surrendered  will,  nevertheless,  remain  liable  to  be  a  contributory. 
Morgan's  Case,  1  De  G.  &  S.  750 ;  Stanhope's  Case,  3  De  G.  &  S.  198 ;  14  W. 
R.  266 ;  L.  R.  1  Ch.  Ap.  161 ;  Munt's  Case,  22  Beav.  65 ;  Lawes's  Case,  1  De  G., 
M'N.  &  G.  421;  2  Lindley  Partn.  (£ng.  ed.  1860)  1130-1132;  Elkington's 
Case,  L.  R.  2  Ch.  Ap.  611 ;  see  Straffon's  Executors'  Case,  1  De  G.,  M'N.  & 
G.  589, 595 ;  Stewart's  Case,  L.  R.  1  Ch.  Ap.  511 ;  Evans,  v.  Smallcombe,  L.  R. 
3  H.  L.  Cas.  249 ;  Spackman  o.  Evans,  L.  R.  3  H.  L.  Cas.  171 ;  Houldsworth 
V,  Evans,  L.  R.  3  H.  L.  Cas.  263 ;  Spackman's  Case,  12  W.  R.  1134 ;  Gregory 
V.  Patchett,  13  W.  R.  35 ;  Lord  Belhaven's  Case,  13  W.  R.  849. 
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when  and  so  often  as  the  balance  in  the  hands  of  the  bankers  shall 
be  more  than  sufficient  for  the  ordinary  purposes  of  the  company, 
or  for  paying  the  yearly  dividends  to  the  proprietors,  the  directors 
shall,  so  &r  as  they  conveniently  can,  accumulate  the  same,  until 
a  Surplus  fund  be  raised  or  provided,  amounting  to  the  sum  of 
10,000/.  sterling  money,  and  shall  report  the  amount  of  such  accu- 
mulation at  eveiy  annual  general  meeting :  and  for  making  the 
aforesaid  accumulations,  the  directors  shall  lay  out  and  invest  the 
moneys  or  funds  appropriated  to  such  purposes  in  the  names  of 
the  trustees  for  the  time  being  of  the  company  in  any  of  the  public 
stocks  or  funds  of  Great  Britain,  or  at  interest  upon  government 
or  real  securities  in  England  or  Wales,  but  not  in  Ireland,  or  in 
paying  off  and  discharging  the  said  mortgage  money  or  sum  of 
15,000/.,  or  any  part  thereof,  and  shall  from  time  to  time  alter, 
vary,  and  transpose  the  said  stocks,  funds,  or  securities,  as  occasion 
may  require,  or  as  it  shall  be  deemed  expedient.  And  in  case  a 
sufficient  balance  at  the  bankers  cannot  be  obtained  by  other 
means,  and  for  the  purposes  to  which  such  ^surplus  fund  is  by  these 
presents  made  applicable,  the  said  trustees  Or  trustee  for  the  time 
being,  on  being  thereunto  required  by  the  directors,  shall 
sell  and  convert  *  into  money  a  competent  part  of  the  sur-  *  227 
plus  fond,  and  of  the  stocks,  fiinds,  or  securities  in  which 
the  same  shall  for  the  time  being  be  invested." 

23.  "  The  directors  may  from  time  to  time,  by  and  out  of  the 
surplus  fiind  hereinbefore  mentioned,  purchase  and  buy  up  any 
share  or  shares  in  the  capital  stock  of  the  company  which  shall  be 
offered  for  sale,  and  shall,  at  their  discretion,  either  sell  the  same 
upon  such  terms  and  conditions  as  they  may  think  proper,  or  shall 
suffer  the  same  to  sink  into  the  general  stock  or  funds  of  the  com- 
pany for  the  benefit  of  the  existing  shareholders,  according  to  their 
several  and  existing  shares  therein." 

On  the  10th  April,  1844,  an  extraordinary  general  meeting  of 
the  company  was  convened,  whereat  the  following  among  other 
resolutions  was  unanimously  passed :  ^'  That  if  any  shareholder 
shall  be  desirous  of  withdrawing  from  the  company,  the  directors 
shall  be  at  liberty  to  purchase  his  shares  at  a  price  not  exceeding 
15/.  per  share,  on  his  investing,  or  procuring  to  be  invested,  an 
amount  not  less  than  the  purchase-money  for  his  shares,  and  tak- 
ing the  loan  note  of  the  company  for  five  years  at  5/.  per  cent 
interest  for  such  investment,  together  with  the  purchase-money  for 
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his  shares ;  but  in  case  of  preference  shares  being  so  purchased  'by 
the  company,  the  same  shall  be  taken  at  a  price  not  exceeding  202. 
per  share,  and  not  less  than  a  corresponding  amount  be  intro- 
duced." The  circular  convening  this  meeting  stated  generally  its 
object  to  be  to  provide  means  for  making  certain  payments  and 
discharging  other  liabilities  of  the  company.  In  pursuance  of  the 
above  resolution,  Israel  Morgan,  on  the  18th  June,  1844,  advanced 
the  sum  of  90/.,  and  by  deed  duly  transferred  his  six  shares  to  W. 
H.  B.,  one  of  the  directors,  and  a  nominee  of  the  company,  in  con- 
sideration of  a  sum  of  90/.,  therein  expressed  to  have  been 
♦228  *paid  by  W.  H.  B.,  but  which,  together  with  the  90Z. 
advanced  by  Israel  Morgan,  was  only  to  be  secured  by  the 
loan  note  of  the  company,  such  loan  note  being  in  the  following 
terms :  "Loan  note.  No.  59, 180/.  Entered  William  Lowther, 
Vale  of  Neath  Brewery,  Neath,  June  22,  1844.  On  the  twenty- 
second  day  of  June,  one  thousand  eight  hundred  and  forty-nine, 
we  promise  to  pay  to  the  order  of  Mr.  Israel  Morgan,  the  principal 
sum  of  one  hundred  and  eighty  pounds  and  interest  on  same  half- 
yearly,  at  the  rate  of  5/.  per  cent  per  annum.  Value  received,  for 
the  Vale  of  Neath  Brewery  Company.  Joseph  Busher.  Payable 
when  due  at  Messrs.  Drewett  and  Fowler,  London."  The  interest 
on  this  loan  note  was  received  by  Israel  Morgan  for  two  years ; 
but  the  affairs  of  the  company  became  so  embarrassed  as  to  render 
it  impossible  for  them  to  continue  their  engagements,  and  ulti- 
mately, in  the  commencement  of  the  year  1849,  an  order  was 
obtained  for  the  winding  up  of  the  company  under  the  Joint-stock 
Companies  Winding-up  Act,  1848. 

The  Master,  by  his  certificate,  included  Israel  Morgan  in  the 
list  as  a  contributory  without  qualification,  in  respect  of  the  six 
shares  above  mentioned,  being  of  opinion  that  it  was  not  compe- 
tent for  the  directors  or  for  the  company,  regard  being  had  to  the 
deed  by  which  the  company  was  constituted,  to  have  passed  the 
resolution  by  virtue  of  which  the  sale  to  them  by  Israel  Morgan 
was  effected,  (a) 

(a)  The  following  is  a  copy  of  the  written  judgment  delivered  by  the  Master : 
'*  This  company  was  established  under  a  deed  of  settlement  dated  the  3d  March, 
1840,  by  which  certain  persons  named  therein,  and  several  others  who  signed 
the  deed,  agreed  to  form  themselves  into  a  joint-stock  company  for  carrying  on 
the  business  of  a  brewl*ry,  with  a  capital  of  125,0002.,  in  6260  shares  of  201. 
each.    Five  gentlemen  were  by  the  deed  named  as  directors,  by  whom  it  waa 
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*  On  appeal,  however,  to  the  Vice-Chancellor  Knight    *  229 
Bruce,  his  Honor  held  that  it  was  a  just  inference  of  law 

provided  that  all  the  affairs  of  the  company  should  be  managed,  and  all  purchases 
and  sales  connected  with  the  business  made,  subject  to  certain  provisions  therein 
contained,  and  to  the  rules  to  be  made  from  time  to  time  ftt  general  meetings. 
The  directors  were  to  keep  books  of  account,  and  to  render  at  the  annual  general 
meetings  an  account  of  receipts  and  expenditure,  and  a  report  of  the  general 
affairs  of  the  company.  They  were  also  directed,  by  clause  22,  to  keep  suffi- 
cient balances  in  the  hands  of  the  bankers  of  the  company,  and,  when  such  bal- 
ances exceeded  the  ordinary  demands,  the  same  were  to  be  accumulated  by 
investment  in  government  or  real  securities  in  Great  Britain  until  a  surplus  fund 
of  10,000^.  ^had  been  created ;  and  if  at  any  time  the  balance  at  the  bankers  was 
deficient,  it  was  to  be  supplied  by  sale  of  a  sufficient  part  of  the  surplus  fund. 
A  power  was  then  (by  clause  23)  given  to  the  directors  to  purchase,  out  of 
this  surplus  fund,  any  shares  of  the  company  that  might  be  offered  for  sale, 
such  shares  to  be 'either  re-sold,  if  the  directors  thought  fit,,  or  suffered  to  sink 
into  the  general  stock  of  the  company.  A  power  was  also  given  (by  clause  19) 
to  the  directors  to  sell,  to  such  persons  as  they  might  approve,  any  shares  that 
should  have  become  forfeited.  It  was  also  provided  (by  clause  42)  that  if  the 
reprtisentatives  of  a  deceased  proprietor,  or  the  husband  of  a  female  proprietor, 
should  not  obtain  the  approbation  of  the  directors  to  be  admitted  a  proprietor, 
or 'should  be  unable  within  six  months  to  sell  his  share  to  a  person  to  be  approved 
of  by  the  directors,  then  the  directors  were  compelled  to  purchase  such  shares 
at  the  market  pri^e,  and  such  shares  were  to  be  held  in  trust  for  the  benefit 
of  the  company.  After  a  careful  consideration  of  this  deed,  and  the  con- 
stitution of  this  company,  it  appears  to  me  that  the  intention  of  the  partners 
was  to  raise  a  sufficient  capital  to  carry  on*  the  business  of  a  brewery,  and  to 
place  the  management  of  this  capital  in  the  hands  of  five  directors,  who  were 
to  act  as  they  should  think  fit  in  conducting  the  affairs  of  the  concern,  to  make 
such  purchases  and  to  incur  such  expenses  as  were  necessary  and  proper  for 
conducting  the  said  business  (clause  11),  and  who,  also,  under  certain  restric- 
tions, and  out  of  certain  funds  only,  were  to  be  at  liberty  to  purchase  shares. 
It  has  been  contended  before  me,  that,  inasmuch  as  the  deed  contains  no  words 
directly  prohibiting  the  purchase  of  shares,  the  directors  might  use  the  powers 
which  the  members  of  any  partnership  possess  of  buying  out  a  partner,  and  the 
case  of  Taylor  v.  Hughes  (2  Jones  &  Lat.  24)  has  been  relied  upon  in  support 
of  that  position.  After  a  full  consideration  of  that  case,  I  do  not  think  it  can 
be  made  to  apply  to  this  brewery.  In  that  case  the  deed  of  settlement  neither 
authorized  nor  forbade  the  purchase  of  shares  by  the  directors ;  and  the  only 
argument  that  could  be  raised  even  on  the  context  of  the  deed,  in  favour  of  the 
prohibition  to  purchase,  was  the  clause  which  limited  the  number  of  shares  to  be 
held  by  any  individual.  It  may  safely,  then,  be  assumed,  that  the  deed  was 
silent  upon  the  subject ;  and  the  decision  of  the  Lord  Chancellor  Sugden  was, 
therefore,  founded  on  other  and  perfectly  sufficient  grounds.  But  in  this  brew- 
ery case  the  deed  appears  to  me  to  point  out  the  only  modes  by  which  the 
directors  are  empowered  to  purchase  shares ;  and  it  is  peffectly  consistent  with 
the  nature,  intention,  and  well-being  of  the  company,  as  brewers,  that  this 
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*  280   and  &ct  that  every  individual  shareholder  had  assented  *  to 
the  resolution  in  question,  and  that,  therefore,  as  between 

power  should  be  so  restricted.    If,  therefore,  I  6nd  the  directors  buying  shares 
in  any  other  manner  than  that  prescribed  by  the  deed,  I  must  hold  such  pur- 
chases to  be  invalid,  and  the  transaction  as  between  the  partners  not  to  be  bind- 
ing.   Whatever  partner,  then,  has  sold  or  transferred  his  shares  to  the  direc-  • 
tors,  either  actually  or  virtually,  must  be  placed  upon  the  list  of  contributories 
as  if  no  such  sale  or  transfer  had  taken  place.    But  it  has  been  contended,  that, 
even  if  the  directors  had  no  power  under  the  deed  to  purchase  shares,  except  in 
the  manner  therein  expressed,  yet  that  the  shareholders,  at  a  general  meeting, 
might  confer  such  power  on  the  directors ;  and  that,  in  fact,  at  an  extraordinary 
general  meeting  held  on  the  10th  April,  1844,  such  a  power  was,  with  certain  re- 
strictions, given  to  and  exercised  by  the  directors,  and  that  all  purchases  of  shares 
by  them,  in  pursuance  of  the  resolution  passed  at  that  meeting,  are  binding, 
and  the  shareholders  who  sold  them  are  discharged  from  all  fature  liability  or 
concern  in  the  partnership.    As  this  involves  questions  of  great  amount,  it  is 
necessary  to  look  narrowly  into  the  provisions  of  the  deed  in  this  respect,  be- 
cause I  hold  it  to  be  perfectly  clear,  that,  in  the  case  of  a  joint-stock  company, 
the  very  circumstances  of  its  form  and  jconstitution  make  it  so  far  different  from 
a  common  partnership,  that  its  deed  of  settlement  is  almost  the  sole  guide  for 
determining  its  powers  and  liabilities.    By  clause  50  power  is  given  to  three 
directors  or  six  proprietors,  holding  not  less  than  one  hundred  shares,  to  call 
an  extraordinary  meeting  by  requisition,  expressing  the  object  of  the  meeting, 
and  such  meeting  is  to  be  convened  by  circular  letters,  to  be  .issued  to  the  pro- 
prietors seven  days  before  the  time,  and  stating  the  specific  object  or  objects  of 
the  meeting.    Any  extraordinary  meeting,  duly  convened,  has  power  (by  clause 
57)  to  increase  the  capital  of  the  company  by  creating  new  shares  or  otherwise ; 
also  to  make  i^ew  laws  for  the  government  of  the  company,  and  to  carry  on  its 
affairs,  or  to  amend  or  alter  any  existing  laws,  or  to  dissolve  the  company.    But 
by  dause  58,  no  such  matter  shall  be  done  unless  seven  days^  previous  notice  has 
been  given  (as  provided  by  clause  50),  and  unless  the  letter  to  be  sent  to  each 
proprietor  shall  state  every  proposed  increase  of  capital,  new  regulation  pr  pro- 
vision, every  proposed  amendment,  alteration,  or  repeal  of  any  law,  or  the 
proposed  dissolution  of  the  company.    It  is  further  provided  (by  clause  56) 
that  minutes  of  every  general  meeting  shall  be  entered  in  a  book,  and  the 
minutes  so  entered  shall  be  signed  by  the  chairman  or  by  two  proprietors  present, 
and  the  minutes  so  signed  shall  be  conclusive  evidence  that  the  proceedings  were 
regular,  and  shall  be  binding  upon  the  proprietors.    On  the  27th  March,  1844, 
a  requisition,  duly  signed  as  required  by  the  deed,  was  addressed  to  the  secre- 
tary, requiring  him  to  call  a  meeting  on  the  10th  April,  1844,  '  for  the  purpose 
of  receiving  from  the  directors  a  proposition  for  paying  off. the  advances  made 
daring  the  recent  interruption  to  the  trade,  and  discharging  such  other  liabilities 
as  require  to  be  paid  at  an  early  period,  and  to  provide  for  such  payments  with- 
out appropriating  to  that  purpose  the  funds  accniing  from  the  present  trade. ^ 
On  the  dOth  March  the  secretary  addressed  a  circular  to  each  proprietor,  stating 
the  purpose  of  the  meeting  in  the  exact  words  above  stated  of  the  requisition. 
On  the  lOth  April,  the  meeting  was  held,  and  was  attended  by  eighteen  proprie- 
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the  several  persons  concerned  in  the  company,  between 
whom  alone  the  present  jurisdiction  was  *  to  be  exercised,    *  231 

toT8  (including  four  directors),  and  certain  resolutions  were  agreed  upon.  The 
first  of  these,  namely,  that  10,000Z.  be  introduced  and  applied  to  the  purpose  of 
paying  off  advances  and  disdiarging  liabilities,  Ac,  is  in  strict  accordance  with 
the  requisition  and  the  circular.  The  second,  that  such  sum  be. introduced  by 
way  of  loan  at  61,  per  cent  on  the  loan  notes  of  the  company,  for  such  periods  as 
may  be  agreed  on  by  the  lenders,  is  likewise  in  conformity  with  the  requisition 
and  the  circular.  The  third,  that  a  moiety  of  such  sum  be  provided  by  the 
directors,  and  the  other  moiety  by  the  shareholders;  and  the  four  following 
resolutions,  applying  to  the  same  subject,  are  likewise  within  the  requisition  and 
circular.  Then  comes  an  eighth  resolution — *That  if  any  shareholder  be 
desirous  of  withdrawing  from  the  company,  the  directors  shall  be  at  liberty  to 
purchase  his  shares  at  152.  per  share,  on  the  shareholder  investing  an  amount 
not  less  than  the  purchase-money  for  his  shares,  and  taking  the  loan  note  of  the 
company  for  five  years  at  61.  per  cent  for  the  whole ; '  with  an  exception  in  the 
case  of  preference  shares,  which  are  to  be  bought  at  20L  per  share,  with  a  oar* 
responding  amount  of  loan  from  the  vendor.  Now,  I  cannot  find,  either  in  the 
reqiusition  or  in  the  circular,  any  words,  direct  or  inferential,  that  could  haTO 
given  the  proprietors  notice  that  any  such  resolution  was  to  be  submitted  to  the 
meeting.  Assuming  that  any  general  meeting  had  power  to  authorize  directors 
to  purchase  shares  ad  libiium  (which  I  very  greatly  doubt),  nothing  can  be  more 
certain  than  that  the  50th  clause  required  this  to  be  stated  as  the  specific  object, 
or  one  of  the  specific  objects,  of  the  meeting.  It  might  have  been  a  Tcry  laud- 
able and  usefiil  object,  and  certainly  might  without  difficulty  have  been  stated  in 
the  circular.  The  inducement  held  out  to  the  shareholder  to  lend  to  the  com- 
pany was  to  relieve  him  of  his  shares,  and  with  them  of  his  liabilities.  By  such 
an  arrangement  the  company  got  the  benefit  of  his  shares  at  a  reduction  of  26L 
per  cent  below  their  original  value,  got  an  adTance  of  an  equal  sum  of  money 
in  hard  cash,  and  obtained  no  less  accommodation  than  five  years'  time  to  pay  off 
the  debt.  In  the  then  condition  of  the  company's  affairs  this  might  have  been 
for  them  a  very  advantageous  bargain,  and  might  easily  have  been  stated  in  the 
requisition  and  circular  in  such  terms  as  to  be  perfectly  intelligible  to  the  pro* 
prietors.  I  find,  however,  no  such  statement ;  ajid,  therefore,  I  cannot  say, 
that,  in  my  opinion,  the  terms  of  the  deed  have  been  complied  with.  It  may 
also  be  observed,  that  the  minutes  of  that  meeting  do  not  appear  to  have  been 
signed  by  the  chairman,  —at  least,  no  such  minutes  haTO  been  found.l  I  do  not 
lay  much  stress  upon  this,  because,  being  a  document  that  ought  to  be  in  the 
possession  of  the  official  manager,  its  non-production  ought  not  to  be  conclusive 
against  the  parties  who  contend  that  this  meeting  was  in  all  respects  regular.  It 
cannot,  however,  be  contended,  that,  under  clause  57,  the  minutes  in  this  case 
*  are  conclusive  evidence  that  the  proceedings  were  regular,  and  bihding  upon 
the  proprietors.'  I  have  hitherto  considered  this  resolution  on  the  interpretation 
to  be  put  upon  the  clauses  of  the  deed  as  regards  the  regularity  of  the  general 
meeting  which  passed  it ;  and  upon  this  part  of  the  case  alone  there  is  quite 
enough  to  bring  me  to  the  conclusion  that  the  resolution,  and  all  that  was  done 
under  it,  is  invalid.    But  fiirther,  I  do  not  think  any  general  meeting,  ordinary 
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it  ought  to  be  taken  that  as  to  any  losses  which  had  arisen 
*  232    since  the  18th  June,  1844,  Israel  *  Morgan  was  not  liable, 

or  extraordinary,  had  power  to  enable  the  directors  to  purchase  without  limit 
the  shares  of  the  proprietors.  The  powers  to  be  given  to  them  by  such  meeting 
are  sufficiently. defined  bj  clause  57.  They  might  increase  to  any  amount  the 
capital  of  the  company,  either  by  creating  new  shares,  or  by  any  other  means 
they  might  think  advisable ;  they  might  make,  alter,  or  repeal  laws  and  regula- 
tions for  carrying  on  the  business  of  the  brewery ;  they  might  altogether  dissolve 
the  company ;  but  no  powers  could  be  conferred  on  them  by  any  general  meet- 
ing to  swamp  the  company  by  extinguishing  any  portion  of  the  shares,  and  to 
that  extent  relieving  the  holders  from  all  future  liabilities,  while  to  the  same 
extent  they  increased  the  liabilities  of  all  the  remaining  shareholders.  The 
power  of  buying  shares  was  expressly  limited  by  the  deed,  and  could  not  exceed 
the  assumed  surplus  capital  of  10,000/.  If  that  capital  never  had  an  existence, 
the  directors  had  no  funds  which  they  could  properly  apply  to  the  purchase  of  the 
shares,  with  tiie  exception  stated  in  the  deed,  and  expressly  provided  for,  — 
such,  for  instance,  as  a  purchase  from  a  husband  of  a  female  proprietor.  But 
the  deed  gives  no  general  power  to  purchase  shares ;  and,  looking  at  it  in  all 
its  bearings,  I  do  not  think  it  provides  any  means  whatever  by  which  the  direc- 
tors could  be  empowered  to  purchase,  except  in  the  manner  I  have  already 
pointed  out.  Some  argument  was  urged  on  the  ground  that  the  proprietors  had 
acquiesced  in  these  purchases,  and  could  not  now  impeach  them,  particularly  as 
the  company  had  had  the  benefit  of  the  shareholder's  money,  and  had  made  no 
offer  to  pay  him  back,  so  as  to  place  him  where  he  was  before  the  sale  and  trans- 
fer. In  the  case  of  a  joint-stock  company  composed  of  innumerable  partners, 
wherein  the  deed  of  settlement  is  clear  and  intelligible,  I  feel  bound  to  follow  it. 
It  is  the  only  security  the  proprietors  have.  Unlike  small  partnerships,  where 
each  member  is  as  much  a  manager  and  conductor  of  the  business  as  his  co- 
partners, the  members  of  a  joint-stock  company  intrust  all  the  conduct  of  the 
concern  to  their  directors,  who  are  bound  to  manage  according  to  the  precise 
provisions  of  the  deed.  If  they  depart  from  them,  any  proprietor  has  a  right  to 
object,  and,  claiming  the  protection  of  his  deed,  to  treat  the  irregular  act  as  a 
nullity.  So  far  as  any  of  the  sales  under  the  resolution  of  April,  1S44,  have  been 
bondjide  on  the  part  of  the  vendors,  their  case  may  be  perhaps  one  of  hardship, 
as  they  must  now  contribute  to  the  liabilities,  and  can  only  come  in  to  prove  on 
their  loan  dotes ;  but  they  must  be  taken  to  have  known  the  provisions  of  their 
own  deed,  and  ought  not  to  have  sold  their  shares  to  parties  who  were  not  quali- 
fied to  purchase  them.-  Indeed,  it  has  been  stated  to  me,  that  not  more  than 
twelve  or  fourteen  proprietors  sold  under  the  resolution  of  April,  1844 ;  from 
which  I  conclude  that  the  great  bulk  of  the  shareholders  looked  upon  the  reso- 
lution as  a  nullity,  and  preferred  keeping  their  shares  and  remaining  proprietors, 
although  the  company,  by  the  very  terms  of  the  requisition,  was  by  no  means  in 
a  prosperous  state.  For  the  reasons,  then,  that  I  have  here  stated,  I  shall  place 
upon  the  list  of  contributories,  without  qualification,  all  persons  who  have  sold 
their  shares  to  the  directors  of  the  company,  unless  such  sales  have  been  author- 
ized by  the  provisions  of  the  deed  of  settlement.^* 
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and  that  the  list,  therefore,  should  contain  a  qualification  to  this 
extent. 

*  From  this  decision  Israel  Morgan  now  appealed  to  the    *  233 
Lord  Chancellor. 

*  Mr.  Russell  and  Mr.  Terrell^  in  support  of  the  appeal    *  234 
motion. 

Mr.  Bacan^  Mr.  G.  L.  Russell^  and  Mr.  Toiler^  contra. 

The  Lord  Chancellor.  —  There  is  no  doubt  that  this  is  an 
extremely  hard  case.  It  is  quite  clear  no  harm  was  meant  bj 
the  transaction  which  took  place.  The  party  thought  that,  by 
the  arrangement  he  entered  into,  he  was  relieved  from  all  respon- 
sibility ;  but  the  diflSculty  occurs,  and  a  very  great  difficulty,  con- 
sidering the  ground  on  which  the  Yice-Chancellor  proceeded,  from 
the  shape  and  form  in  which  this  question  arises.  The  way  in 
which  it  arises  is,  that  the  Master  is  called  upon  under  the  Act  to 
make  out  a  list  of  contributories;  that  is  to  say,  a  list  of  all  persons 
who  may  be  liable  to  contribute,  to  the  exigencies  of  the 
company,  and  to  make  good  the  funds  *  of  the  company.  *  236 
It  is  quite  clear,  therefore,  that  he  is  bound  to  include  in 
that  list  all  those  who  may  be  liable  under  any  circumstances, 
although  as  between  individual  shareholders,  there  may  be  an 
equity  protecting  one  from  liability  to  another.  Suppose,  for  in- 
stance, in  this  case,  that  a  shareholder,  as  to  whom  it  should 
appear  that  he  was  cognizant  of  all  that  took  place,  that  he  was 
present  at  all  the  meetings,  that  he  assented,  and  that  he  was 
privy  to  the  purchase,  should  upon  the  winding  up  of  the  affairs  of 
the  company  call  on  Mr.  Morgan  to  contribute  in  respect  of  a  lia- 
bility subsequent  to  1844,  —  in  such  a  case  as  that,  an  equity 
might  arise  between  these  individuals,  although  I  cannot  tell 
what,  for  we  have  not  the  facts  of  such  a  case  before  us.  I 
think,  however,  that  the  Master  is  bound  under  the  Act  to  place 
Mr.  Morgan  upon  the  list  of  contributories,  for  he  cannot  enter 
into  the  question  between  each  individual  shareholder.  The  ques- 
tion is,  Is  the  party  a  shareholder  as  between  himself  and  the 
company,  and  is  he  under  any  circumstances  liable  to  contribute 
towards  the  ftmd  ? 

Now  this  is  a  company,  not  a  corporation ;  it  is  a  mere  partner- 
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ship,  and  although  the  majority  of  the  partners  may  bind  the 
minority  upon  every  point  which  the  deed  by  their  common  con- 
tract authorizes,  yet  they  have  no  authority  whatever  to  bind  the 
minority  on  any  matter  that  is  not  within  the  common  contract.^ 
But  the  question  here  is,  what  is  the  common  contract  ?  I  find 
a  deed  prepared,  which  is  the  origin  of  the  company,  and  under  that 
deed  (because  there  is  no  other  contract  in  existence  but  that 
deed)  certain  persons  come  in  and  are  shareholders  (whether  they 
became  shareholders  originally  or  by  purchase  is  not  very  mate- 
rial), and  they  thereby  take  on  themselves  the  liabilities  of 
*236  the  company.  They  take  on  themselves  *the  liabilities 
of  the  contract  under  which  the  company  is  acting,  and  it  is 
equally  binding  on  those  who  sign  the  deed  as  upon  those  who 
become  shareholders  with  them.  I  think  that  this  deed,  although 
not  executed  by  Mr.  Morgan,  was  a  deed  binding  on  him.  We  all 
know,  that  unfortunately,  parties  enter  into  these  arrangements 
without  knowing  any  thing  at  all  about  the  contract,  or  what  the 
liabilities  are  into  which  they  are  entering,  and,  therefore,  whai 
any  question  arises  upon  it,  we  must  look  and  see  what  the  con- 
tract really  is. 

Now  here  is  a  deed  regularly  executed  by  the  directors,  and 
which,  though  not  executed  by  Mr.  Morgan  himself,  was  still  a 
deed  constituting  the  contract  between  the  parties.  Under  that 
deed  I  find  certain  provisions  made ;  I  find  that  a  party  once  a 
shareholder  has  only  certain  modes  by  which  he  can  be  relieved 
from  the  effect  of  the  liabilities  which  that  situation  imposes  upon 
him.  He  may  assign  his  shares,  but  that  assignment  will  not 
relieve  him,  if  it  is  done  without  the  assent  of  the  directors.    If  he 

>  See  Collyer  Partn.  (5th  Am.  ed.)  §§  197,  19S ;  LiVingston  v.  Lynch,  4 
John.  Ch.  473 ;  Story  Partn.  §  125 ;  Kirk  v.  Hodgson,  3  John.  Ch.  400,  405, 
406 ;  1  Lindley  Partn.  (Eng.  ed.  1860),  509  et  seq.  It  la  not  within  the  power  of 
a  majority  of  shareholders  to  bind  the  company  by  assenting  to  an  improper  sur- 
render of  shares,  1  Lindley  Partn.  (Eng.  ed.  1860),  1131, 1132;  see  Lawes^s  Case, 
1  De  G.,  M'n.  &  G.  421 ;  Stanhope's  Case,  3  De  G.  &  S.  198 ;  Holt's  Case,  1 
Sim.  N.  S.  389;  Walter's  Second  Case,  2  De  G.  &  S.  244;  Bennett's  Case,  5 
DeG.,  M'n.  &  G.  284,  and  18  Beav.  339;  Richmond's  Case,  4  K.  &  J.  305. 
Nor  can  a  majority  by  their  vote  change  or  alter  the  fundamental  articles  of  the 
copartnership  against  the  will  of  the  minority,  however  small,  nnless  there  is  an 
express  or  implied  provision  in  the  articles  themselves  that  they  may  do  it. 
Stevens  v,  Rutland  and  Burlington  R.R.  Co.,  29  Yt.  545 ;  March  v.  Eastern 
E.R.  Co.,  43  N.  H.  515,  533. 
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assigns,  and  the  party  to  whom  he  assigns  is  accepted  bj  the 
directors,  and  the  assignment  is  with  the  approbation  of  the  gov- 
erning body,  no  doubt  firom  that  moment  he  would  be  relieved 
from  any  liability  subsequent  to  that  transaction,  because  he  ceased 
to  be  a  partner  under  the  provisions  of  the  deed.  Not  only  may 
he  escape  in  that  way,  but  it  may  be  by  an  arrangement  with  the 
directors  themselves ;  but  then,  that  arrangement  must  be  under 
the  circumstances  provided  for  by  the  deed.  The  22d  section  pro- 
vides, that  the  directors  shall  keep  in  the  hands  of  their  bankers 
a  balance  equal  to  the  current  expenses  of  the  company,  and  that 
whenever  the  balance  exceeds  the  current  expenses  it  shall 
accumulate  and  constitute  a  surplus  ftind,  and  *  shall  re-  *  287 
main  invested  in  a  prescribed  mode :  then  the  directors  are 
to  be  at  liberty,  under  the  28d  section,  to  invest,  —  not  any  part- 
nership funds,  but  only  this  surplus  fund.  They  ^^  may  from  time 
to  time,  by  and  out  of  the  surplus  fund  hereinbefore  mentioned, 
purchase  and  buy  up  any  share  or  shares  in  the  capital  stock  of  the 
company  which  shall  be  offered  for  sale,  and  shall  at  their  discre- 
tion either  sell  the  same,"  or  merge  it  in  the  company.  That 
being  the  only  clause  under  which  the  directors  could  purchase 
shares  at  all  (I  mean  generally,  because  no  doubt  there  are  partic- 
ular cases  provided  for),  they  are  only  authorized,  as  between 
themselves  and  the  shareholders  for  whom  they  are  acting,  to  pur- 
chase shares  by  having  a  certain  fimd  out  of  which  the  purchase 
could  be  made. 

Then  the  44th  section  provides,  that  "  whenever  any  share  or 
shares  in  the  capital  of  the  company  shall  become  actually  forfeited, 
or  shall  be  duly  and  effectually  vested  in  any  new  proprietor,  and 
such  entry  or  alteration  in  regard  to  such  share  or  shares  shall 
have  been  made  in  the  share  register  book  as  hereinbefore  re- 
quired; then,  and  not  before,  the  responsibility  of  the  previous 
owner  as  a  proprietor  in  the  company  with  respect  to  the  same 
share  or  shares,  shall  from  and  after  the  completion  of  such  entry 
and  certificate  granted  as  aforesaid,  and  the  payment  of  all  instal- 
ments on  such  shares  previously  called  for,  cease  and  determine  as 
to  the  same  share  or  shares."  Now  that  is  an  express  provision, 
although  it  was  not  necessary  to  make  an  express  provision  for 
any  such  purpose,  stating  that  any  thing  that  was  done,  which  was 
not  within  the  power  of  the  deed,  should  not  exonerate  the  person 
assigning.    It  is  quite  clear,  therefore,  that  under  the  deed  itself, 
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the  directors  had  no  power  to  purchase  under  the^  circum- 

*  238    stances  under  which  tiiey  did  purchase,  because  they  *  were 

only  to  purchase  out  of  a  surplus  fund ;  and  there  was  no 
surplus  fund.  The  fact  is,  that  there  was  the  reverse  of  a  surplus 
fund,  and  that  every  thing- was  done  for  the  purpose  of  creating, 
not  a  surplus  fund,  but  a  fund  that  was  necessary  for  the  objects 
of  the  company. 

This,  then,  was  a  transaction  in  which  the  shareholder  has  not 
adopted  that  course  by  which,  and  by  which  alone,  under  the  pro- 
visions of  the  deed  he  was  to  escape  from  the  responsibility  inci- 
dent to  his  position  as  a  shareholder,  and  that  seems  to  have  been 
the  opinion  of  the  Vice-Chancellor,  because,  no  doubt,  if  he  had 
thought  that  the  liability  ceased  under  any  powers  of  the  deed,  he 
never  would  have  resorted  to  the  ground  on  which  he  put  the  case ; 
namely,  that  the  shareholder  escaped,  not  from  any  power  in  the 
deed  authorizing  it,  but  on  account  of  the  transactions  which  took 
place.  I  think,  and  this  is  what  the  Yice-Ghancellor  seems  to 
have  thought,  in  considering  what  afterwards  happened  that  there 
was  a  common  mistake  on  the  part  of  Mr.  Morgan  and  those  with 
whom  he  was  dealing,  in  supposing  that  under  the  powers  of  the 
deed  what  took  place  would  exonerate  him.  He  did  not  sell  to  a 
stranger  with  the  concurrence  of  the  directors,  that  wcls  not  the 
transaction,  nor  did  he  deal  with  the  directors  under  the  only 
power  they  had  of  dealing  ;  namely,  that  which  was  conferred  by 
the  23d  section,  but  a  meeting  is  called  for  the  purpose  of  raising 
a  fund.  It  was  argued  (it  was  the  only  way  in  which  it  could  be 
argued)  that,  the  company  being  in  want  of  funds,  this  was  the 
mode  adopted  for  the  purpose  of  raising  frinds.  To  be  sure,  under 
a  general  notice  that  the  directors  of  a  company  want  to  raise  a 

frind,  you  might  suppose  the  most  extraordinary  resolutions 

*  239    to  be  passed,  which  might  be  about  as  equally  *  valid  as  if 

they  were  to  vote  that  it  should  be  taken  out  of  the  first 
gentlcm^^n's  pocket  they  might  meet  in  the  street.  The  directors 
do  not  specify  what  they  propose  to  do  to  raise  fimds,  they  merely 
state  that  they  propose  to  call  a  meeting  to  say  that  they  are  in 
want  of  frinds.  The  question  is,  how  the  Amds  are  to  be  provided; 
tl>at  is  what  the  meeting  has  to  consider.  The  parties  are  merely 
told  in  the  notice,  that  they  are  to  meet  to  consider  the?  propriety 
of  raising  funds ;  and  the  only  way  in  which  they  can  raise  a  fund, 
is  by  some  legitimate  means  within  the  power  of  the  parties  call- 
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ing  the  meeting.    There  was  no  notice  whatever  that  such  a  thing 
would  be  done,  as  was  ultimately  done  at  this  meeting. 

I  am  of  opinion  that  the  meeting  had  no  power  to  do  what  they 
did.  K  the  deed  was  binding,  it  is  admitted  on  all  hands  that  they 
had  no  power ;  and  being  of  opinion  that  the  deed  was  binding,  it 
is  clear  that  they  could  not  go  out  of  the  powers  of  the  deed.  The 
directors,  and  those  who  met  together,  bound  themselves  not  to 
dispute  what  they  then  agreed  upon ;  that  may  or  may  not  be  bind- 
ing on  individuals.  I  am  not  looking  at  what  individuals  are  bound 
by,  but  the  question  is.  Is  the  partnership  altogether  bound,  each 
and  every  of  its  members,  by  what  took  place  at  a  meeting  which 
was  called  ostensibly  for  a  purpose  different  from  that  which  was 
the  conclusion  to  which  they  came  ?  The  object  no  doubt  was  to 
raise  money,  but  there  is,  no  specification  in  the  notice  as  to  the 
mode  in  which  it  is  to  be  raised. 

With  respect,  then,  to  acquiescence.  The  transaction  not  being 
binding  on  the  company  as  such,  and  therefore  not  operating  as  any 
release  to  Mr.  Moi^n,  what  is  there  to  bind  each  and  every 
member  of  the  *  company  ?  Partners  may  no  doubt,  how-  *  240 
ever  numerous,  as  other  people  may,  depart  from  the  general 
contract  between  them,  but  they  cannot  depart  from  it  without  the 
consent  of  every  individual  member  composing  the  partnership.  If 
what  they  do  is  not  done  within  the  limits  of  the  contract  which 
they  had  originally  entered  into,  it  is  not  binding  on  their  copart- 
ners. Undoubtedly  they  may  form  a  new  partnership.  Having 
entered  into  a  partnership  for  certain  purposes,  and  under  certain 
conditions,  they  may  if  they  please  among  themselves  alter  the  con- 
tract and  agree  to  enter  into  a  new  contract ;  but  then  they  cannot 
bind  any  one  individual  not  so  agreeing,  and  it  cannot  be  said  that 
the  partnership  as  such  is  bound,  unless  individuals  are  bound. 
They  may  change  the  constitution  of  the  company,  but  that  is  not 
what  was  done  in  this  case.  As  a  partnership,  consisting  of  each 
and  every  member  who  constituted  the  partnership,  they  are  not 
bound  by  any  resolution  of  a  majority,  or  of  those  who  may  think 
proper  to  attend  a  particular  meeting,  —  least  of  all  can  they  be 
bound  when  they  were  not  invited  to  attend  the  meeting  with  a 
view  of  doing  that  which  was  ultimately  done.  It  appears  to  me, 
therefore,  unfortunately  for  Mr.  Morgan,  that  what  was  done  was 
no  release  to  him  under  the  deed,  and  that  the  directors  had  no 
pow^r  to  depart  from  the  deed,  and  as  to  the  company  being  bound 
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to  tiiat  by  acquiescence,  I  cannot  enter  into  that,  unless  I  have  it 
proved,  tliat  each  individual  constituting  the  company  was  present, 
and  I  do  not  understand  that  to  have  been  the  case.^ 

This  is  a  hard  case  no  doubt,  indeed  I  cannot  conceive  one  more 
distressing.  If  any  such  caution  were  wanting,  I  think  this  might 
be  quoted  as  an  instance  showing  how  hazardous  it  is  to  have  any 
thing  to  do  with  establishments  of  this  sort,  unless  the  parties 
*  241  *  choose  to  look  after,  and  to  make  themselves  masters  of 
all  the  transactions  which  may  be  entered  into.  No  doubt 
Mr.  Morgan  considered  that  no  responsibility  attached  to  him  after 
be  had  assigned  his  shares ;  but,  in  my  opinion,  he  nevertheless 
continued  liable. 

Such  is  the  law  for  the  present  purpose ;  and  in  saying  that,  of 
course  I  do  not  mean  to  say  that,  as  between  himself  and  individual 
members,  Mr.  Morgan  may  not  have  a  good  defence ;  but  as  between 
himself  and  the  company  as  such,  I  am  of  opinion  there  was  nothing 
in  the  transaction  which  operated  to  relieve  him  from  the  situation 
of  a  shareholder ;  and,  therefore,  in  the  present  position  of  the  ques- 
tion, namely,  whether  he  is  a  contributory  or  not,  I  am  of  opinion 
that  the  Master  was  right  in  thinking  he  was  not  released  from  all 
the  liabilities  of  the  company  by  the  transaction  which  took  place. 

The  Yice-Ohancellor's  order  therefore  must  be  discharged,  and 
the  motion  made  to  discharge  the  finding  of  the  Master  reftised.(a) 


•  242  •  SALKEI^D  v.  JOHNSTON  AND  OTHERS.  (6) 

1848.    Noyember  18,  20,  1849.    August. 

The  object  of  the  Tithe  Prescription  Act,  2  &  3  W.  4,  c.  100,  to  be  inferred  firom 
its  preamble  as  explained  by  the  enacting  part,  was,  to  prevent  the  expense 
and  inconvenience  of  suits  for  tithes,  by  establishing  certain  limitations  of 
time  after  which  claims  of  moduses  and  discharges  should  not  be  questioned. 

(a)  This  case  was  heard  by  the  Lord  Chancellor  at  his  private  house;  bat 
the  reporters  have  been  kindly  furnished  with  the  materials  for  making  the  fore- 
going report. 

(6)  [S.  C,  1  H.  &  T.  329.]  This  case  has  been  supplied  by  Mr.  Phillips, 
he  having  been  the  Reporter  of  the. Court  at  the  time  when  it  was  heaid. 

*  See  Spackman  v.  Evans,  L.  E.  3  H.  L.  Cas.  171,  233  a  seq. ;  Downes  v. 
Ship,  L.  R.,  3  H.  L.  Cas.  343,  359 ;   Lord  Belhaven's  Case,  13  W.  R.  849 ; 
Gregory  0.  Patchett,  13  W.  R.  34. 
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And  the  effect  of  the  Act,  as  applicable  to  claims  of  exemption,  is  not  only  to 
fikcilitate  the  proof  of  exemption  de  facto  for  the  time  past,  but  to  dispense 
with  the  proof  (which  was  before  required  from  laymen)  of  any  legal  origin 
of  such  exemption. 

And  semble  (though  the  opinion  of  the  majority  of  the  Judges  consulted  was  to 
the  contrary),  that  the  Act  applies  to  cases  in  which  it  appears  that  the  lands 
have  paid  tithes  of  some  tithable  matters,  other  than  those  for  which  the 
exemption  is  claimed,  and  even  where  such  last-mentioned  matters  are  of 
modem  introduction ;  as  well  as  to  cases  in  which  the  lands  have  been  enjoyed 
without  payment  of  any  tithes. 

But  hdd,  that,  at  all  CTcnts,  it  is  sufficient,  even  in  a  case  of  the  former  descrip- 
tion, for  the  occupier  to  allege  and  prove  that  his  lands  have  been  enjoyed 
for  the  prescribed  period  without  payment  of  the  tithes  demanded^  unless  the 
party  claiming  the  tithes  shall  specifically  allege,  as  well  as  prove,  that  other 
tithes  have,  during  that  period,  been  paid.  And,  therefore,  where  a  bill  by 
a  vicar  for  some  particular  tithes  contained  no  such  allegation,  and  the  de- 
fendants alleged  and  proved  that  their  lands  had  been  enjoyed  for  the  pre- 
scribed period,  without  payment  of  the  tithes  demanded,  or  any  money  or 
other  matter  in  lieu  thereof,  it  was  held  that  the  Court  could  not  notice  the 
fact  that  tithes  of  other  matters  had  been  paid  for  the  same  lands,  although 
that  fact  was  clearly  established  by  the  evidence  in  the  cause ;  and,  therefore, 
that,  whether  the  fact  were  so  or  not,  the  defence  set  up  was,  upon  these 
pleadings,  a  complete  answer  to  the  plaintiffs  demand,  and  the  bill  was 
accordingly  dismissed. 

8embU^  that  a  modus  proved  to  have  been  acted  upon  for  the  prescribed  period 
cannot  be  defeated  on  the  ground  of  rankness. 

Where,  upon  an  appeal,  it  appears  that  the  matter  cannot  be  properly  disposed 
of  without  sending  a  case  for  the  opinion  of  a  Court  of  Law,  it  is  irregular  to 
direct  such  case  without  first  reversing  the  decree  or  order  of  the  Court  below. 

Original  biU  [p.  ♦842].  Answer  [p.  ♦248].  Amended  bill  [p.*  ♦244]. 
Answers  [p.  ♦244].  Original  hearing  [p.  ^245].  Abstract  of  judgment 
of  V.  C.  [p.  ♦246].  Decree  [p.  ♦  245].  Appeal  [p.  ♦  245].  Case  for  the 
opinion  of  C.  P.  [p.  ♦  247] .  Case  for  the  opinion  of  the  Court  of  Exchequer 
[p.  ♦249].  Amendment  of  Case  [p.  ♦  260].  Certificate  [p.  ♦251].  Ab- 
stract of  Judgment  of  Court  of  Exchequer  [p.  ♦  262]. 


This  was  a  suit  by  the  vicar  of  the  parish  of  Crosby-upon-Eden, 
in  the  county  of  Cumberland,  against  certain  occupiers  of  land  in 
the  parish  for  an  account  and  payment  of  the  following  tithes, 
which  were  alleged  to  have  accrued  due  to  the  plaintiff  since  the 
year  1833,  when  he  was  inducted  into  the  vicarage,  viz.,  the  tithes 
of  turnips,  potatoes,  cabbages,  tares,  grass,  clover,  rye-grass,  sain- 
foin and  other  artificial  grasses  not  made  into  haj  but  used  as  green 
fodder  and  carried  off  the  land  in  a  green  state,  and  other  green 
crops ;  and  also  the  tithe  of  agistment. 
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1844. 

*  243       *  The  ori^nal  bill,  which  was  filed  in  the  year  1885, 

merely  stated,  that  the  plaintifi*,  as  vicar  of  the  parish,  be- 
came and  was  by  endowment,  usage,  or  other  lawful  ways  and 
m^ans  entitled  to  (amongst  other  tithes)  the  tithes  above  men- 
tioned ;  but  that  such  tithes  had  been  subtracted  by  the  defendants. 
The  defendants,  the  occupiers,  in  their  answer  to  that  bill,  after 
denying  in  general  terms  the  plaintiff's  right  to  the  tithes  in  ques- 
tion, said,  they  believed,  that  the  right  and  title  to  the  tithes 
claimed  by  the  bill  had  always  been  vested  in  the  rector  for  the 
time  being  of  the  parish,  save  and  except  so .  far  as  the  same  had 
been  barred  by  the  Act  2  &  3  W.  4,  c.  100,  intituled  "  An  Act  for 
shortening  the  time  required  in  claims  of  modus  decima/ndi  or 
exemption  from  or  discharge  of  tithes ; "  but,  in  case  any  title  by 
endowment  or  otherwise  to  the  said  tithes  had  ever  been  vested  in 
the  plaintiff,  which  however  the  defendants  did  not  admit,  they 
said,  that  the  lands  in  their  respective  occupations  had  been  en- 
joyed without  payment  or  render  of  any  tithes  of  the  said  tithable 
matters  and  things,  or  any  of  them,  or  of  any  money  or  other 
matter  in  lieu  thereof,  or  any  of  them,  to  the  vicar  of  the  parish, 
for  and  during  the  whole  time  that  two  persons  in  succession  had 
held  the  vicarage  and  for  not  less  than  three  years  after  the  institu- 
tion of  a  third  person  thereto,  and  during  such  number  of  years  as 
were  sufficient  to  make  up  the  fiiU  period  of  sixty  years,  and  also 
the  fiirther  period  of  three  years  after  the  institution  of  such  third 
person ;  and  under  these  circumstances  they  submitted,  that  the 

plaintiff  was  not  entitled  to  any  of  the  tithes  in  question. (a) 

*  244       *  The  bill  was  afterwards  amended,  by  making  the  Bishop 

of  Carlisle,  who  was  the  impropriate  rector  of  the  parish,  a  de- 
fendant, and  by  charging  that  he  was  entitied,  as  such  rector,  to  some 
of  the  great  tithes  of  the  parish,  but  not  to  any  of  the  small  tithes, 
except  the  tithes  of  peas  and  beans,  and  tiiat  the  vicarage  had  been 
endowed  with  all  the  small  tithes,  except  the  tithes  of  peas  and  beans. 

(a)  There  were  two  sets  of  answers.  In  one  set,  the  three  incumbencies, 
during  which  the  lands  were  alleged  to  have  been  enjoyed  without  pa3nnent  of 
the  tithes,  were  stated,  as  in  the  text,  in  general  terms,  without  specifying  the 
names  of  the  incumbents.  In  the  other .  set,  the  name^  of  the  incumbents  were 
specified,  and  stated  ta  be  the  three  immediate  predecessors  of  the  plaintiff;  and 
it  was  proved  by  the  evidence  on  the  part  of  the  defendants,  that  the  first  of 
these  was  inducted  in  the  year  17S0. 
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In  answer  to  that  bill,  the  Bishop  put  in  a  disclaimer  of  all  right 
and  title  to  the  tithes  in  question :  and  the  defendants,  the  occu- 
piers, said,  they  believed,  that  the  Bishop,  as  rector,  was  entitled  to 
all  the  great  tithes  of  the  parish,  except  the  tithe  of  hay,  and  also 
to  the  tithe  of  peas  and  beans  ;  and  that  he  was  presumptirely  en- 
titled  to  all  the  other  small  tithes  of  the  parish,  but  that  he  had 
never  received' any  of  such  small  tithes,  and  that  his  right,  if  any,  to 
the  same  was  barred  by  the  statute.  The  same  answer,  in  setting 
forth  the  number  of  ewes,  lambs,  and  other  sheep  which  had  been 
agisted  upon  the  defendant's  lands  during  the  period  for  which  the 
tithes  were  claimed  by  the  bill,  stated  incidentally,  that,  in  respect 
of  some  of  them,  tithe  of  wool  had  been  paid  to  the  plaintiff;  but, 
with  that  exception,  the  answers  did  not  expressly  state,  nor  did 
the  bill  allege,  that  tithes  of  any  sort,  or  any  money  or  other  com- 
pensation in  lieu  thereof,  had  ever  been  actually  paid,  either  to  the 
rector  or  to  the  vicar,  in  respect  of  any  of  the  lands  occupied  by  the 
defendants. 

The  evidence  on  the  part  of  the  plaintiff  proved  that  the 
tithes  of  com  and  grain,  and  peas  and  beans,  had  *  always  *  245 
been  paid  to  the  rector  of  the  parish  for  the  time  being,  and 
the  tithes  of  hay  and  various  small  tithes  (but  not  including  any  of 
the  tithes  claimed  by  the  bill)  to  the  vicar.  On  the  other  hand  it 
was  proved,  on  the  part  of  the  defendants,  that  none  of  the  tithes 
claimed  by  the  bill  had  ever  been  paid  in  the  parish  to  any  one, 
within  living  memory. 

Upon  the  hearing  of  the  cause  before  Vice-Chancellor  Wigram, 
the  principal  question  discussed,  and  the  only  one  material  to  this 
report,  was,  whether,  under  the  statute,  a  claim  to  exemption  from 
the  payment  of  tithes  could  be  supported  by  the  mere  proof  of  non- 
render  for  the  prescribed  period,  without  also  showing  some  legal 
ground  for  the  exemption.  The  Yice-Ghancellor,  in  an  elaborate 
judgment,  (a)  held  that  it  could  not ;  founding  himself  chiefly  upon 
the  preamble,  as  showing  that  the  only  object  of  the  Act  was  to 
diminish  the  difficulty  and  expense  of  establishing  moduses  or 
claims  to  exemption  from  tithes,  in  so  far  as  time  or  length  of 
usage  was  an  element  in  the  proof:  and  as  the  proof  of  a  right  of 
exemption  before  the  statute,  consisted  of  two  distinct  parts,  —  first, 
that  the  lands  had  a  capacity  for  exemption  by  having  belonged  to 
one  of  the  greater  monasteries,  and,  secondly,  that  they  had  been 

(a)  See  1  Hare,  169. 
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enjoyed  by  such  monastery  discharged  of  tithe  at  the  time  of  its 
dissolution,  his  Honor  was  of  opinion  that  the  statute  was  to  be 
construed  as  applying  to  the  latter  part  only  of  such  proof,  as  being 
that  to  which  alone  usage  was  material,  and  that  the  enacting 
clauses  of  the  statute  were  not  only  consistent  with,  but  confirmar 
tory  of,  this  limited  view  of  its  object  as  derived  from  the  pream- 
ble ;  whereas  to  treat  the  statute  as  dispensing  with  the 
*  246  necessity  of  *  showing  any  legal  origin  of  the  exemption, 
would  be  to  abrogate  by  inference  the  old  rule  of  law  -which 
forbade  laymen  to'  prescribe  in  non  decimando^  and  in  so  doing  to 
give  to  the  Act  an  operation  which  was  not  only  beyond  the  scope  of 
its  preamble,  but  inconsistent,  as  he  thought,  with  some  of  its  pro- 
visions, to  which  he  particularly  adverted.  These  considerations, 
arising  upon  a  general  view  of  the  Act,  appeared  to  his  Honor  to  be 
confirmed  by  the  difficulty  of  applying  it,  if  the  contrary  construction 
were  adopted,  to  a  case  like  the  present,  in  which  the  exemption 
claimed,  was  not  an  exemption  from  all  tithes,  but  an  exemption 
in  respect  of  certain  tithable  matters  only,  and  the  greater  part  of 
them  of  modern  introduction.  Upon  this  point  his  Honor  made  the 
following  observations:  '.'Tithes  in  kind  of  all  tithable  matters  pro- 
duced from  off  the  defendants'  lands,  except  the  tithes  in  question, 
are  admitted  to  be  .payable.  If  the  lands  are  exempted  from  the 
tithes  of  the  matters  in  question  under  Lord  Tenterden's  Act,  it 
must  be  upon  the  ground  of  a  supposed  contract  for  such  exemption 
commencing  before  the  time  of  legal  memory.  But  the  tithable  mat- 
ters which  are  the  subject  of  this  supposed  contract,  or  the  greater 
part  of  them,  were  confessedly  unknown  in  this  country  until  long 
after  the  time  of  legal  memory.  A  modus  indeed,  which  is  also 
founded  upon  a  supposed  contract  before  the  time  of  legal  memory, 
may  well  cover  matters  of  new  introduction ;  for  the  contract  in  that 
case  may  have  been  for  the  general  exemption  of  the  lands  from 
payment  of  tithes  of  whatever  nature,  and  whether  the  tithable  mat- 
ters were  known  or  unknown  at  the  time  of  the  supposed  contract. 
But  a  contract  before  the  time  of  legal  memory  not  to  pay  tithes  of 
tithable  matters  then  unknown,  and  thereafter  to  be  introduced, 
would  be  merely  void  for  want  of  consideration.  Tithes  of 
*247  all  tithable  matters  being  originally  due,  a  contract  *to 
take  part  only,  in  satisfaction  of  the  whole,  cannot  satisfy 
the  right  to  the  residue  without  an  equivalent  in  value.  .  .  .  The 
only  way  of  escaping  from  this  difficulty  is,  to  suppose  the  Act  to 
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apply  onlj  to  cases  in  which  a  general  exemption  from  all  tithes  in 
respect  of  particular  lands  is  claimed,  and  not  to  a  claim  of  exemp* 
tion  in  respect  of  particular  tithable  matters  only.  That  constmo- 
tion  of  the  Act  would  dispose  of  the  present  case;  for,  in  this  case, 
the  exemption  claimed  is  confined  to  particular  tithable  matters 
arising  from  lands,  in  respect  of  which  no  general  exemption  is 
claimed ;  but  I  see  nothing  in  the  words  of  the  Act  to  warrant 
such  a  construction  as  this ;  and,  if  the  words  of  the  Act  are  to  be 
modified  by  reference  to  the  subject  about  which  it  is  conversant,  I 
I  cannot  but  think  this  latter  construction  would  be  more  violent 
than  that  which  the  vicar  contends  for.  The  vicar  proposes  only 
to  confine  the  Act  to  those  cases  to  which  the  preamble  says  it  was 
intended  to  be  applied,  and  to  leave  the  words  of  the  Act  in  full 
operation  in  all  such  cases.  The  other  construction  would  be  merely 
arbitrary." 

The  Vice-Chancellor  having,  in  conformity  with  this  judgment, 
made  a  decree  for  an  account  of  the  tithes  claimed  by  the  bill,  the 
defendants  appealed ;  and,  upon  the  rehearing  of  the  cause  before 
Lord  Lyndhubst,  C,  his  Lordship,  without  reversing  the  decree^ 
ordered  that  the  following  case  should  be  made  for  the  opinion  of  the 
Judges  of  the  Court  of  Common  Pleas :  and  reserved  further  direc- 
tions and  costs  until  the  Judges  should  have  made  their  certificate. 

The  case,  after  setting  forth  the  claim  made  by  the  bill,  and  the 
defence  set  up  by  the  answer  under  the  statute,  ftirther  stated,  in 
substance,  that  the  defendants  did  not,  by  their  answers, 
allege  any  ground  of  exemption  *  from  or  discharge  of  the  *  248 
tithes  in  question  otherwise  than  by  the  enjoyment  of  their 
lands  without  payment  of  such  tithes  for  the  period  mentioned  in 
their  answers,  and  by  the  operation  of  the  Act.  That  the  plain- 
tiff, on  his  part,  did  not  allege  or  set  forth  any  proviso,  exception, 
&c.,  or  any  other  matter  of  fact  or  law  not  inconsistent  with  the 
simple  fact  of  the  exercise  and  enjoyment  of  the  exemption 
claimed,  upon  which  he  intended  to  rely.  That  the  defendants, 
by  their  evidence  in  the  cause,  proved  that  the  lands  in  their 
respective  occupation!^  had  been  enjoyed  by  themselves  and  their 
predecessors  without  payment  or  render  of  the  tithes  in  question, 
or  money  or  other  matter  in  lieu  thereof,  to  the  vicar  of  the  parish 
for  the  whole  period  (a)  of  the  three  incumbencies  mentioned  in 

(a)  In  point  of  fact,  the  evidence  on  the  part  of  the  defendants  did  not  ex- 
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{heir  answers,  commencing  with  the  year  1780,  and  down  to  the 
time  of  the  filing  of  the  bill ;  and  that  the  plaintiff  went  into  no 
evidence  touching  the  exemption  of  the  defendants'  lands  firom 
the  payment  of  the  tithes  in  question.  That  the  plaintiff  and  his 
predecessors  in  the  vicarage  had  always  received  the  tithes  in 
kind,  or  moduses  or  compositions  for  the  tithes,  of  hay  with  cer- 
tain exceptions,  and  of  milk,  calves,  wool,  lambs,  foals,  bees,  pigs, 

geese,  eggs,  and  line ;  and  it  was  to  be  assumed  that  the 
*  249    plaintiff  was  entitled  to  the  tithes  *  in  question  from  the 

defendants'  lands,  unless,  under  the  circumstances  men- 
tioned in  the  case,  such  lands  were  exempt  from  or  discharged  of 
such  tithes. 

The  question  submitted  to  the  Court  was,  — 

Whether,  according  to  the  true  construction  of  the  Act  2  4  3 
W.  4,  c.  100,  a  valid  and  indefeasible  presumption  or  claim  of 
exemption  from  or  discharge  of  the  tithes  claimed  by  the  bill 
could  be  sustained  under  the  circumstances  above  stated. 

This  case  was  argued  (a)  in  February,  1846,  before  Tindal, 
G.  J.,  and  Goltman,  Gbesswell,  and  Eble,  JJ.,  of  whom  Tindal, 
G.  J.,  and  Gbesswell,  J.,  answered  the  question  in  the  negative, 
agreeing  with  the  Vice-Ghancellor  in  his  limited  construction  of 
the  Act  as  applicable  to  a  claim  of  total  exemption,  but  differing 
from  him  in  so  far  as  they  expressed  a  doubt  whether  the  statute 
had  any  application  at  all  to  a  claim  like  the  present,  of  a  partial 
exemption  only,  —  a  distinction  which,  it  will  be  observed,  the 
Vice-Ghancellor  thought  would  be  merely  arbitrary.  On  the  other 
hand,  Goltman  and  Erle,  JJ.,  certified  their  opinion  in  the  affirm- 
ative, being  of  a  contrary  opinion  to  the  Vice-Ghancellor  upon  the 
first  point,  but  not  noticing  the  second. 

1S46. 
The  cause  coming  on  again  upon  these  conflicting  certificates 

tend  80  far  back  as  the  year  17S0,  being  confined  to  the  experience  of  living 
witnesses,  the  oldest  of  whom  was  not  more  than  eighty  years  of  age.  But  as 
no  counter  evidence  of  payment  was  adduced  by  the  plaintiff,  this  seems  to  have 
been  considered  sufficient,  though  the  Act  (§  8),  expressly  provides  that  no 
presumption  shall  be  allowed  or  made  in  favour  or  support  of  any  claim  upon 
proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any  less 
period  of  time  or  number  of  years  than  for  such  period  or  number  mentioned  in 
the  Act,  as  shall  be  applicable  to  the  case  and  to  the  nature  of  the  claim, 
(a)  2  Man.  Gr.  &  Sc.  749. 

[  200  ] 


SALEELD  V.   JOHNSTON  ET  AL.  *  249 

before  Lord  Gottenbam  ,  C,  his  Lordship  directed  the  same  case 
with  the  same  question  for  the  opinion  of  the  Court  of  Exchequer, 
and  continued  the  reservation  of  further  directions  and  costs. 

1848. 

*  On  the  case  coming  on  to  be  argued  in  the  Court  of  *  250 
Exchequer  before  Pollock,  C.  B.,  and  Parke,  Alderson, 
and  Platt,  BB.,  the  Court  suggested  that,  as  they  might  be  of  a 
different  opinion  from  the  Vice-Chancellor  upon  the  construction 
of  the  Act  as  applicable  to  a  claim  of  total  exemption,  but  yet 
might  think  that  the  Act  did  not  apply  to  a  claim  of  partial 
exemption,  it  would  be  desirable,  in  order  to  prevent  any  miscon- 
struction of  their  certificate,  that  the  case  should  be  amended  in 
such  a  manner  as  to  raise  both  these  questions  separately.  They 
also  observed,  that  it  might  be  material  to  inquire  whether  the 
tithable  matters  in  question  had  been  produced  upon  the  lands 
during  the  period  for  which  non-payment  was  pleaded. 

In  consequence  of  these  suggestions,  the  case  was,  with  the 
sanction  of  tlie  Lord  Chancellor,  amended,  (a)  by  striking  out  the 
original  question,  and  inserting  the  following  paragraphs :  — 

**  It  is  also  to  be  assumed,  for  the  purpose  of  this  case,  that,  as 
to  some  parts  of  the  lands  in  question,  no  tithes  of  any  kind,  nor 
any  money  or  other  matter  in  lieu  thereof,  have  or  has  been  paid 
or  rendered  during  the  period  above  mentioned,  although  during 
such  period  not  only  the  tithable  matters  and  things  the  tithes 
whereof  are  demanded  by  the  plaintiflF's  bill,  but  other  tithable 
matters  and  things  grew  and  arose  from  time  to  time  and  at 
various  times  upon  such  parts  of  the  said  lands." 

^'  It  is  also  to  be  assumed,  for  the  purpose  of  this  case, 
that,  as  to  other  parts  of  the  land  in  question,  no  *  tithes  of  *  251 
the  tithable  matters  and  things  the  tithes  whereof  are 
demanded  by  the  plaintiff's  bill,  nor  any  money  or  other  matter  in 
lieu  thereof,  have  or  has  been  paid  or  rendered  during  the  said 
period,  although  at  various  times  during  such  period  the  tithable 
matters  and  things  the  tithes  whereof  are  demanded  by  the 
plaintifTs  bill,  grew  and  arose  upon  such  last-mentioned  lands ; 
and  although  at  various  other  times  during  the  same  period  other 
tithable  matters  and  things,  including  corn,  grain,  and  hay  grew 

(a)  These  amendments  having  been  arranged  between  the  counsel  out  of 
Court,  there  was  no  discussion  of  them  before  the  Lord  Chancellor,  and  the 
order  for  them  passed  tub  siUntio. 
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and  arose  upon  the  last-mentioned  lands,  and  the  tithes  of  all  the 
last-mentioned  matters  and  things  have  from  time  to  time  been 
paid  and  rendered. 
"  The  questions  for  the  opinion  of  the  Court  are,  — 

1.  "  Whether  a  valid  and  indefeasible  prescription  or  claim  of 
exemption  from  or  discharge  of  the  tithes  demanded  by  the  bill, 
can  be  maintained  under  the  circumstances  stated,  as  to  those  parts 
of  the  lands  in  respect  of  which  no  tithes  of  any  kind  have  been 
paid  during  the  periVd  mentioned." 

2.  ^'  Whether  such  prescription  or  claim  can  be  maintained  under 
the  circumstances  stated,  as  to  those  parts  of  the  lands  in  respect 
of  which  some  tithes  have  been  paid  during  the  said  period." 

Upon  the  case  as  so  amended,  the  Court  of  Exchequer  certified 
unanimously  their  opinion,  — 

1.  That  the  prescription  or  claim  could  be  sustained  as  to  the 
parts  of  the  lands  mentioned  in  the  1st  question^  provided  the  tithes 
of  all  the  tithable  matters  from  time  to  time  growing  on  the  parts 
of  the  lands  therein  mentioned  were  shown  to  have  been 
*  252  during  the  whole  of  *  such  period  withheld  adversely  and 
under  a  claim  as  of  right  acquiesced  in  by  the  tithe-owner. 
But,  — 

2dly.  That  as  to  the  parts  of  the  lands  mentioned  in  the  second 
question,  such  prescription  could  not  be  sustained. 

The  Lord  Chief  Baron,  in  delivering  the  judgment  of  the  Court, 
said,  they  thought  it  perfectly  dear  that  a  claim  to  a  modusy  or 
exemption,  or  any  other  thing  could  not  be  ^  sustained,  and  be 
deemed  good  and  valid  in  law  and  indefeasible,"  by  evidence  of  any 
thing  less  than  that  which  showed  a  complete  title  to  the  thing 
.claimed ;  and,  therefore,  when  the  Act  said,  that  the  claim  should 
be  sustained  and  deemed  good  and  valid  in  law  and  indefeasible  by 
evidence  showing  the  non-payment  of  tithes  for  sixty  years,  it  fol- 
lowed that  the  legislature  intended  that  non-payment  for  that  period, 
without  more,  should  constitute  a  complete  titie.  With  respect  to 
the  argument  derived  from  the  preamble,  after  observing  that  the 
preamble  of  an  Act  might  be  used  to  explain  the  meaning  of  the 
makers  of  the  Act,  and  the  nodschief  it  was  intended  to  remedy,  but 
not  to  control  the  enacting  part,  they  said  they  could  not  agree  in 
the  view  taken  of  that  subject  by  the  Vice-Chancellor,  as  it  seemed 
to  them  that  a  very  reasonable  construction  could  be  put  upon  the 
preamble,  quite  in  harmony  with  their  construction  of  the  enacting 
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dauses.  The  preamble  recited  that  the  expense  and  inconyenience 
of  suits  for  the  recovery  of  tithes  ought  to  be  prevented  ;  by  which 
they  understood  not  that  the  expense  of  suits  (the  number  of  them 
being  supposed  to  remain  as  before),  and  the  inconvenience  of  con- 
ducting them,  might  and  ought  to  be  prevented,  but  that  expensive 
and  inconvenient  suits  might  and  ought  to  be  prevented ;  and  that, 
by  enacting  a  more  easy  method  of  establishing  both  moduses 
and  exemptions,  *  by  shortening  the  time  required  for  the  *  258 
proof  of  both,  —  which,  by  the  old  law,  must  have  extended 
to  the  time  of  Richard  I.,  and  in  that  of  exemption  in  respect  of 
Abbey  lands,  in  most  instances,  to  the  time  of  legal  memory,  and 
in  none  to  less  than  the  31  Hen.  8,  and  in  the  case  of  compositions 
real,  at  least  to  the  13  Eliz.,  —  an  easier  mode  of  proving  a  title  to 
exemption  by  limiting  the  inquiry  to  the  period  of  thirty  years  or 
sixty,  as  the  case  might  require,  would  prevent  many  of  those  nice 
questions,  and  much  of  that  expensive  litigation  which  prevailed 
before,  to  the  detriment  of  both  the  parties  concerned.  In  this 
manner  they  thought  the  preamble  might  be  well  reconciled  with 
the  enacting  part,  but  that  if  it  were  less  reconcilable,  the  enacting 
part  was  so  clear  and  distinct,  that  it  ought  not  to  be  controlled  by 
it.  At  the  same  time  they  observed,  that  in  this,  as  in  other  Prescrip- 
tion Acts,  (a)  it  was  acquiescence  in  the  adverse  enjoyment  of  the 
exemption  that  was  intended  to  make  it  valid  and  indefeasible ;  and 
therefore,  that  Where  the  circumstances  under  which  the  lands  had 
been  enjoyed  without  payment  of  tithes,  had  been  such  as  to  exclude 
the  idea  of  such  acquiescence  on  the  part  of  the  tithe-owner,  —  as, 
for  instance,  where  the  lands  had  been  waste,  or  had  for  any  other 
reason,  produced  no  tithable  matter  of  any  sort  during  the  whole 
of  the  statutory  period,  but  had  by  a  subsequent  alteration  become 
productive;  or  where,  having  belonged  to  one  of  the  privileged 
orders,  they  had  during  the  whole  of  that  period  been  in  the  hands 
of  a  tenant  of  the  Crown,  or  in  the  hands  of  a  private  owner,  — 
the  mere  fact  of  non-payment  of  tithe,  under  such  circumstances, 
would  not  sustain  a  claim  of  absolute  exemption,  such  cases  not 
being  within  the  principle  of  the  enacting  clause,  although 
included  within  its  *  terms,  according  to  their  literal  con-  *  254 
struction.  Even  with  this  qualification,  they  admitted  that 
the  enacting  clause,  as  they  construed  it,  gave  validity  to  claims 

(a)  See  Bright  v.  Walker,  1  Cr.,  M.  &  Bob.  219. 

[208] 


*  254  CASES  IN  CHANCEBT. 

which  could  not  otherwise  have  heen  maintained,  and  was  an 
injury,  therefore  to  the  rights,  and  a  diminution  of  the  property  of 
the  Church.  But  they  observed  that,  on  the  other  hand,  there  was 
a  great  public  benefit  in  giving  security  to  long  possession,  which 
was  the  principle  on  which  all  statutes  of  limitations  proceeded, 
though,  doubtless,  at  the  expense  of  some  individual  mischief  and 
loss ;  and,  on  the  whole,  it  was  most  for  the  interests  of  society  that 
possession  and  enjoyment  for  a  length  of  time  should  be  looked  to 
as  the  safest  evidence  of  men's  rights.  They  then  passed  to  the 
second  question,  on  which  they  expressed  themselves  as  follows :  — 
"  The  second  question  is  a  very  different  one.  It  is,  whether  the 
enjoyment  of  the  land  without  payment  of  tithe  of  a  particular 
tithable  matter  for  the  prescribed  period  (all  other  tithe  having 
been  paid  during  that  time),  gives  a  valid  and  indefeasible  right  of 
exemption  from  the  payment  of  that  species  of  tithe.  Now  this 
case  is  clearly  not  within  the  words  of  the  Act.  If  a  modus  is  paid 
for  that  period  for  that  particular  tithe,  it  is  no  doubt  rendered  a 
valid  modus  by  the  operation  of  the  statute ;  but  if  no  modus  has 
been  paid,  the  case  is  not  provided  for.  It  is  only  where  land  has 
been  enjoyed  without  payment  of  any  tithes  or  of  money  or  other 
matter  in  .lieu  thereof  that  the  statute  applies,  and  there  appears  to 
us  to  be  no  reason  why  we  should  alter  the  language  of  the  statute 
in  order  to  include  such  a  case.  How  often  during  the  sixty  years, 
or  other  prescribed  period,  must  the  particular  Article  have  been 

grown,  in  order  that  the  non-payment  of  the  tithe  of  it  may 
*  255    create  an  exemption  ?    If,  during  tlmt  period,  a  *  new 

vegetable  has  (occasionally,  but  rarely)  been  grown,  and 
the  tithe-owner  has  omitted  to  require  the  tithe  of  it,  is  the  vegetar 
ble  hereafter  to  be  cultivated  to  an  unlimited  extent,  and  no  tithe 
to  be  paid  ?  This  would  be  obviously  unjust ;  and  therefoite,  we 
hold  that  the  statute  applies  only  to  cases  within  the  express  words 
of  it.  Though  there  is  great  reason  for  providing  that  where  a 
particular  estate  must,  in  the  ordinary  course,  have  produced  every 
year  some  tithable  matters,  and  the  tithe-owner  has  never  claimed 
them,  the  estate  should  be  exempted,  there  is  by  no  means  the 
same  reason  for  holding  that  where  it  has  sometimes  produced  a 
particular  species  of  tithable  matter,  and  tithe  of  it  has  not  been 
paid,  the  land  should  be  exempt  from  that  species  of  tithe.  We 
see  no  reason,  therefore,  for  departing  from  the  words  of  the  Act ; 
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and  we  answer  the  second  question,  as  already  intimated  in  the 
negative." 

1848.    November  18,  20. 

The  cause  now  came  on  for  further  directions  upon  that  certifi- 
cate. 

Sir  Francis  Simpkinson  and  Mr.  Fleming  appeared  for  the 
plaintiff. 

Mr.  Wood,  Mr.  Eagle,  and  Mr.  Malins,  for  the  defendants. 

Upon  the  matter  being  opened,  — 

• 
The  Lord  Chancellor  inquired  how  it  happened  that  on  this,  as 

well  as  on  the  last  occasion  the  cause  was  set  down  before  him,  and 
not  before  the  branch  of  the  Court  from  which  it  originally  came, 
in  conformity  with  the  rule  which  he  had  laid  down  in  Sowden  y. 
Marriott,  (a)  and  he  asked  to  see  the  order  made  by  Lord 
*  Lyndhurst ;  upon  reading  which  he  observed,  that  it  was  *  256 
in  an  irregular  form;  for  where  upon  an  appeal  from  a 
decree  or  order  of  an  inferior  branch  of  the  Court,  the  Lord  Chan- 
cellor was  of  opinion  that  it  could  not  be  properly  disposed  of  with- 
out sending  a  case  for  the  opinion  of  a  court  at  law,  the  regular 
course  was*,  first  to  reverse  the  decree  or  order  appealed  firom,  and 
then  direct  the  case :  the  effect  of  which  was,  to  remit  the  cause  in 
its  subsequent  stages  to  the  branch  of  the  Court  from  which  it 
came.^  But,  as  in  the  present  case  that  course  had  not  been  fol- 
lowed, the  cause  still  remained  in  the  appellate  branch  of  the  Court, 
and  was  proper  to  be  heard  there ;  but  his  Lordship  desired  that 
the  case  might  not  be  drawn  into  a  precedent. 

A  preliminary  discussion  then  arose  as  to  whether  the  case 
turned  upon  the  first  or  the  second  of  the  questions  on  which  the 
Court  of  Exchequer  had  certified  their  opinion ;  which  involved 
another  question  of,  whether  the  defence  given  by  the  statute  was 
complete  without  an  averment  that  no  tithes  whatever  had  been 
paid,  or  whether  the  fact  of  other  tithes  than  those  claimed  having 

(a)  2  Phlll.  623. 

^  See  Flight  v.  Marriott,  12  Jur.  487,  L.  C. ;  Malcolm  v.  Soott,  3  M'N.  & 
O.  29,  45. 
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been  paid  (sapposing  it  to  be  material*  at  all,  which  the  defendants' 
counsel  contended  it  was  not)  ought*  not  to  have  been  speciallj 
pleaded  by  the  plaintiff  by  way  of  exception  to  the  defence,  it  being 
admitted  that  the  bill  contained  no  such  allegation,  imless  it  were 
implied  in  the  statement  that  the  plaintiff,  as  vicar,  claimed  all  the 
tithes  of  the  parish  except  those  of  com  and  hay,  and  that  those 
were  claimed  by  the  rector,  It  was  contended,  however,  on  the 
part  of  the  plaintiff,  that  the  admission  in  the  answer  that  the  rec- 
tor was  entitled  to  the  great  tithes,  and  the  statement  that  tithe  of 
wool  had  been  actually  paid  to  the  plaintiff  during  the  period  for 

which  tithes  were  claimed  by  the  bill,  were  suflBcient,  with- 
*  257    out  any  corresponding  allegations  *  in  the  bill,  to  bring  the 

case  within  that  class  to  which  the  second,  question  referred, 
more  particularly  as  the  evidence  established  beyond  all  doubt  that 
other  tithes  had  been  paid  in  respect  of  the  defendant's  lands,  both 
to  the  rector  and  the  vicar,  from  time  inmiemorial. 

[The  Lord  Chancellor.  —  It  may  be  that  I  shall  find  that  the 
second  question  does  not  arise  upon  the  pleadings.  But  if  it  does, 
it  would  be  very  difficult  for  me  to  act  against  the  unanimous 
opinion  of  the  Court  of  Exchequer  without  putting  the  case  in 
some  further  course  of  investigation.  Upon  the  first  question,  the 
opinion  of  all  the  three  courts  of  law  has  been  taken,  for  the 
Judges  of  the  Court  of  Queen's  Bench  were  equally  divided  upon 
it  in  Fellowes  v.  Clay ;  (a)  but  the  second  question  has  as  yet 
been  submitted  to  the  Court  of  Exchequer  only.] 

The  argument  then  proceeded,  upon  both  questions. 
In  reference  to  the  second  question,  the  Archbishop  of  York  v. 
Duke  '  of  Newcastle  (6)    and  the  Bishop  of  Oxford  v.  Ayre  (c) 

(a)  4  Q.  B.  818.  This  case  arose  upon  an  issue  directed  under  the 
Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71|  whether  a  certain  district  within 
the  parish  of  Eggesford  was  exempt  from  payment  of  tithes  to  the  rector.  The 
land-owner  having  rested  his  case  at  the  trial  upon  evidence  of  non-payment  of 
any  tithe  for  the  prescribed  period,  without  giving  any  evidence  of  a  composition 
real  or  other  legal  origin  of  the  exemption,  the  jury  were  directed  by  Mr.  Baron 
Rolfe  to  find  a  verdict  for  the  rector  (the  defendant  in  the  issue) .  The  case 
came  before  the  Court  upon  a  motion  for  leave  to  enter  the  verdict  for  the  plain- 
tiff, or  for  a  new  trial :  and  the  Court  was  equally  divided  upon  the  question ; 
Patteson  and  Coleridge,  JJ.,  being  of  opinion  that  the  direction  was  right ;  Lord 
Denman,  C.  J.,  and  Williams  of  the  contrary  opinion. 

(6)  1  E.  &  Y.  661.  (c)  3  Wood,  861. 
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were  cited  on  the  part  of  the  defendants,  *  as^  showing  that  *  258 
an   exemption  from   particular  tithes  might  have   heen 
pleaded  before  the  statute,  as  well  as  an  exemption  from  tithes 
generally. 

[The  Lord  Ghancellob.  —  If  that  be  conceded,  it  will  be  for  Sir 
F.  Simpkinson,  in  his  reply,  to  show  me  how  there  can  be  any 
difference  in  the  application  of  the  Act  to  a  claim  of  ictaX  or  par- 
tial exemption]. 

With  respect  to  the  proviso  by  which  the  Court  of  Exchequer 
had  qualified  their  answer  to  the  first  question,  it  was  observed, 
on  the  part  of  the  defendants,  that  in  the  general  Prescription 
Act,  2  &  3  W.  4,  c.  71,  to  which  the  Barons  referred,  the  words 
were  expressly  ^^ enjoyment  as  of  right"  (sect.  5.),  Tickle  v. 
Brown ;  (a)  whereas  the  words  '*'  as  of  right "  were  not  to  be 
found  in  the  Tithe  Prescription  Act ;  but  that,  at  all  events,  any 
circumstances  tending  to  show  that  the  enjoyment  had  not  been 
as  of  right  were  matter  of  replication  under  the  7th  section.     . 

The  argument,  on  the  part  of  the  plaintiff,  in  support  of  the 
certificate  upon  the  second  question,  was  substantially  the  same 
as  that  reported  in  2  Exch.  256. 

The  Lord  Chancellor  having  been  for  some  time  prevented  from 
attending  Court  by  illness,  gave  out  the  following  judgment  in 
writing. 

1849.    AnguBt. 

The  Lord  Chancellor.  —  Vice  Chancellor  Wigrah  decreed  pay- 
ment of  certain  tithes  against  the  defendants  who  had 
pleaded  the  *  statute  2  &  3  W.  4,  c.  100,  and  proved  non-  *  259 
payment  of  the  particular  tithes  claimed  within  the  period 
required  by  the  Act,.holding  that  such  non-payment  was  no  pro- 
tection under  the  Act,  without  proof  of  the  legal  origin  of  the 
discharge. 

Lord  Ltndhubst,  upon  an  appeal  from  that  decree,  directed  a 
case  for  the  opinion  of  the  Judges  of  the  Common  Pleas.  They 
were  equally  divided:  Chief  Justice  Tindal  and  Mr.  Justice 
Orbbswell  agreeing  with  Yice-Chancellor  Wioram,  Justices  Eble 
and  Coltman  holding  that  the  defence  under  the  Act  was  com- 
plete.   Upon  this  certificate  the  case  came  before  me ;  and,  find- 

(a)  4  Ad.  &  £U.  869. 
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ing  the  Judges  of  the  Common  Plead  equally  divided,  and  that 
upon  the  same  question  coming  before  the  Queen's  Bench  in 
Fellowes  v.  Clay,  (a)  the  Judges  of  that  Court  were  also  equally 
divided,  Lord  Dbnman  and  Mr.  Justice  John  Wiluams  concurring 
with.  Justices  Erle  and  Coltman,  and  Justices  Patteson  and 
Coleridge  with  the  Chief  Justice  and  Mr.  Justice  Cresswell,  I 
directed  that  the  same  case  should  be  submitted  to  the  Court  of 
Exchequer ;  and  upon  this  point,  the  Chief  Baron  and  Barons 
Parke,  Alderson,  and  Platt  have  certified  their  concurrence  with 
the  opinion  of  Justices  Erle  and  Coltman.  The  result,  there- 
fore, is,  that  of  the  twelve  Judges  who  have  given  opinions  upon 
this  point,  eight  differ  from  that  of  Vice-Chancellor  Wigram,  and 
four  concur  with  him.  It  is  now  my  duty  to  come  to  the  best 
conclusion  I  can  upon  a  question  of  which  the  difficulty  is  best 
proved  by  the  diversity  of  opinion  amongst  the  Judges. 

The  question  must  depend  upon  the  construction  of  the  Act; 

but  it  is  not  only  a  legitimate,  but  a  proper  course,  first 
*  260  to  consider  the  position,  at  the  time  it  passed,  *  of  the 

subject-matter  upon  which  it  was  intended  to  operate. 
This  subject-matter  is  by  the  Act  described  to  be  **  Prescriptions 
and  claims  of  or  for  any  modus  decimandi,  or  of  or  for  any  exemp- 
tion from  or  discharge  of  tithes  by  composition  real  or  otherwise," 
treating  the  modus  and  the  discharge  as  one  and  the  same  for  the 
purposes  of  the  Act,  and  providing  the  same  remedy  for  each. 
This  I  think  an  important  consideration,  because  some  of  the 
learned  Judges  who  support  the  plaintiff's  right  to  the  tithes, 
found  their  arguments  very  much  upon  the  supposed  distinction 
betweei)  the  rules  of  law  as  applicable  to  moduses  and  discharges ; 
and  no  doubt  different  rules  have  been  applied  to  compositions 
real,  the  reason  for  which  is  not  very  apparent ;  but  the  founda- 
tion of  the  right  of  the  occupier  is  the  same  in  all.  As  in  former 
times  it  was  competent  for  the  parties  interested  to  agree  to  the 
payment  of  a  modus  in  lieu  of  tithes  in  kind,  proof  of  immemorial 
payment  of  such  modus  and  non-payment  of  tithes  in  kind  was  a 
sufiicient  defence  against  the  claim  for  tithes,  upon  the  ground  that 
prescription  is  held  to  be  proof  of  a  grant,  or  arrangement  about 
property,  which  the  parties  were  competent  to  enter  into ;  but  the 
immemorial  payment  was  only  evidence  of  the  agreement,  that 
being  the  foundation  of  the  right  claimed.     In  the  ordinary  case 

(a)  4  Q.  B.  813. 
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of  a  discharge  claiined  upon  the  ground  of  the  lands  having  be- 
longed to  one  of  the  great  monasteries  dissolved  by  Hen.  8,  the 
principle  will  be  found  to  be  the  same :  those  monasteries  were 
capable  of  holding  their  lands  discharged  from  tithes ;  they  were 
not  necessarily  so  discharged,  but  the  establishment  was  competent 
to  hold  them  discharged :  when,  therefore,  it  appeared  that  no 
tithes  had  ever  been  paid  by  them,  a  discharge  was  presumed,  as 
it  might  have  had  a  legal  foundation.  Here,  again,  the  non-render 
of  tithes  was  only  available  as  evidence  of  the  supposed 
arrangement  of  religious  houses^  upon  which  the  *  dis-  *  261 
charge  at  the  present  time  rested.  I  am  considering  the 
case  as  if  the  religious  houses  had  continued  to  this  time,  and  were 
in  possession  of  the  land:  the  statute  of  Hen.  8  having  only 
given  to  the  lay  proprietors  the  same  right  which  the  religious 
houses  had  before  enjoyed. 

In  both  these  cases,  immemorial  usage  was  necessary  to  estab- 
lish the  right  claimed,  the  foundation  of  which  could  not  be 
proved,  though,  in  fact,  such  usage  was  in  ordinary  cases  assumed, 
upon  proof  of  comparatively  modem  practice.  But  in  both  it  was 
competent  for  the  party  claiming  the  tithe  to  meet  such  presump- 
tive proof  for  the  purpose  of  showing  that  the  conclusions  to  which 
it  tended  could  not  be  founded,  and  that,  in  fact,  there  was  not  a 
legal  foundation  for  the  discharge  claimed. 

In  the  case  of  a  discharge  by  composition  real,  these  principles 
were  not  strictly  followed,  nor,  indeed,  the  rules  which  regulate  all 
other  cases  of  prescription.  Up  to  the  disabling  statutes  in  the 
reign  of  Elizabeth,  it  was  competent  for  the  tithe-owner  and  the 
land-owner  to  enter  into  a  composition  real,  with  the  concurrence 
of  other  requisite  parties :  it  might,  therefore,  have  been  expected 
that  the  enjoyment  of  the  land  without  any  render  of  tithes  from 
time  immemorial  would  have  been  received  as  evidence  of  an  ai^ 
rangement  between  parties  who  were  at  the  time  competent  to 
enter  into  it :  such  however  was  not  the  course  adopted  ;  but  the 
party  setting  up  the  composition  real  was  required  to  produce  the 
deed  by  which  it  was  effected,  or  some  evidence  of  its  hav- 
ing been  executed.  This,  Mr.  Justice  Erle  (a)  properly  *  de-  *  262 

(a)  The  passage  of  Mr.  Justice  Erlb^s  judgment  here  referred  to  contains  so 
admirably  concise  and  luminous  a  statement  of  the  law  previous  to  the  statute, 
that  it  maj  be  useful  to  extract  it  at  length.    "  Upon  a  claim  of  modus,  the 
time  of  the  enjoyment  was  the  title,  and  proof  thereof  was  indispensable. 
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scribes  as  an  anomaly;  and  it  was  so  manifestly  unjust,  that 
the  Courts  at  last  only  required  slight  evidence  of  its  having 
existed.  In  this  case,  the  difficulty  was,  therefore,  greater  than  in 
the  former,  for  not  only  had  the  occupier  to  prove  the  immemorial 
non-render  of  the  tithes,  but  also  to  give  some  evidence  of  the 
legal  origin  of  his  cltfim  of  discharge,  and,  as  in  the  other  cases,  to 
meet  any  evidence  his  adversary  might  produce  tending  to  nega- 
tive the  foundation  of  his  title. 

Such  was  the  state  of  the  law,  and  such  the  difficulties  which 
persons  holding  land  legally  discharged  from  the  payment  of  tithe 

in  kind  had  to  contend  with  when  compelled  to  defend  such 
*  268  legal  right,  at ,  the  time  *  Lord  Tenterden's  Act  passed ; 

by  the  first  section  of  which  it  is  enacted,  that  all  prescrip- 
tions and  claims  of  or  for  any  modus  decimandiy  or  of  or  to  any 
exemption  from  or  discharge  of  tithes  by  composition  real  or  other- 
wise, in  cases  of  claims  by  laymen,  other  than  corporations  sole, 
shall  be  sustained  and  be  deemed  good  and  valid  in  law  upon 
evidence  showing,  in  cases  of  claims  of  a  modus  decimandi^  the 
payment  or  render  of  such  modus ;  and,  in  cases  of  claims  to  ex- 
emption or  discharge,  showing  the  enjoyment  of  the  lands,  without 
payment  or  render  of  tithes,  money,  or  other  matter  in  lieu  thereof 
for  the  Ml  period  of  thirty  years,  next  before  the  time  of  such 

*'  Upon  the  clainl  of  exemption  under  the  SI  Hen.  3,  c.  8,  the  fact,  of  the  lands 
being  held  exempt  by  the  Abbey  at  its  dissolution  was  the  title.  If  that  fact  was 
proved,  all  reference  to  time  of  enjoyment  was  superfluous.  An  exemption 
derived  from  the  statute  would  not  have  been  destroyed  by  any  subsequent 
render  of  tithes  in  kind.  Clanrickard  v,  Denton,  1  Gwill.  363.  Upon  a  claim 
of  discharge  by  composition  real,  the  deed  of  composition  was  the  title.  If  that 
was  proved  to  have  been  executed  by  all  the  parties  interested,  and  to  be  in 
force,  all  reference  to  time  of  enjoyment  was  again  superfluous.  But  though 
time  formed  no  part  of  the  indispensable  proof  upon  either  of  the  latter  dairns, 
and  was  not  in  that  sense  required  for  their  establishment,  still,  in  practice,  evi- 
dence of  enjoyment  for  a  long  time  was  constantly  adduced,  because  direct  proof 
of  the  composition  deed  or  of  the  holding  exempt  by  the  abbey  could  not  be 
given,  and  resort  was  had  to  presumptive  evidence,  and  among  presumptions,  to 
that  from  long  enjoyment.  It  was  not  alone  sufficient  in  support  of  either  of 
these  claims ;  and  a  rule  of  evidence,  apparently  anomalous,  required  some  pre- 
sumption specifically  referring  to  the  origin  of  the'  claim  to  be  also  shown ;  but 
when  this  rule  had  been  complied  with,  if  a  weak  presumption  specifically  appli- 
cable to  the  origin  had  been  raised,  then  the  length  of  time  of  enjoyment  was 
allowed  to  strengthen  it,  and  so  to  establish  the  claim  of  an  exemption  or  di»> 
charge.** 
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demand,  unless  it  should  be  proved  that  such  render  or  payment 
had  been  made  prior  to  such  thirty  years ;  and  if  such  proof  in 
support  of  the  claim  should  be  extended  to  the  AiU  period  of  sixty 
years  next  before  the  time  of  such  demand,  in  such  cases  the 
claim  was  to  be  deemed  absolute  and  indefeasible,  unless  in  either 
case  such  non-render  and  non-payment  should  have  been  under  a 
consent  or  agreement  in  writing;  and,  when  the  demand  was 
made  by  any  corporation  sole,  every  such  prescription  or  claim  was 
to  be  valid  and  indefeasible,  upon  evidence  showing  the  payment 
of  the  modus  or  the  eiyoyment  of  the  discharge  for  the  periods 
therein  specified. 

Such  being  the  enactment,  the  defendant  has  set  up  a  prescrip- 
tion and  claim  to  an  exemption  from  and  discharge  of  tithes  of 
certain  matters  and  things ;  and  he  has  proved  the  enjoyment  of 
his  land  without  paymenfo;  render  of  such  tithes  or  of  ^ney  or 
other  matter  in  lieu  thereof  for  the  full  period  required  by  the  Act, 
npon  which  proof  the  Act  declares  that  such  prescription  and  claim 
shall  be  sustained  and  held  good  and  valid  in  law,  and  shall  be 
absolute  and  indefeasible.  But  the  decree  of  the  Vice- 
Chancellor  has  held  such  proof  *to  be  of  no  value  or  *264 
validity,  and  has  decreed  the  payment  of  tithes  notwith- 
standing such  proof.  I  cannot  find  any  ambiguity  in  this  enact- 
ment, or  any  flexible  expression  capable  of  different  meanings. 
If,  therefore,  other  parts  of  the  Act  led  to  the  belief  that  such  was 
not  the  real  intention  of  the  Act,  I  do  not  see  how  it  would  be  pos- 
sible to  control  so  positive  an  enactment ;  but  I  am  of  opinion  that 
all  the  other  parts  of  the  Act  confirm  the  natural  meaning  of  the 
words,  and  that  the  construction  put  upon  it  by  the  decree  would 
deprive  it  of  nearly  all  its  value,  and  render  it  all  but  inoperative. 
The  7th  section  enacts,  that  in  all  suits  and  actions,  it  shall  be 
sufficient  to  allege  that  the  modus  or  exemption  or  discharge 
claimed  was  actually  exercised  and  enjoyed  for  the  period  men- 
tioned, and  if  the  other  party  shall  intend  to  rely  upon  any  matter 
of  fact  or  law,  not  inconsistent  with  the  simple  fact  of  the  exercise 
and  enjoyment  of  the  matter  claimed,  the  same  shall  be  specially 
alleged.  The  Act  says  that  the  allegation  of  enjoyment  of  the 
right  claimed  during  the  period  prescribed  shall  be  sufficient 
answer  to  the  action  or  suit.  Can  it,  then,  be  contended  that  such 
allegation  affords  no  defence,  but  that,  in  order  to  meet  the  de- 
mand, much  more  must  be  alleged  and  proved ;  namely,  the  facts 
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necessary  before  the  Act  to  show  the  legal  origin  of  the  exemp- 
tion ?  That  nothing  more  need  be  alleged  than  the  simple  fact  of 
the  exercise  and  enjoyment  of  the  discharge  claimed  is  positively 
enacted  by  this  7th  section.  Was  it,  then,  intended  that  the 
defendant  should  go  into  eyidence,  and  prove  what  he  was  not 
required  to  plead  or  to  put  in  issue  ?  If  the  plaintiff  had  any 
thing  to  allege  why  the  defence  should  not  prevail,  he  was  required 
to  allege  it  specially ;  which  shows  that  in  the  absence  of  any  such 
special  allegation  the  whole*  contest  between  the  parties  was  to  be 
confined  to  the  simple  fact  of  the  exercise  and  enjoyment  of  the 

exemption  claimed. 
*  266       *  If,  then,  nothing  need  be  pleaded  but  the  exercise  and 

enjoyment  of  the  discharge  claimed  for  the  stipulated 
period,  and  such  exercise  and  enjoyment  is  by  the  Act  declared 
to  make  the  prescription  and  claim  valid,  absolute,  and  inde- 
feasible, it  is  not  easy  to  conceive  any  reason  why  the  defendants, 
having  so  pleaded  and  proved  all  that  the  Act  requires,  nothing 
being  alleged  to  tiie  contrary  by  the  plaintiff,  are  not  to  have  the 
protection  of  the  Act :  but  so  some  of  the  most  able  of  the  Judges 
at  law  and  in  equity  have  thought;  and,  their  opinions  being 
entitled  to  the  greatest  respect,  the  grounds  upon  which  tfaey  are 
founded  must  be  carefully  examined. 

Vioe-Ohancellor  Wigbam  rests  his  opinion  principally  upon  the 
preamble  of  the  Acts,  which  recites  that  the  object  was  to  shorten 
the  time  required  for  the  valid  establishment  of  claims  of  modus 
or  exemption ;  and,  considering  that  before  the  Act  several  things 
were  required  besides  length  of  time,  —  such  as  possession  by  one 
of  the  greater  monasteries,  or,  in  the  case  of  a  composition  real, 
the  fact  of  a  deed  for  that  purpose  having  been  executed,  —  holds 
that  these  matters  must  still  be  proved ;  but,  being  proved,  the 
time  required  by  the  Act  shall  be  sufficient.  The  first  answer  to 
this  argument  is,  that  time,  as  such,  never  was  requisite  for  these 
grounds  of  discharge ;  it  was  only  available  as  a  means  of  proving 
ctuch  things  as  were  requisite ;  as,  in  the  case  of  Abbey  lands,  that 
Hbe  lands  in  question  had  belonged  to  one  of  the  greater  monas- 
teries, and  that  such  monastery  held  them  discharged  of  tithes ;  in 
which  case  the  Act  of  Hen.  8  gave  to  the  lay  proprietor  a  right  to 
the  same  defence ;  but  for  this  purpose  it  was  necessary  to  show 
tiie  history  of  the  property  three  hundred  years  ago ;  not  only  as 
to  the  possession  by  the  Abbey,  but  that  the  lands  were  held 
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by  it  discharged  *  from  tithes.  If  all  this  were  capable  of  *  266 
direct  proof,  no  question  would  arise  upon  the  lapse  of  time. 
So,  in  the  case  of  a  discharge  by  composition  real,  if  the  deed  be 
produced  with  all  proper  parties,  time  would  be  immaterial ;  but, 
at  this  period,  such  direct  proof  cannot  in  ordinary  cases  be  pro- 
duced. Practically,  therefore,  the  cases  are  found  to  depend  upon 
the  inference  arising  from  length  of  time.  The  fact  of  non-pay- 
ment within  even  modern  times  was  considered  sufficient  proof  of 
a  title  to  a  discharge  in  the  hands  of  the  Abbey ;  and  non-payment, 
coupled  with  slight  evidence  of  a  deed  having  existed,  was  suffi- 
cient to  establish  a  composition  real ;  and,  in  cases  of  modus,  the 
non-payment  of  tithes  and  the  payment  of  the  substituted  duty  was 
sufficient  to  establish  the  fact  of  an  agreement,  at  the  time  at  which 
it  could  have  been  legally  entered  into ;  but  in  all  these  cases  time 
was  only  the  medium  of  proof,  and  was  liable  to  be  repelled,  and 
the  inferences  from  it  were  liable  to  be  rebutted,  by  any  positive 
evidence  inconsistent  with  such  inferences.  When  such  attempts 
were  made  it  became  necessary  to.  enter  into  an  investigation  of 
proofs  of  a  date  so  remote  as  to  preclude  the  hope  in  many  cases 
of  coming  to  any  certain  or  satisfactory  conclusion,  and  in  all 
cases  leading  to  great  expense.  The  preamble  is,  therefore,  obvi- 
ously inaccurate  in  speaking  of  shortening  the  time  required  for 
the  valid  establishment  of  claims  of  modus  and  discharge,  none 
being  required;  but  it  appears  to  me  to  mean  that  the  expense 
and  inconvenience  of  suits  for  tithes  ought  to  be  prevented  by 
establishing  ce^in  limitations  of  time  for  those  purposes,  after 
which  claims  of  moduses  and  discharges  should  not  be  questioned. 
It  was  also  said  that  the  Act  uses  the  technical  terms  modus 
and  discharge,  and  that  as  the  law  knows  no  modus  or  dis- 
charge, except  connected  with  circumstances  *  necessary  to  *  267 
give  them  legal  validity,  the  Act  can  only  be  held  as  refer- 
ring to  such  moduses  and  discharges  as  would  have  been  valid 
before  the  Act.  It  would  perhaps  be  a  sufficient  answer  to  this 
argument,  that  the  Act  does  not  profess  to  deal  with  moduses  and 
discharges,  but  with  claims  to  moduses  .and  discharges ;  and  it  is 
evident  that  if  this  construction  should  prevail,  the  Act,  instead  of 
being  a  protection  to  the  occupier,  would  in  many  cases  be  preju- 
dicial to  him.  Under  the  law  as  it  was  applied  in  practice  before 
the  Act,  a  comparatively  short  modem  usage  of  non-payment  not 
met  by  any  contrary  evidence  was  sufficient  proof  of  immemorial 
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non-payment,  and  of  all  the  inferences  arising  from  it ;  whereas 
under  this  construction  of  the  Act  it  might  be  necessary  to  extend 
such  proof  to  sixty  years  or  to  two  incumbencies  and  three  years 
of  a  third,  which  might  embrace  an  entire  century.  The  Vice- 
Ghancellor  says,  that  the  Act  only  professes  to  aid  the  proof  of  a 
modus,  and  not  to  make  good  a  modus  which  before  the  Act  was 
invalid.  Suppose  a  payment  claimed  as  a  modus  proved  to  have 
been  paid  during  the  period  required  by  the  Act,  could  the  plaintiff 
be  permitted  to  show  that  such  payment  could  not  have  had  a  legal 
origin  by  reason  of  its  rankness  ?  If  such  proof  could  be  made, 
and  it  was  to  be  admitted,  the  whole  object  of  the  Act  as  to 
moduses  would  be  defeated ;  and  if  it  could  not  be  admitted,  then 
the  Act  has  made  a  modus  good,  which  before  the  Act  was  invalid. 
The  opinion  of  Lord  Chief  Justice  Tindal  and  Mr.  Justice  Cress- 
well  are  founded  upon  the  same  grounds,  assuming  that  before 
the  Act  time  constituted  the  essence  of  a  valid  modus,  and  was 
one  only  of  the  essential  grounds  of  a  discharge ;  and  that  the  Act 
intended  to  deal  with  one  essential  only,  namely,  time,  and  to  leave 
the  other  untouched,  a  supposition  contrary  to  the  expressed 
*  268  terms  of  the  Act,  and  inconsistent  with  the  *  legal  state  of 
the  interests  upon  which  it  was  to  operate.  It  seems  indeed 
to  be  admitted,  that  in  cases  of  modus  enjoyment  for  the  time  pre- 
scribed supersedes  the  necessity  of  any  other  proof;  and  why  not 
as  to  claims  to  discharges  ?  One  sentence  embraces  both.  Sup- 
pose the  words  "  by  composition  real  or  otherwise "  had  been 
omitted,  and  the  enactment  had  been  that  all  clainas  to  discharges 
of  tithes  should  be  deemed  good  and  valid  in  law  and  absolute  and 
indefeasible  upon  proof  of  enjoyment  for  the  prescribed  time,  and 
that  nothing  but  such  enjoyment  need  be  pleaded,  could  it  be  con- 
tended that  the  particular  ground  of  discharge  must  be  pleaded 
and  proved,  and  its  legal  validity  established  ?  If  so,  how  much 
of  what  constitutes  such  legal  validity  need  be  proved  ?  Certainly 
not  what  was  before  necessary,  because  the  dischai^ge  from  tithes 
in  the  hands  of  the  Abbey  at  the  time  of  the  dissolution  —  an 
essential  part  of  the  title  to  the  claim,  before  proved  by  immemo- 
rial non-payment — need  no  longer  be  so  proved.  The  words  "  by 
composition  real "  are  introduced  by  way  of  example  only,  and 
the  subsequent  words  "or  otherwise"  render  them  useless;  the 
whole  being  tantamount  to  an  enumeration  of  every  possible 
ground  of  discharge,  which  would  be  equivalent  to  the  simple 
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wordSy  "  all  claims  to  discharge  from  tithes/'  Upon  this  principal 
point,  with  all  respect  and  deference  to  the  opinions  of  the  very 
eminent  Judges  who  have  thought  otherwise,  I  do  not  hesitate  to 
concur  with  the  great  majority,  who  think  that  under  the  Act  the 
simple  fact  of  enjoyment  of  the  discharge  claimed  for  the  pre- 
scribed time  is  all  that  need  be  pleaded  and  proved  as  an  answer 
to  a  demand,  for  tithes. 

Another  point  has  been  raised  by  Yice-Chancellor  Wigram,  and 
glanced  at  by  Chief  Justice  Tindal  and  Mr.  Justice  Cress- 
well,  and  adopted  by  the  Chief  and  *  other  Barons,  and  *  269 
for  which,  therefore,  there  is  a  much  greater  weight  of  au- 
thority, than  upon  the  first  point,  in  support  of  the  decree,  although 
Chief  Justice  Tindal  and  Mr.  Justice  Cresswell  abstain  from 
giving  any  opinion  upon  it,  and  the  Chief  and  other  Barons  state 
it  to  be  a  question  of  gretft  difficulty,  (a)  The  question  is,  whether 
the  Act  applies  to  cases  in  which  the  claim  is  not  for  a  discharge 
firom  all  tithes  of  the  lands  in  question,  but  from  some  of  such 
tithes  only.  The  fact  that  tithes  had  been,  paid  for  other  matters 
produced  upon  the  lands  in  question  is  not  alleged  or  put  in  issue 
in  the  pleadings ;  but,  the  bill  claiming  tithes  only  of  certain  titha- 
ble  matters  and  things,  the  answer,  meeting  the  claim  made, 
says,  that  no  tithes,  &c.,  have  been  paid  for  the  said  tithable  mat- 
ters and  things  during  the  period  specified  in  the  Act.  The  case 
sent  for  the  opinion  of  the  Judges  of  the  Common  Pleas,  notwith- 
standing the  suggestion  of  Yice-Chancellor  Wigram,  was  in  con- 
formity with  this  state  of  the  case  upon  tlie  pleadings ;  (A)  and  the 
question  put  was,  whether,  under  the  Act,  the  discharge  claimed 
could  be  maintained  under  the  circumstances  before  mentioned. 
That  the  claim  was  for  A  discharge  of  the  tithes  of  certain  specified 
matters,  and  not  for  all  tithes  produced  upon  the  lands  in  question, 
was  open  for  consideration  under  this  case ;  but  not  the  fact  that 
tithes  had  been   paid  for  other  matters.     But  the  opinions  of 

(a)  In  the  printed  report  of  their  judgment,  the  words  are,  "the  second 
question  is  a  very  different — not  difficult  —  one.'* 

(b)  It  appears  from  the  brief  copy  of  the  case  with  which  .the  Reporter  has 
been  furnished,  and  also  from  the  printed  report  (2  C.  B.  752),  that  the 
&ct  of  some  other  tithes  haying  been  paid  to  the  plaintiff  wcut  stated  in  it,  though 
not  as  a  fact  put  in  issue  .by  the  pleadings  in  the  cause.  And  it  may  therefore, 
perhaps^  be  inferred  from  the  silence  of  the  two  Judges  who  did  not  notice  this 
point,  that  they  were  of  opinion  that  it  made  no  difference. 
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*  270    the  Judges  did  not  *  turn  upon  that  point,  Chief  Justice 

TiNDAL  and  Mr.  Justice  Gbesswell  aUuding  to  it,  but  not 
giving  any  opinion  upon  the  question,  and  Justice  Coltman  and 
Eble  abstaining  from  any  observations  upon  it.  When  the  same 
case  was  argued  before  the  Barons  of  the  Exchequer  they  must 
have  been  of  opinion  that  upon  the  case  so  stated  the  question  did 
not  arise,  for  they  suggested  that  the  case  should  be  altered  in  or- 
der to  raise  it ;  and  accordingly  the  defendant,  I  presume,  con- 
sented to  an  insertion  in  the  case  of  a  statement  that  the  tithes  of 
other  matters  produced  upon  the  same  land  had  been  paid.  This 
was,  perhaps,  an  improvident  consent  on  the  part  of  the  defend- 
ants, because,  if  the  answer  properly  pleaded  the  defence  under 
the  Act,  and  the  plaintiff  intended  to  rely  upon  the  fact  of  other 
matters  from  the  same  land  having  paid  tithes,  he  ought,  it  would 
seem,  under  the  seventh  section  to  have  fileged  such  matters  spe- 
cially, which  he  did  not  do.  This  will  not  however  affect  my  judg- 
ment upon  the  appeal,  because  I  must  dispose  of  the  case  as  it 
appears  upon  the  pleadings.  In  one  respect,  indeed,  the  defendant 
has  an  advantage  from  the  alteration  made  in  the  case,  as  it 
may  be  assumed,  that,  in  the  opinion  of  the  learned  Barons,  the 
point  was  not  open  to  the  plaintiff.  I  cannot  consider  it  as  a  fact, 
that  tithes  were  paid  for  other  matters  from  the, same  lands  ;  but 
the  point  suggested  by  the  Vice-chancellor  Wioram,  that  the  dis- 
charge is  claimed  in  respect  of  certain  matters  only,  and  those,  in 
fact,  of  modem  introduction,  is  clearly  open  to  the  plaintiff,  and 
calls  for  my  decision.     Upon  this  two  questions  arise,  — 

1st.  Does  the  Act  apply  to  claims  of  discharge  of  some  only  of 
the  tithable  matters  ? 

2dly.  If  it  does  not,  can  the  plaintiff  upon  these  pleadings  avail 
himself  of  that  point  ? 

*  271        *  Vice-Chancellor  Wigram  in  discussing  this  part  of  the 

case  relies  much  upon  the  fact,  that  some  of  the  matters 
for  the  tithes  of  which  the  discharge  is  claimed  were  not  known 
until  after  the  time  of  legal  memory  ;  and  after  adverting  to  the 
law,  that  a  modus  for  such  matters  might  nevertheless  be  good, 
says  that  a  contract  before  the  time  of  legal  memory  not  to  pay 
tithes  of  tithable  matters  then  unknown  and  thereafter  to  be  in- 
troduced, would  be  merely  void  for  want  of  consideration.  If  this 
be  so,  would  it  not  follow  that  there  could  not  be  any  discharge  for 

tithes  of  matters  not  known  before  the  time  of  legal  memory,  that 
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is,  no  general  discharge  for  all  tiihable  matters  ?  All  such  duh 
charges  are  founded  upon  contracts,  though  not  now  capable  of 
proof.  The  consideration  for  a  modus  differs  only  from  the*  con- 
sideration for  a  discharge,  because  it  is  a  remaining  and  continu- 
ing consideration ;  and  if  it  may  be  good  for  articles  recently 
introduced,  so  may  the  discharge.  The  one  case  assumes  a  con- 
tract that  the  land  shall  be  free  from  all  tithes  in  consideration  of 
the  modus,  and  the  other  that  it  shall  be  free  from  all  tithes  under 
the  arrangement  made  or  by  virtue  of  some  specific  exemption. 
The  principle  of  the  rule  as  to  products  subsequently  introduced 
is  equally  applicable  to  both,  (a) 

*  Then  the  words  of  the  Act,  coupling  moduses  and  dis-  *  272 
charges  in  the  same  sentence,  enact  that  every  claim  of 
modus  or  discharge  shall  be  held  to  be  valid,  absolute,  and  indefea- 
sible after  the  enjoyment  specified.  I  think,  therefore,  that  there 
is  no  foundation  for  the  observation  made  as  to  some  of  the  mat- 
ters being  of  modern  introduction.  Some  of  them,  indeed,  are  as 
old  as  the  land  itself,  such  as  grass  not  made  into  hay. 

But  still  the  defence  applies  only  to  certain  matters ;  so  that  if 
the  Act  applies  only  to  lands  for  which  no  tithes  whatever  have 
been  paid,  the  defence  may  not  be  supported  by  the  Act.    Upon 

(a)  The  Vice-chancellor  in  his  observations  upon  this  point  seems  to  rc^er 
only  to  the  difficnlty  of  applying  the  form  of  plea  pointed  out  by  the  Act  to  a 
claim  of  exemption  from  particular  tithes,  where  the  tithable  matters  were  of 
modem  introduction,  and  probably  did  hot  mean  to  say,  that  no  partial  exemp- 
tion could  have  been  pleaded  before  the  statute  in  such  a  manner  as  to  cover  the 
tithes  of  such  matters.  The  two  things,  at  least,  seem  perfectly  distinct.  For, 
though  an  exemption  might  undoubtedly  have  been  pleaded  before  the  statute, 
as  for  all  tithed  with  certain  individual  exceptions,  or  as  for  all  tithes  of  a  par- 
ticular class  —  cg.f  all  predial  tithes — with  or  without  certain  individual  excep- 
tions ;  and  though  there  seems  no  reason  to  doubt  that  such  a  plea  would  cover 
any  tithable  article  of  modem  introduction  which  fell  within  the  general  descrip* 
tion  of  the  class  for  which  the  exemption  was  claimed,  it  may  well  be  doubted, 
whether  a  claim  of  exemption  pleaded  as  for  particular  tithes,  nominatim,  could 
have  been  sustained  under  the  old  law,  where  the  tithable  articles  were  clearly 
of  modem  introduction.  And  yet  such  a  form  of  pleading  the  exemption  would 
now  be  good  under  the  Act,  if,  as  the  Lord  Chancellor  seems  to  have  thought,  it 
be  sufficient,  according  to  the  7th  section,  for  the  defendant  to  allege  that  bis 
lands  have  been  enjoyed  for  the  prescribed  period  without  payment  of  the  tithes 
demanded,  or  other  matter  in  lieu  thereof.  Any  question,  however,  upon  this 
point  might,  it  would  seem,  be  avoided  by  pleading  the  exercise  of  the  exemption 
in  the  same  manner,  in  this  respect,  as  would  have  been  required  before  the 
statute. 
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this  point  the  Barons  of  the  Exchequer  and  the  Chief  Justice 
TiNDAL  and  Mr.  Justice  Cresswell  rely  upon  the  words  of  the 
Act,*  which  require  the  occupiers  to  show  the  enjoyment  of  the 
land  without  payment  or  render  "  of  tithes,  money,  or  other  mat- 
ters in  lieu  thereof  "  for  the  period  specified ;  which  they  conceive 
means  without  payment  or  render  of  any  tithes,  as  well  of  matters 
as  to  which  no  discharge  is  claimed  as  of  the  matters  in  respect 
of  which  the  discharge  is  claimed.  I  cannot  think  this  the 
*  273  proper  *  construction  of  the  terms  used,  or  the  true  mean- 
ing of  the  word  ^^  tithes  "  as  used  in  this  Act.  It  is  not 
disputed  that  there  may  be  a  valid  discharge,  as  well  as  a  valid 
modus,  for  any  particular  description  of  tithable  matter  as  well 
as  for  all  the  tithes  of  the  land.  When,  therefore,  tlie  Act 
speaks  of  '^  all  claims  of  or  to  any  exemption  from  or  discharge 
of  tithes,"  it  must  apply  to  and  include  all  partial  and  particular 
as  well  as  general  discharges ;  but  if,  in  the  same  clause,  the 
same  word  is  several  times  used,  the  fair  and  true  construction  is 
to  attach  to  it  the  same  meaning  wherever  it  occurs.  The  Act, 
then,  dealing  with  partial  and  particular,  as  well  as  general,  dis- 
charges, provides  that  in  cases  in  which  render  of  tithes  in  kind 
shall  be  hereafter  demanded  —  meaning  a  demand  of  tithes  of  par- 
ticular matters  as  well  as  of  all  matters  —  the  claim  of  discharge 
shall  be  held  to  be  good  and  valid  in  law,  apd  absolute  and  indefea- 
sible, upon  evidence  showing  the  eiyoyment  of  the  land  without 
payment  or  render  of  tithes,  money,  or  other  matter  in  lieu  there- 
of for  the  prescribed  periods.  This  payment  or  render  of  tithes  is 
obviously  the  same  as  that  before  spoken  of ;  namely,  the  tithes  de- 
manded, just  as  much  as  if  the  word  '^  such "  had  preceded  the 
word  "  tithes."  If  payment  or  render  of  any  tithes  was  to  nega- 
tive the  discharge  as  to  all  others,  the  woVd  "  any  "  would  be  nec- 
essary to  precede  the  word  '^tithes;"  but  the  word  cannot  be 
implied,  there  being  no  antecedent  to  support  it.  The  Act  makes 
the  defence  applicable  to  all  claims  for  discharge,  but  the  construc- 
tion would  confine  it  to  claims  for  total  discharge  of  all  tithes. 
The  seventh  section  provides  that  it  shall  be  sufficient  to  allege 
that  the  discharge  claimed  was  actually  exercised  and  enjoyed 
during  the  required  period.  In  the  case  supposed,  the  dis- 
charge claimed  was  for  the  tithe  of  particular  articles  only:  but 
by  the  construction  contended  for,  the  allegation  must  be  not 
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*  only  of  the  exercise  and  enjoyment  of  the  discharge    *  274 
claimed,  but  of  a  total  discharge. 

Taking,  therefore,  the  very  words  as  they  stand,  I  should  not 

hesitate  to  consider  the  tithes  not  rendered  or  paid  identical  with 

the  tithes  demanded ;  but  had  there  been  doubt  as  to  this  meaning 

of  the  words,  the  extraordinary  consequences  which  would  follow 

firom  the  construction  contended  'for^  would  justify  some  violence 

being  done  to  the  ordinary  meaning  to  avoid  them.     All  claims  to 

discharges  for  tithes  of  particular .  matters  would  be  taken  out  of 

the  operation  of  the  Act,  and  for  what  reason  ?    If  lands  might 

be  legally  discharged  from  the  tithes  of  particular  matters,  though 

liable  to  tithes  in  kind  for  others,  why  was  the  new  law  not  to  be 

applicable  to  such  cases  ?    Were  not  suits  in  such  cases  productive 

of  the  expense  and  inconvenience  which  the  Act  intended  to 

prevent  ?  and  if  within  the  mischief,  why  are  they  not  within  the 

remedy  ?    And  why,  when  the  Act  provides  a  defence  in  all  cases 

of  claims  of  or  to  any  exemption  from  or  discharge  of  tithes,  is  it 

to  be  held  that  no  such  defence  shall  be  available  except  in  cases 

in  which  the  discharge  claimed  is  for  the  tithes  of  all  matters  ? 

The  terms  used  in  the  Act,  and  the  provisions  it  contains,  and  its 

unquestionable  object,  appear  to  me  to  negative  the  construction 

contended  for.    Vice-Chancellor  Wigram  distinctly  raised  this 

point ;  but  in  the  case  sent  by  Lord  Ltndhubst  to  the  Common 

Pleas,  there  were  not  any  facts  stated  to  raise  it,  (a)  and  when 

the  case  came  before  me,  notwithstanding  the  observations  of 

Chief  Justice  TiNdal  and  Mr.  Justice  Cresswell  upon  this  point, 

the  counsel  were  contented  to  go  to'  the  Exchequer  upon 

the  same  case.    It  was  at  *  the  suggestion  of  the  Barons    *  275 

that  the  alteration  was  made.     Had  this  been  otherwise 

upon  the  construction  of  this  part  of  the  Act,  I  should  have  found 

great  difficulty  in  giving  to  the  plaintiff  in  this  cause  the  benefit 

of  the  construction  contended  for.     The  defendant  has  strictly 

followed  the  directions  of  the  7th  section  in  stating  his  grounds 

for  a  discharge  from  the  tithes  claimed.     If  the  plaintiff  meant  to 

rely  upon  any  matter  of  fact  or  law  in  answer  to  such  defence,  he 

ought  under  that  section  to  have  alleged  it  specially ;  but  the  fact 

of  payment  of  other  tithes  is  not  alleged  or  put  in  issue,  and  no 

evidence  is  to  be  received  of  it  if  not  so  specially  alleged. 

(a)  See  note  (a)  in  p.  247. 
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Having  given  to  this  case  the  most  careful  consideration  which 
its  importance  and  the  diversity  of  opinion  amongst  the  Judges 
called  for,  I  am  of  opinion  that  the  defendants  are,  under  the 
circumstances,  entitled  to  the  benefit  of  the  Act,  and  that  the 
plaintiff's  bill  ought  at  the  hearing  to  have  been  dismissed  with 
costs.  I  therefore  substitute  an  order  for  that  purpose  in  the 
place  of  the  decree  of  Vice-Chancellor  Wigbam. 


•276  ♦UNDERWOOD  V.  JEE.» 

SMITH  V.  JEE. 

1849.    November  2. 

A  bill  was  filed  by  a  specialty  creditor  for  the  administration  of  an  intestate^s 
estate,  praying  also  accounts  relative  to  the  carrying  on  of  the  intestate^s 
business  by  his  administratrix.  Soon  after,  a  purely  creditor's  suit  was  insti- 
tuted by  another  party  and  a  decree  obtained.  The  Court  refused  to  stay 
the  proceedings  in  the  first  suit,  holding  that  it  embraced  an  object  not  pro- 
▼ided  for  by  the  decree  in  the  second  suit. 

This  was  the  renewal  on  the  part  of  the  defendant,  of  a  motion 
which  had  been  refused  with  costs  by  the  Vice-Chancellor  of 
England,  on  the  27th  March,  1849,  to  stay  all  further  proceedings 
in  the  first  of  these  causes.  The  suit  of  Underwood  v.  Jee  was 
instituted  by  a  specialty  creditor,  for  the  administration  of  an 
intestate's  estate,  and  the  bill,  after  charging,  among  other  things, 
gross  mismanagement  and  an  unwarrantable  carrying  on  of  the 
intestate's  business,  prayed  for  the  consequential  accounts,  and 
for  an  injunction  and  receiver.  No  account  was  however  sought 
of  the  real  estate. 

The  suit  of  Smith  v.  Jee  was  simply  a  creditor's  suit,  and  in  it 
the  usual  creditor's  decree  had  been  taken.  Subsequently  to  this 
decree,  and  shortly  after  the  refusal  of  the  motion  by  the  Vice- 
Chancellor,  an  order  was  obtained  in  Smith  v.  Jee^  sanctioning 
the  carrying  on  of  the  trade  by  the  administratrix,  who  was  the 
defendant  in  both  suits. 

>  S.  C,  1 H.  &  T.  379. 
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Mr.  RoU  and  Mr.  ARUerj  in  support  of  the  motion,  contended, 
that  the  suit  of  Smith  y.  Jee  was  more  comprehensive  in  its  scope 
than  the  suit  of  Underwood  y.  Jee,  and  that  the  order  for  carrying 
on  the  trade  having  been  made  after  the  decree,  it  was  competent 
for  any  creditor  to  come  in  under  that  order  and  take  the 
accounts ;  that,  as  to  the  accounts  of  the  trade  prayed  for  in  the 
first  suit,  if  these  accounts  could  not  be  had  under  the  decree  in 
Smith  V.  Jee^  the  justice  of  the  case  would  be  best  secured 
by  an  order  similar  to  that  made  in  *Drpden  v.  Foster j  (a)  *  277 
staying  the  proceedings  in  the  cause  of  Underwood  v.  Jee^ 
except  so  far  as  related  to  the  trade  accounts,  and  to  the  receiver 
and  i]:\junction. 

Mr.  J.  Parker  and  Mr.  Simons^  contra,  submitted,  that,  as  the 
suit  of  Underwood  v.  Jee  asked  something  more  than  could  be 
obtained  under  the  decree  in  Smith  v.  Jee,  the  motion  ought  to  be 
refused  with  costs:  Rigby  v.  Strangways ; (b)  that  the  order 
authorizing  the  carrying  on  of  the  trade  was  obviously  prospective 
in  its  operation,  and  could  not  affect  any  question  relative  to  the 
carrying  on  of  the  trade  anterior  to  its  date. 

Mr.  Holt,  in  reply.    . 

The  Lord  Chancellor  observed,  that,  as  the  case  stood  before 
the  Vice-Chancellor,  the  refusal  of  the  motion  was  right,  and  that 
the  only  question  now  was,  whether  the  order  which  had  been 
since  obtained  in  the  second  suit  and  the  decree,  did  not,  when 
taken  together,  embrace  the  case  made  by  both  biUs,  so  as  to 
enable  the  parties  to  obtain  in  the  second  suit  all  the  relief  which 
was  prayed  in  both  suits.  The  order  merely  authorizes  the  carry- 
ing on  of  the  trade  from  a  certain  period ;  but  the  plaintiff  in  the 
first  suit  alleges  a  right  to  an  inquiry  as  to  the  carrying  on  of  the 
business  anterior  to  the  order.  There  is  thus  obviously  an  object 
in  the  first  suit  beyond  that  provided  for  by  the  decree  in  the 
second  suit ;  and  when  the  former  comes  to  a  hearing,  it  will  then 
be  ascertained  whether  all  the  relief  which  is  there  prayed  could 
be  obtained  imder  the  decree  in  the  second  suit.  If  the  plaintiff, 
therefore,  in  the  first  suit  chooses  to  prosecute  it,  there  is  clearly 

(a)  6  Beav.  146.  (h)  2  Fhil.  175. 
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allegation  enough  to  authorize  him  in  so  doing ;  but  if  it  shall 
turn  out  that  he  has  come  to  the  Court  unnecessarily,  he  will  have 
to  pay  the  costs  of  so  doing.  In  the  mean  time,  however,  the 
present  motion  must  be  refused  with  costs. 


•  278     *  WOOD  V.  THE  NORTH  STAFFORDSHIRE  RAH^WAY 

COMPANY.* 

1849.    Noyember  2,  3. 

An  agreement  was  entered  into  between  a  land-owner  and  a  railway  company, 
that  the  former  should  not  oppose  a  projected  railway  on  condition  that  there 
should  be  a  reference  to  arbitration,  for,  among  other  purposes,  defining  the 
line  of  approach  to  his  premises  from  a  turnpike  road  which  it  was  proposed 
to  divert.  After  the  award  indicating  such  approach  had  been  nuule,  it  be- 
came expedient  for  the  company  further  to  diyert  the  turnpike  road,  but 
within  the  limits  of  deviation,  and,  consequently,  necessary  to  alter  the  line 
of  the  approach  to  the  land-owner^s  premises.  Hdd^  that  the  company  were 
not  precluded  from  making  such  alteration. 

This  was  an  application  to  discharge  an  order  made  by  the 
Vice-Chancellor  Knight  Brucb,  on  the  8th  May,  1849,  whereby  it 
was  ordered  that  an  injunction  should  be  awarded  to  restrain*  the 
defendants,  the  North  Staffordshire  Railway  Company,  until  fur- 
ther order,  from  diverting,  obstructing,  or  interfering  with  the 
road  and  bridge  called  Mill  Lane  and  Sutton  Bridge,  and  with 
the  plaintiff's  free  use  and  enjoyment  of  the  same  in  any  manner 
contrary  to  the  plan  annexed  to  the  award  hereafter  mentioned. 

The  Messrs.  Wood,  the  plaintiffs  in  the  cause,  were  the  owners 
in  fee  of  large  cotton  mills  and  of  a  brewery,  and  extensive 
premises  at  Sutton,  in  the  borough  of  Macclesfield.  These  prem- 
ises were  immediately  adjoining  Sutton  Bridge,  and  close  to  the 
turnpike  road  which  led  from  Langley  across  Sutton  Bridge  to 
the  town  of  Macclesfield.  The  North  Staffordshire  Railway  Com- 
pany contemplated  the  construction  of  two  lines  of  railway,  both 
of  which,  if  authorized,  would  very  materially  injure  the  property 
of  the  plaintiffs.    While  the  bills  to  enable  the  company  to  con- 

»  S.  C,  1  H.  &  T.  611. 
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stract  these  two  lines  were  pending  before  the  House  of  Commons, 
the  plaintiffs  presented  petitions  against  their  passing.  The 
company,  in  order  to  induce  the  plaintiffs  to  withdraw  their 
opposition,  duly  entered  into  and  executed  an  agreement  under 
the  hands  of  three  of  the  directors,  dated  the  9th  May, 
1846*,  *  whereby  it  was  agreed  that  the  company,  in  con-  *  279 
sideration  of  4;he  withdrawal  of  the  plaintiffs'  opposition, 
should  buy  one  of  their  mills ;  that  the  price  to  be  paid  should  be 
settled  by  the  arbitration  of  two  cotton  manufacturers,  one  to  be 
named  by  the  Messrs.  Wood,  and  the  other  by  the  company,  and 
that  they  should  be  at  liberty  to  name  an  umpire  if  they  differed ; 
that  the  company  should  not  enter  on  any  portion  of  the  property 
so  agreed  to  be  purchased,  before  the  price  was  paid,  except  to 
stake  out  the  line  ;  that  the  arbitrators  should  be  at  liberty  to  take 
into  consideration  the  loss  of  trade  and  profit,  and  interruption  to 
business,  and  to  award  a  sum  for  new  buildings  to  receive  machin- 
ery ;  and  that  the  arbitrators  should  be  invested  with  all  powers 
contained  in  the  Lands  Glauses  Consolidation  Act  in  like  manner 
as  if  the  sale  had  taken  place  under  the  compulsory  powers  of  the 
company's  Acts. 

Tlie  6th  clause  of  the  agreement  (the  only  one  material  for 
this  report)  was  in  the  following  terms :  "  The  arbitrators,  in  fixing 
such  price,  shall,  at  the  same  time,  decide  upon  suitable  approaches 
to  be  made  by  the  said  company  to  the  whole  of  the  premises  of 
the  plaintiffs,  including  the  brewery,  by  a  good  road  on  arches 
from  or  near  Sutton  Bridge  to  the  yard  for  the  purpose  of  busi- 
ness." 

After  the  execution  of  this  agreement,  and  on  the  faith  of  its 
provisions,  the  plaintiffs  withdrew  their  opposition,  and  by  deed, 
bearing  date  the  1st  April,  1847,  arbitrators  were  duly  appointed 
in  conformity  with  the  terms  of  the  agreement.  The  arbitrators 
having  appointed  an  umpire,  and  having  failed  to  make  their 
award,  the  determination  of  the  matters  in  question  devolved  upon 
the  umpire,  who  duly  made  his  award  on  the  31st  December, 
1847,  and,  after  awarding  a  large  sum  of  money  for  the  *  pur-  *  280 
chase  of  the  premises  taken  by  the  railway,  and  compensa- 
tion for  all  damages .  by  reason  of  severance  and  interruption  to 
business,  and  for  the  erection  of  new  buildings,  awarded  that  the 
company  should  make  a  good  road  or  approach  on  arches  from  or 
near  Sutton  Bridge  to  the  plaintiffi'  factory  yard,  being  the  yard 
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belonging  to  the  plaintiflb'  said  cotton  mills,  for  the  purposes  of 
business,  in  the  line  shown  on  the  plan  annexed  to  the  award ; 
and  should  also  make  a  good  and  sufficient  road  and  approach  from 
the  Old  Leek  Road  to  the  brewery,  in  a  line  also  shown  on  the  plan, 
such  several  roads  to  be  respectively  seven  yards  wide,  and  to  be 
completed  and  finished  by  the  company  in  a  workman-like  manner, 
and  to  be  made  according  to  the  sections  shown  on  the  plan.  The 
lines  thus  indicated  by  the  award  carried  the  approach  to  the 
plaintiff'  premises  into  the  road  leading  over  Sutton  Bridge  into 
the  town  of  Macclesfield. 

At  the  time  when  the  award  was  made,  the  company  did  not 
contemplate  altering  the  site  of  Sutton  Bridge;  but  some  time 
afterwards  they  were  advised  tliat  it  would  be  more  expedient  for 
them  to  pull  down  Sutton  Bridge  altogether,  and  erect  another 
bridge  at  a  short  distance  from  its  site.  In  order  to  accomplish 
this,  it  became  necessary  to  divert  the  turnpike  road  which  led 
to  Sutton  Bridge,  and,  consequently,  to  depart  from  the  line 
marked  out  for  the  approach  to  the  plaintifis'  premises  by  the 
umpire,  and  thus  to  add  about  fourteen  yards  to  the  distance  be- 
tween the  plaintiffs'  premises  and  Macclesfield. 

The  bill  stated,  that  the  enjoyment  of  a  free  and  uninterrupted 
passage  over  the  turnpike  road  as  it  originally  stood,  through  Mill 
Lane,  over  Sutton  Bridge,  was  of  great  importance  to  the 
*  281  plainti£&,  and  that  *  it  was  so  considered  by  the  umpire,  and 
that  the  same  was  shown  in  the  plans  deposited  with  the 
clerk  of  the  peace,  and  also  in  the  plan  annexed  to  the  agreement 
of  the  9th  May,  1846 ;  that  the  company  threatened  to  block  up 
this  way,  and  destroy  the  bridge;  that  the  company  had  com- 
menced such  threatened  works,  so  as  wholly  to  divert  the  turnpike 
road  from  the  plaintiffs'  premises,  and  from  Mill  Lane  into  another 
and  a  different  turnpike  road,  and  in  a  totally  different  direction, 
and  that  thereby  the  plaintiffs'  premises  would  be  materially  in- 
jured and  diminished  in  value;  that  such  obstruction  was  con- 
trary to  the  plans  deposited,  and  to  the  agreement  and  award,  and 
not  necessary  for  the  use  of  the  railway,  and  that  the  continuance 
of  the  road  and  bridge  at  a  proper  elevation  was  compatible  with 
the  formation  and  use  of  the  railway ;  and,  after  charging  that  the 
plaintiffs  were  owners  of  premises  in  Mill  Lane,  to  which  the  free 
and  uninterrupted  enjoyment  of  the  turnpike  road  and  bridge  had 
always  been  incident,  prayed  that  the  defendants  might  be  re- 
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stxuined  from  diverting,  obstructing,  or  interfering  with  the  said 
road  and  bridge,  and  with  the  plaintiffs'  free  use  and  enjoyment  of 
the  same,  and  from  permitting  the  said  road  and  bridge,  or  either 
of  them,  or  the  plaintiffs'  free  use  and  enjoyment  thereof,  to  continue 
to  be  diverted,  obstructed,  or  interfered  with,  in  any  manner  con- 
trary to  the  plans  deposited  with  the  clerk  of  the  peace,  and  the 
plan  annexed  to  the  agreement,  and  the  plan  annexed  to  the  award, 
or  any  of  them ;  and  that  the  defendants  might  also  be  restrained 
from  diverting,  obstructing,  or  interfering  with  the  road  and  bridge, 
unless  and  until  they  should  have  first  made,  or  caused  to  be  made, 
a  sufficient  substituted  road,  instead  of  the  said  road  and  bridge,  as 
convenient  for  the  plaintiffs  and  their,  said  premises  as  the  said 
road  and  bridge,  or  as  nearly  so  as  might  be. 

*  The  Vice-Chancellor  Knight  Bruce  having  granted  an   •  282 
injunction  as  above  stated,  the  company  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Malins  and  Mr.  Dickinson^  for  the  appeal  motion,  con- 
tended, first,  that  the  substituted  road- was  within  the  limits  of 
deviation  as  provided  by  the  14th  section  of  the  Railway  Glauses 
Consolidation  Act  (8  &  9  Vict.  c.  20) ;  and,  secondly,  that  there 
was  nothing  in  the  terms  of  the  agreement  by  which  the  reference 
to  arbitration  was  made,  nor  in  the  award  itself,  to  preclude  the 
company  from  availing  themselves  of  the  provisions  of  that  sec- 
tion. The  plaintiffs  do  not  allege  a  case  of  irreparable  damage ; 
and  the  68th  section  of  the  Land  Clauses  Consolidation  Act  (8  £  9 
Vict.  c.  18)  points  out  the  mode  of  obtaining  full  compensation  for 
such  damage  as  .they  may  actually  sustain.  As  to  the  pulling 
down  of  Sutton  Bridge,  and  the  alteration  of  the  approach  thereto, 
it  is  an  accommodation  work  authorized  to  be  made  under  the  16th 
section  of  the  8  &  9  Vict.  c.  20  ;  and  the  award  only  says  that  the 
company  shall  make  a  good  road  on  arches  from  or  near  Sutton 
Bridge.  It  is  clear  that  the  company  are  not  bound  to  adopt  the 
line  indicated  in  the  deposited  plans.  Feoffees  of  Heriofs  Hospital 
V.  Gibson^  (ji)  The  North  British  Railway  Company  v.  Tod,  (6) 
Beardmer  v.  The  London  and  North  Western  Railway  Company. (jc) 
No  reference  is  made  in  the  agreement  to  the  powers  of  the  Act  au- 
thorizing deviations,  and  a  privilege  conferred  by  statute  is  not  to 

(a)  2  Dow,  301.  (c)  Ante,  p.  ♦  112. 

(6)  12  CI.  ft  Fin.  722. 
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be  excluded  by  mere  implication.    The  only  difference  between  the 

awarded  road  and  that  substituted  is,  that  the  latter,  while  it 

strictly  follows  the  line  awarded,  is  longer  by  about  fourteen 

*  283   yards.    They  referred  also  to  the  ♦  48th,  68d,  54th,  55th, 

and  56th  sections  of  the  8  &  9  Yict.  c.  20. 

Mr,  Bolt  J  Mr.  Toumsendj  and  Mr.  J.  H.  Palmer ,  contra.  —  First, 
the  company  have  no  power  to  make  the  deyiation  either  by  the 
'  general  or  by  their  special  Act ;  secondly,  if  they  ever  had  such 
power,  they  have  contracted  themselves  out  of  the  privilege ;  and, 
on  the  latter  hypothesis,  there  is  no  necessity  to  prove  any  special 
damage.  The  16th  section  of  the  Railway  Clauses  Consolidation 
Act  is  subject  to  the  provisions  of  the  company's  special  Act ;  and, 
in  this  case,  the  80th  section  of  that  Act  in  terms  contemplates 
the  existence  of  Sutton  Bridge,  and  specifies  the  elevation  to  which 
it  is  to  be  raised,  (a)  The  company  have  done  an  illegal  act  in 
removing  the  bridge.  Mez  v.  T%e  Justices  of  Glamorganshire.  (6) 
The  award  was  based  on  the  supposition,  that  the  bridge  was  to 
remain ;  and  it  is  not  now  competent  for  the  company  to  repudiate 
the  award  by  setting  up  the  powers  of  the  general  Act.  Either 
•  the  company  did  or  did  not  intend  to  alter  Sutton  Bridge 

*  284   *  at  the  date  of  the  reference ;  if  they  did  so  intend,  it  was 

clearly  a  fraud  upon  the  plaintiffs ;  if  they  did  not,  the  con- 
tract ought  not  to  be  overridden  by  any  provisions  of  the  general 
Act.  The  measure  of  damages  was  awarded  on  the  assumption 
that  Sutton  Bridge  was  to  stand.  The  contract  was  part  of  the 
consideration  for  the  withdrawal  of  the  opposition,  and  must 

(a)  The  30th  claase  of  the  oompany^s  special  Act  (referring  to  Sutton  Bridge) 
was  in  the  following  terms:  "And  be  it  enacted,  that  the  company  shall  and 
they  are  hereby  required  to  make  and  execute  at  their  own  expense,  to  the  rea- 
sonable satisfaction  of  the  bridge  master  of  the  county  of  Chester,  all  necessary 
works  for  the  purpose  of  strengthening  the  bridge  in  the  parish  of  Prestbury  in 
the  county  of  Chester,  numbered  in  the  said  plans  deposited  as  aforesaid  for  the 
said  parish  of  Prestbury  453,  so  as  to  enable  the  said  bridge  to  sustain  the  addi- 
tional weight  which  will  be  occasioned  by  the  said  company  raising  the  road  lead- 
ing thereto ;  and  the  said  company  shall  and  they  are  hereby  required,  at  their 
own  expense,  to  make  good  any  damage  which  may  be  from  time  to  time  occa- 
sioned to  the  said  bridge  or  to  the  county  length  of  road  on  each  side  thereof  by 
the  formation  of  the  said  railway  or  any  works  connected  therewith.'^ 

(6)  6  T.  R.  279. 
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strictly  be  carried  out.   Edwards  t.  I%e  Grand  Junction  Railway 
Company,  (a) 

Without  calling  for  a  reply, 

The  Lord  Ohangellor  (after  stating  the  facts  of  the  case)  said, 
that  no  doubt,  at  the  time  when  the  reference  and  the  award  were 
made,  the  deviation  in  question  was  not  contemplated  by  either 
party.  By  the  14th  section  of  the  Railway  Glauses  Consolidation 
Act,  and  independently  of  the  private  agreement,  this  company  has 
(as  all  other  railway  companies  have)  the  power  of  deviating  within 
certain  limits ;  and,  so  far  as  those  limits  are  concerned,  it  is 
admitted  that  the  deviation  coihplained  of  is  within  the  boundary 
which  the  Act  of  Parliament  has  authorized.  It  is  jsaid,  however, 
that,  by  th^  30th  section  of  the  special  Act,  the  existence  of  Sut- 
ton Bridge  is  contemplated,  and  the  Yice-Chancellor  was  apparently 
of  that  opinion.  Now  the  16th  section  of  the  general  Act,  author- 
izing the  construction  of  bridges  and  other  works,  is  incorporated 
into  the  special  Act ;  and  the  80th  section  of  the  latter  must,  there- 
fore, be  construed  in  connection  with  the  provisions  of  the  general 
Act ;  and  I  am  of  opinion,  that,  so  far  from  interfering,  the  16th 
section  is  quite  consistent,  with  it.  The  only  object  contem- 
plated by  tiie  30th  section  was  the  security  of  the  old 
bridge,  which^  if  the  railroad  was  to  pass  as  it  was  *  laid  *  285 
down  in  the  plans  and  sections,  would  require  additional 
props,  in  order  to  sustain  the  greater  quantity  of  earth  to  be  placed 
upon  it,  for  the  purpose  of  raising  the  level  of  the  road  over  it ; 
and  I  am  not  surprised  that  the  Yice-Chancellor  did  not  rest  his 
judgment  as  to  the  powers  of  the  company  on  this  section. 

Then,  with  reference  to  the  contract,  the  plaintifis  contend  that 
it  was  agreed,  that  certain  communications  to  their  works  should 
be  preserved  to  them,  or  substituted  for  those  they  had  previously 
enjoyed.  (His  Lordship  here  read  the  award,  and,  after  observing 
that  it  was  no  doubt  intended  that  a  communication  should  be  pre- 
served, and  that  there  was  no  question  as  to  what  was  or  was  not 
included  in  the  award,  the  only  point  being,  whether  a  deviation 
having  become  expedient,  and  the  communication  to  the  plaintiffs' 
premises  being  still  preserved,  though  not  in  the  precise  line  indi- 

• 
(a)  1  Mylne  &  G.  660. 
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cated  by  the  award,  the  company  had  complied  with  the  award, 
proceeded  as  follows) :  There  is  no  allegation  that  the  company 
has  not  made  the  road  near  to  Sutton  Bridge  in  accordance 
with  the  letter  of  the  contract,  but  only  that  Uie  plaintiffs  have 
not  the  same  use  of  the  high  road  into  Macclesfield  as  contemn 
plated  by  the  award.  1  am,  however,  of  opinion  that  there  is  a 
performance,  not  only  in  spirit,  but  according  to  the  letter  of  the 
award ;  and  if  the  substituted  road  is  not  so  convenient  a  mode 
of  communicating  with  the  plaintiffs'  premises  into  the  town  as  the 
one  awarded,  that  is  an  injury  not  provided  for  by  the  contract,  but 
is  a  case  which  expressly  comes  under  the  16tii  section  of  the  Rail- 
way Glauses  Consolidation  Act,  whereby  all  damage  to  roads,  &c.,  is 
the  subject  of  compensation.  I  am,  therefore,  of  opinion  that  the 
injunction  must  be  dissolved. 


*  286  •  SAINTER  v.  FERGUSON." 

1849.    November  6. 

Upon  an  application  for  an  injunction  to  restrain  the  breach  of  an  agreement, 
the  Court  ordered  the  motion  to  stand  oyer,  with  liberty  for  the  plaintiff  to 
take  proceedings  at  law.  The  plaintiff  thereupon  brought  his  action,  and 
recovered  a  sum  of  6001.  by  way  of  liquidated  damages,  and^en  renewed  his 
application  for  an  injunction.  The  Court,  under  these  circumstances,  refused 
to  interfere.* 

This  was  an  application  to  discharge  an  order  made  by  the  Yice- 
Chancellor  Knight  Bruce,  on  the  ISQx  June,  1849,  restraining  the 
defendant  from  ^^  practising  in  hi^  own  name,  or  in  the  name  or 
names  of  any  other  person  or  persons,  as  a  surgeon  or  apothecary, 
at  Macclesfield,  in  the  county  of  Chester,  or  within  seven  miles 
thereof."  The  following  are  the  circumstances  under  which  this 
injunction  was  granted : — 

On  the  12th  April,  1848,  the  plaintiff,  who  was  a  surgeon  and 
apothecary  at  Macclesfield,  entered  into  an  agreement  in  writing 
with  the  defendant  as  follows :  '^  In  consideration  that  Joseph 
Denby  Sainter,  .of   Macclesfield,  surgeon    and   apothecary,  will 

>  S.  C.  1  H.  &  T.  383. 

'  See  2  Dan.  Ch.  Fr.  (4tk  Am.  ed.)  11^7 ;  Clarkson  o.  Edge,  12  W.  R.  519. 
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engage  me,  the  undersigned,  William  Edward  Ferguson,  as  assist- 
ant to  him  as  a  surgeon  and  apothecary,  I,  the  said  William  Edward 
Ferguson,  promise  the  said  Joseph  Denbj  Sainter  that  I  will  not,  at 
any  time,  practise  in  my  own  name,  or  in  the  name  or  names  of 
any  other  person  or  persons. as  surgeon  or  apothecary  at  Maccles- 
field, or  within  seven  miles  thereof,  under  a  penalty  of  5001.  And 
I,  the  said  Joseph  Denby  Sainter,  do  hereby  agree  with  the  said 
William  Edward.  Ferguson  to  engage  the  said  William  Edward 
Ferguson  as  an  assistant  to  me  as  a  surgeon  and  apothecary  on  the 
terms  aforesaid." 

The  plaintiff  continued  to  employ  the  defendant  as  his  assistant, 
in  conformity  with  the  terms  of  this  agreement,  until  the  month  of 
August,  1848,  when,  for  reasons,  the  propriety  of  which  was  not. 
questioned,  he  discharged  him  from  his  service.  The  defend- 
ant thereupon  commenced  *  practising  as  a  surgeon  and  *287 
apothecary  at  Macclesfield,  and  the  plaintiff  filed  his  bill, 
praying  an  injunction,  in  the  terms  above  stated  as  granted  by  the 
Vice-Chancellor. 

An  application  for  an  injunction  was  made  to  the  Vice-Chancel- 
lor in  the  Long  Vacation  of  1848,  immediately  upon  the  filing  of 
the  bill ;  but  his  Honor  refused  to  interfere,  on  the  ground  that  the 
plaintiff's  equity  depended  on  the  legal  effect  to  be  given  to  the 
agreement  entered  into  between  the  parties,  but  ordered,  the  motion 
to  stand  over,  with  liberty  for  the  plaintiff  to  bring  such  action  as 
he  might  be  advised.  The  plaintiff  brought  the  matter  by  way  of 
appeal,  before  the  Lord  Chancellor  on  the  16th  November,  1848, 
when  his  Lordship,  coinciding  in  opinion  with  the  Vice-Chancellor, 
dismissed  the  application  with  costs. 

The  plaintiff  accordingly  brought  an  action  against  the  defend- 
ant in  assumpsit  on  the  agreement,  which  action  was  tried  at  the 
Chester  Spring  Assizes,  1849,  and  the  plaintiff  obtained  a  verdict 
with  500/.  damages.  On  the  18th  April,  1849,  a  motion  was  made 
before  the  Court  of  Common  Pleas  for  a  new  trial,  or  that  the  ver- 
dict might  be  entered  for  the  defendant ;  but  this  motion  was  refused, 
the  judges  being  all  of  opinion  that  the  agreement  was  good  at  law, 
and  also  that  the  600/.  was  not  to  be  taken  as  a  penalty  entitling 
the  plaintiff  to  recover  only  the  actual  damage  sustained  by  him, 
but  as  a  fixed  sum  in  the  nature  of  liquidated  damages  which  the 
defendant  was  to  pay  for  the  non-performance  of  his  part  of  the 
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contract  Judgment  was  accordingly  signed  in  the  action  for  5002. 
damages,  and  135/.  6s.  costs. 

The  defendant  having  become  bankrapt,  tiie  plaintiff  proved 
*  288    under  the  fiat  for  the  amount  of  the  costs  *  only,  and  in 

June,  1849,  applied  to  tiie  Yice-Chancellor  for  an  injunc- 
tion, which  his  Honor  granted  as  above  stated,  on  condition,  how- 
ever, that  the  plaintiff  should  not  prove  for  the  500/.  The  defend- 
ant now  moved  to  discharge  the  order. 

Mr.  Bacon  and  Mr,  Lewin^  for  the  defendant,  contended  that, 
after  what  had  taken  place  at  law,  the  plaintiff  was  not  entitied  to 
an  injunction  ;  that  he  had  obtained  in  the  shape  of  damages  all 
that  he  was  entitled  to  in  consequence  of  the  breach  of  the  agree- 
ment by  the  defendant ;  that  he  had,  by  his  own  act  in  proceeding 
for  damages,  elected  his  remedy,  having  in  fact  sold  any  right  he 
had  to  the  interference  of  a  Court  of  Equity,  in  consideration  of 
the  damages  recovered  at  law.  They  also  insisted  that  the  plain- 
tiff, by  proving  in  bankruptcy  for  costs,  had  extinguished  his  entire 
claim  against  the  defendant :  Ez  parte  Dickson ;  (a)  it  not  being 
possible  to  sever  the  damages  from  the  costs. 

The  cases  of  Woodward  v.  Gyles,  (b)  Lowe  v.  Peers j  (c)  Rolfe 
V.  Peterson,  (d)  Shman  v.  Walter,  (e)  were  referred  to,  as  show- 
ing that  a  Court  of  Equity  will  not  interfere  by  injunction,  where 
the  parties  have  agreed  between  themselves  upon  liquidated  dam- 
ages, in  the  event  of  a  breach  of  an  agreement. 

'  Mr.  JBussell  and  Mr.  Qlasse,  contra,  insisted  that  the  plaintiff's 
titie  to  the  iigunction  and  to  the  damages  rested  on  the  same 
ground,  and  that  the  Court  would  not  overlook  the  agreement 
in  consequence  of  damages  having  been  recovered  at  law ;  that  the 
action  had  been  brou^t  for  the  information  of  the  Court  as  to  the 

legal  rights  of  the  parties ;  and  that,  though  it  might  not  be 
*  289    *  equitable  to  enforce  the  claim  for  damages,  and  to  ask  also 

for  the  injunction,  yet  that  the  recovery  of  damages  at  law 
could  not,  of  itself,  be  held  to  preclude  the  plaintiff  fix)m  the  right 


(a)  1  Rose,  98.  (d)  2  Bro.  P.  C.  (Tom.  ed.)  486. 

(6)  2  Vem.  119.  («)  1  Bro.  C.  C.  418. 

(e)  4  Burr.  2226. 
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which  he  had  in  equity  to  compel  the  defendant  to  observe  his 
agreement. 

(In  the  course  of  Mr.  EusselPs  argument,  the  Lord  Chancellor 
observed,  —  the  Court  of  Law  has  determined  that  the  word  "  pen- 
alty "  in  the  agreement  means  liquidated  damages ;  and,  therefore, 
there  is  no  right  of  action  now  remaining.  Have  you  any  authority 
to  show  that  this  Court  will  interfere  under  such  circumstances,  the 
agreement  being  a  legal  one,  and  the  contract  no  longer  continu- 
ing ?  It  comes,  in  fistct,  to  this, — thdt,  after. the  defendant  has  paid 
the  price  of  doing  the  act,  the  Court  is  asked  to  restrain  him  from 
doing  that  act  for  which  he  has  paid.) 

Without  calling  for  a  reply. 

The  Lord  Chancellob. — I  have  asked  Mr.  RusseU  whether  there 
is  any  authority  for  this  application ;  and,  as  I  expected,  none  has 
been  cited.  Am  I,  then,  now  to  lay  down  a  rule  which  would  be 
contrary  to  the  principle  on  which  this  Court  proceeds  in  cases 
similar  to  the  present  ?  When  a  party  comes  here  for  an  injunc- 
tion against  the  breach  of  an  agreement,  the  Court  assumes  juris- 
diction, because  the  remedy  at  law  is  not  efficient,  and  the  interest 
of  the  party  reqmres  that  the  act  should  be  prevented,  instead  of 
his  merely  receiving  compensation  in  the  shape  of  damages;^  but 
this  jurisdiction  is  exercised  in  reference  to  the  right  ei^tablished  by 
the  legal  contract.  In  the  present  Case,  a  party  having  bound  him- 
self by  contract  not  to  practise. as  a  surgeon  and  apothecary 
*  tmder  a  penalty  of  500/.,  violates  his  agreement,  this  agree-  *  290 
ment,  according  to  the  construction  put  on  it  by  a  Court  of 
Law,  being  held  to  mean,  you  shall  not  practise,  or,  if  you  do,  you 
must  pay  500/.  The  plaintiff,  with  whom  the  contract  was  entered 
into,  came  to  this  Court  and  asked  for  an  injunction,  not  having 
then  brought  any  action ;  and,  as  in  other  cases  where  there  is  a 
legal  right  in  question,  the  Court  ordered  the  matter  to  stand  oyer 
until  the  legal  right  should  be  established.  It  is  true  that,  if  the 
plaintiff  had  seen  the  difficulty  which  has  since  arisen,  he  might 
have  put  the  matter  so  as  to  have  had  the  option  left  to  him  either 
of  exercising  his  legal  right  or  his  equitable  remedy,  and  not  to 
have  been  precluded  from  the  alternative  which,  before  the  action, 

>  3  Dan.  Ch.  Pr.  (3d  Am.  ed.)  1769-1763,  and  notes ;  Angier  v.  Webber, 
14  AUen,  211. 
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he  had,  either  to  ask  for  an  injunction,  or  to  obtain  compensation 
at  law.  The  order,  however,  does  not  provide  for  this ;  it  places 
the  plaintiff  under  no  restriction  ;  it  only  refuses  to  interfere  until 
the  legal  right  has  been  tried.  It  was,  then  the  plaintiff's  own 
choice  to  go  on ;  and  the  matter  now  stands  just  as  if  the  plaintiff 
had  brought  the  action  first,  and  then  come  to  this  Court  for  an 
injunction.  Now  it  could  not  be  contended  that,  after  obtaining 
damages  at  law,  the  plaintiff  could  have  come  here  for  an  injunc- 
tion ;  but  what  has  taken  place  is  just  the  same  in  effect.  The 
Court  refused  the  injunction  at  the  time  when  no  action  had  been 
brought ;  the  damages  have  since  been  obtained,^  and  the  Court  has 
now  to  consider  whether  it  will  interfere  to  aid  a  contract  which,  in 
fact,  no  longer  exists.  The  party  now  applying  cannot  show  that 
he  has  any  legal  right  remaining,  and  the  Court  cannot,  therefore, 
interfere.  If  the  Court  did  interfere,  it  would  be  telling  a  party 
that,  though  he  had  purchased  the  right  to  do  the  act,  he  should 
not  have  the  benefit  of  his  purchase.  Mr.  Russell  has  not  pro- 
duced any  authority  in  support  of  such  a  proposition ;  and 
*  291  the  order,  therefore,  of  the  *  Vice-Chancellor  must  be  dis- 
charged with  costs  incurred  by  renewing  the  application  for 
the  injunction  after  the  action.^ 


In  the  Matter  of  The  ST.  GEORGE'S  STEAM-PACKET  COM- 
PANY'S and  of  The  JOINT-STOCK  COMPANIES  WIND- 
ING-UP ACT,  1848  (11  &  12  Vict.  c.  45). 

1849.    November  6.  7. 

The  notice  of  motion  sought  to  discharge  an  order  made  by  the  Vice-Chancellor, 
affirming  a  decision  of  the  Master  in  reference  to  the  non-liability  of  a  party 
as  a  contributory  under  the  Joint-stock  Companies  Winding-up  Act,  and  also 
to  charge  the  same  party  as  a  contributory,  either  in  his  own  right  or  as  ex- 
ecutor. The  Lord  Chancellor,  on  being  satisfied  that  the  motion,  in  its  present 
form,  had  not  been  before  the  Vice-Chancellor,  refused  to  hear  it,  and  held 
also  that  the  Master  could  not  have  been  called  on  to  decide  npon  an  altemar 
tive  allegation  of  liability. 

'  See  Sainter  v,  Ferguson,  7  Man.,  Gr.  &  Sc.  716. 
'  See  Jones  o.  Earl  of  Strafford,  3  P.  Wms.  90  n.  B. 
»  S.  C,  1  H.  &  T.  888. 
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This  was  an  application  by  the  official  manager  of  the  above 
company,  to  discharge  or  vary  two  several  orders  made  by  the 
Vice-Ohancellor  Knight  Bruce  on  the  7th  June,  1849,  and  the  4th 
July,  1849,  affirming  two  separate  decisions  of  the  Master,  by  one 
of  which  he  held,  that  Joshua  Pim  was  not  liable  as  a  contributory 
of  the  above  company  in  his  own  right,  and  by  the  other,  that  he 
was  not  liable  as  the  executor  of  his  father.  The  notice  of  motion 
proceeded  to  ask  that  Joshua  Pim  might  be  included  in  the  list  of 
contributories  of  the  company,  as  a  cbntributory,  either  in  his  own 
right,  or  as  personal  representative  of  his  father  Jonathan  Pim, 
deceased,  for  the  number  of  forty  shares  of  the  amount  of  100/. 
each,  or  any  less  number  of  shares,  and  either  for  the  whole  in 
one  character,  or  for  part  in  one  character,  and  other  part  in 
another  character,  as  the  Court  should  think  fit 

Mr.  Bacon  and  Mr,  J,  V.  Prior  were  about  to  open  the  appeal 
motion,  when 

*  Mr.  Boundell  Palmer  and  Mr.  J.  Pearson^  on  behalf  of  *  292 
Joshua  Pim,  took  a  preliminary  objection  to  the  notice  of 
motion.  By  the  99th  section  of  the  11  &  12  Vict.  c.  45,  it  is 
enacted,  ^Hhat  an  appeal  shall  lie  to  the  Lord  Chancellor  or 
Master  of  the  Bolls  upon  motion,  without  the  necessity  of  objec- 
tions or  exceptions  from  or  against  all  orders,  directions,  reports, 
or  other  proceedings,  of  or  before  the  Master  relating  to  the  winding 
up  of  the  affiiirs  of  the  company."  The  present  application  can 
only  be  regarded  as  an  appeal  from  the  Master ;  but  the  subject- 
matter  of  this  motion,  seeking  quocunque  modo  to  charge  J.  Pim, 
never  was  before  the  Master,  and  could  not  have  been  brought 
before  him,  it  having  been  decided,  under  the  78th  section  of  the 
Winding-up  Act  that  the  official  manager  is  bound  to  specify  in 
what  character  it  is  sought  to  charge  an  alleged  contributory. 
Hutchinson^ s  CasCy  (a)  0-laholme^s  Case.  (6) 

Mr.  Bacon  submitted  that  the  notices  of*  motion  before  the 
Vice-Chancellor  gave  distinct  intimation  as  to  the  character  in 
which  J.  Pim  was  now  sought  to  be  charged ;  that  by  the  101st 
section  of  the  Winding-up  Act  every  order  made  by  the  Master  of 

(a)  1  De  G.  &  S.  563. 

(6)  1  De  G.  &  S.  583.  (Affirmed  by  the  Lord  Chancellor,  18th  January, 
1849.) 
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tiie  Rolls  or  any  of  the  Vice-Chancellors  under  the  Act  may  be 
reheard  before  the  Lord  Chancellor,  and  that  such  rehearing  may 
be  brought  before  the  Lord  Chancellor  by  way  of  motion. 

The  Lobd  Ghancellob  (upon  being  satisfied  that  the  motion  in 
its  present  shape  had  never  been  before  the  Vice-Ohancellor)  said, 

that  the  spirit  of  the  Act  was  clearly  to  keep  the  claims, 
*  293  against  alleged  contributories,  *  separate  ;  and  the  question 

was,  whether  the  party  could  have  been  brought  before  the 
Master  by  an  alternative  motion  of  this  nature ;  for  if  not,  the 
Court  could  exercise  no  jurisdiction  on  the  present  application.  It 
is  quite  possible  that  the  alleged  contributory  may  be  liable  in 
respect  of  some  of  these  shares  in  his  representative,  and  in  respect 
of  others  in  his  individual  character ;  and  either  or  both  of  these 
questions  may  be  brought  in  a  regular  way  before  the  Master ;  but 
I  am  restricted  by  the  terms  of  the  Act  from  entering  into  the 
consideration  of  a  question,  the  subject-matter  of  which  has  not 
been  before  the  Vice-Ohancellor.  The  frame  of  the  present  mo- 
tion is  contrary  to  the  letter  and  spirit  of  the  Act,  which  requires 
the  official  manager  to  select  in  what  character  he  seeks  to  afifect  a 
party  before  the  Master.  The  motion  must,  therefore,  be  refused 
with  costs. 

November  7. 

Mr,  Bacon  now  applied  for  leave  to  serve  an  amended  notice  of 
motion,  as  the  time  within  which,  according  to  the  83d  section  of 
the  Winding-up  Amendment  Act  (12  &  13  Vict.  c.  108),  an  ap- 
peal could  be  presented,  was  limited  to  three  weeks. 

Mr.  Boundell  Palmer  objected  that  the  original  notice  of  motion 
ought  to  be  treated  as  a  nullity,  and  that  the  case  was  not  one  for 
indulgence,  the  notice  of  motion  having  been  given  on  the  1st 
August,  and,  therefore,  within  the  operation  of  tiie  Act  12  &  13 
Vict.  c.  108. 

The  Lord  Chancellor,  however,  granted  the  application. 
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1849.    November  6,  7. 

The  administratrix  of  a  deceased  partner  assigned  all  the  interest  of  that  partner 
in  the  partnership  premises  unto  or  in  trust  for  the  parties  entitled  to  his 
estate.  Held,  that  this  assignment  did  not  deprive  the  administratrix  of  her 
right  to  daim,  as  part  of  the  deceased  partner^s  estate,  an  interest  in  a  re- 
newed lease  which  the  intestate^s  copartners  had  taken  after  his  decease.' 

Hdd^  also,  in  this  case  on  motion,  that  the  administratrix  was  entitled  to  a 
receiver  in  respect  of  the  intestate's  share  of  the  partnership,  including  the 
renewed  lease. 

JETeZd,  also,  that  the  parties  to  or  in  trust  for  whom  the  assignment  had  been 
idade  were  not  necessary  parties  to  the  suit. 

Parties  interested  jointly  with  others  in  a  lease  cannot  take  to  themselves  the 
benefit  of  a  renewal  to  the  exclusion  of  the  others  so  jointly  interested  with 
them. 

This  was  a  motion  on  behalf  of  the  defendants,  to  discharge  or 
Tary  an  order  made  in  this*  cause,  by  the  Yice-Chancellor  Wigbam 
on  the  3d  Angost,  1849,  on  the  plaintiff's  application  for  a  receiver 
and  injunction. 

The  bill,  in  substance,  stated,  that  since  1807  there  had  existed 
a  partnership  for  the  working  of  certain  coal  mines  at  Altham,  such 
partnership  being  carried  on  under  the  style  of  the  Altham  Goal 
Company,  and  that  the  firm,  as  originally  constituted,  consisted  of 
Henry  Clegg  and  nine  other  parties,  all  since  deceased ;  that  there 
were  no  articles  of  partnership,  but  the  parties  were  entitled  in 
equal  shares ;  that,  on  the  1st  Jime,  1807,  a  lease  was  granted  to 
the  partnership  for  twenty-one  years  from  the  15th  January,  1807  ; 
that  during  the  currency  of  this  lease  various  changes  took  place 
in  the  partnership,  and  that,  on  the  14th  January,  1828,  when  the 
lease  expired,  all  the  estate  and  interest  in  the  company  were  vested 
in  Henry  Glegg  and  five  other  parties  in  equal  shares ;  that  these 
six  continued  the  partnership  until  the  4th  June,  1828,  when  a 
new  lease  was  granted  to  them,  their  executors,  administrators, 
and  assigns  for  twenty-one  years  from  the  15th  January,  1828, 
and  that  in  this  lease  was  contained  a  covenant  by  the  les- 
sees not  to  assign,  without  consent,  except  to  *  the  execu-  *  295 
tors  or  administrators,  or  widows  or  children  of  the  lessees; 

>  S.  C.  1  H.  &  T.  890. 

'  See  1  Lead.  Gas.  £q.  (dd  Am.  ed.)  [86]  84,  notes  to  case  of  Keech  v.  Sand- 
ford. 
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that  Henry  Clegg  died  in  November,  1836,  intestate,  leaving  the 
plaintiff,  his  widow,  who  became  his  administratrix ;  that,  after 
the  death  of  H.  Clegg,  the  defendants  (who  were  the  representa- 
tives of  two  of  the  partners,  who  died  subsequently  to  H.  Clegg) 
principally  managed  the  affairs  of  the  company,  and,  in  December, 
1846,  obtained  a  renewal  of  the  lease  of  the  4th  June,  1828,  to 
take  effect  on  the  determination  of  that  lease  on  the  15th  January, 
1849 ;  that  this  fact  came  to  the  knowledge  of  the  plaintiff  at  the 
end  of  1846  ;  that  by  a  letter  from  the  solicitors  of  the  defendants 
on  the  6th  December,  1848,  the  plaintiff  was  further  informed  that 
the  company  would  be  dissolved  at  the  expiration  of  the  lease  of 
the  4th  June,  1828,  and  it  was  suggested  that  an  agreement  might 
be  entered  into  between  her,  as  the  representative  of  her  husband, 
and  the  then  lessees,  for  the  appointment  of  valuers,  Ac,  of  the 
stock  to  be  taken  by  the  new  lessees ;  that  in  answer  to  this  com- 
munication, the  solicitors  of  the  plaintiff  gave  the  solicitors  of  the 
defendants  notice  that  the  plaintiff  would  insist  on  her  right  to 
participate  in  the  benefit  of  any  renewal  which  had  been  granted ; 
that,  on  the  9th  January,  1849,  the  plaintiff  was  informed  by  a 
letter  from  the  solicitors,  that  the  legal  representatives  of  the  de- 
ceased partners  had  agreed  to  sell  to  the  defendants,  by  valuation, 
their  proportion  of  the  movable  and  immovable  stock  and  property 
of  the  Altham  Coal  Company,  and  that,  in  answer  to  this  letter, 
the  plaintiff's  solicitors  again  insisted  on  the  enfoi^cement  of  the 
plaintiff's  rights.  The  bill  then  charged  that  the  renewal  of  the 
lease  of  1828  was  contemplated  by  all  the  parties,  and  that  a  large 
expenditure  had  been  incurred,  the  benefit  of  which  could  only  be 
obtained  by  an  enjoyment  of  the  coal  mines  under  the  renewed 

lease ;  that  the  present  working  was  with  the  company's 
*  296  capital,  *  and  that  for  some  time  previously  to  the  expirar 

tion  of  the  lease,  the  defendants  had  abstained  from  work- 
ing the  mines  as  properly  and  fully  as  they  might  have  done. 
The  bill  prayed  the  dissolution  of  the  partnership,  and  an  account 
of  the  coparttlership  dealings,  and  that  the  renewed  lease  might 
be  declared  subject  in  equity  to  a  trust  for  the  benefit  of  the  co- 
partnership ;  and  for  an  injunction  and  receiver. 

It  appeared  from  the  affidavits  of  the  defendants,  and  was 

admitted  by  the  plaintiff,  that,  on  the  division  of  the  assets  of 

Henry  Clegg,  after  his  decease  in  1836,  the  entire  estate  and 

interest  of  Henry  Clegg  in  the  said  lease,  mines,  and  premises 
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were  assigned  and  transferred  by  the  plaintiff,  as  administratrix, 
unto  or  in  trust  for  five  of  his  daughters  (who  were  not  parties  to 
the  suit),  as  and  in  part  of  their  shares  in  the  deceased's  estate. 
The  plaintiff,  however,  submitted,  that  whatever  effect  this  assign- 
ment might  have  had  in  equity  upon  the  share  of  Henry  Glegg  as 
between  the  plaintiff  and  the  members  of  his  family,  the  share  of 
Henry  Clegg,  as  between  the  parties  interested  under  him  and  the 
company,  had  always  been  treated  as  remaining  vested  in  the 
plaintiff,  as  administratrix^. 

On  the  3d  August,  1849,  on  the  hearing  of  the  motion,  the  Vice- 
chancellor  made  an  order  for* a  receiver^  as  to  one-sixth  part  of 
the  profits  of  the  partnership,  including  therein  the  renewed  lease, 
with  liberty  for  the  defendants  to  propose  themselves  as  receivers. 
From  this  order  the  defendants  now  appealed. 

Mr.  Wood  and  Mr.  Elmsley,  in  support,  of  the  motion.  —  There 
is  a  total  want  of  interest  in  the  plaintiff  to  maintain  this  suit. 
She  entirely  denuded  herself  of  idl  right  to  interfere  in 
the  partnershipt  en  years  ago ;  she  *  admits  that  she  had  *  297 
knowledge  of  the  renewed  lease  three  years  before  the  old 
one  expired,  and  she  does  not  file  her  bill  till  June,  1849.  At  all 
events,  if  she  has  an  interest,  she  is  not  entitled  to  move  for  a 
receiver  in  the  absence  of  the  parties  beneficially  interested.  The 
Vice-Chancellor's  decision  was  based  on  the  authority  of  Brown 
V.  De  Tastet;(ji)  but  in  that  case  there  was  an  actual  existing 
interest,  which  distinguishes  it  from  the  present. 

The  Solicitor' General  and  Mr.  Little^  contra.  —  Although  the 
plaintiff  has  assigned  all  her  husband's  interest  to  her  children, 
stiU  that  assignment  was  subject  to  the  duties  of  administration. 
The  plaintiff,  by  virtue  of  that  assignment,  is  clearly  a  trustee  for 
her  children,  not  only  in  respect  of  the  original  lease,  but  also  in 

(a)  Jacob,  284. 

'  The  same  rules,  which  prevail  respecting  the  appointment  of  a  receiver  in  a 
suit  between  partners,  are  applicable  in  a  suit  between  the  representativie  of  a 
deceased  partner  and  the  surviving  partner.  De  Tastet  v.  Bordieu,  2  Bro.  C.  C. 
272  fi. ;  Madgwick  r.  Wimble,  6  Beav.  495 ;  Davis  o.  Amer,  8  Drew.  64.  See 
2  Lindley  Partn.  (Eng.  ed.  1860)  856 ;  Wilson  v.  Greenwood,  1  Swanst.  480 ; 
Crawshay  v.  Made,  1  Swanst.  507 ;  Gratz  o.  Bayard,  11  S.  &  R.  41, 48 ;  Walker 
V.  House,  4  Md.  Ch.  Dec.  39 ;  Evans  v.  Evans,  9  Paige,  178 ;  Jacquin  v.  Buis- 
son,  11  How.  Fr.  885,  394. 
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respect  of  all  derivatiye  leases.  The  cestuis  que  trustent  have  no 
right  to  interfere,  and  the  plaintiff  is  the  only  person  so  author- 
ized, subject  as  between  her  and  them  ^  to  being  accountable. 
Brown  v.  De  Tastet  (a)  The  plaintiff  is  solely  responsible,  and 
is  alone  entitled  to  file  the  bill,  and  she  is  personally  liable  qud 
partner  for  all  partnership  .debts:  Featherstoneha/uffh  t.  Fen- 
wicky  (6)  Oook  v.  CoUingridge ;  (c)  and  no  agreement  between 
her  and  her  cesiuis  que  trustent  can  affect  this  liability.  Waugh  y. 
Carver,  (d) 

Mr,  Elmsleyy  in  reply.  —  The  old  partnership  being  dissolved  in 
1849,  the  order  appointing  a  receiver  on  the  premises  contained  in 
the  new  lease  cismnot  be  sustained.  The  plaintiff's  right  is  only 
for  an  account  of  the  partnership  property ;  and  the  question  to 

be  decided  at  the  hearing  is,  whether  she  is  to  be  entitled 
•  298   to  the  *  benefit  of  the  new  lease ;  but  granting  a  receiver  in 

this  interlocutory  proceeding  prejudges  the  question.  The 
plaintiff's  right  to  an  account  being  incident  to  her  representative 
character,  it  was  her  folly  to  have  parted  with  such  right.  The 
bill  is  clearly  not  maintainable  in  the  absence  of  the  children  to 
whom  she  has  assigned  her  whole  interest. 

The  Lobd  Chancellor.  —  The  only  difficulty  in  this  case  is, 
with  regard  to  the  position  in  which  the  plaintiff  stands  as  repre- 
senting the  property.  It  appears  that  the* plaintiff's  husband, 
being  engaged  in  a  partnership  with  other  persons,  they  took  a 
lease  in  1828  of  certain  coal-mines,  for  the  purposes  of  the  partner- 
ship. He  died  in  1836.  There  was  no  provision  made  for  the 
continuance  of  the  partnership  with  his  representatives;  but  it 
was,  in  fact,  carried  on  between  the  other  partners  and  the  plain- 
tiff up  to  the  year  1849,  the  same  partnership  property  being  used 
for  the  purposes,  of  the  partnership.  In  that  year,  1849,  the  old 
lease  having  expired,  and  a  new  lease  having  been  taken  by  some 
of  the  other  partners,  without  the  privity  of  the  plaintiff,  they 
assumed  to  themselves  the  right  of  taking  the  exclusive  benefit  of 
that  new  lease.  Now,  when  the  contract  for  it  was  made,  and  the 
new  lease  was  taken,  the  plaintiff  had  an  equal  interest  with  them, 
according  to  the  share  her  husband  was  entitled  to  in  the  firm. 

(a)  Jacob,  284.  (c)  Jacob,  607. 

\h)  17  Yes.  298.  (d)  2  H.  Black.  286. 
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The  old  lease  was  the  foundation  of  the  new  l^ease,  the  tenant-right 
of  renewal  arising  out  of  the  old  lease  giving  the  partners  the 
benefit  of  this  new  lease ;  at  least  the  law  assumes  it  to  be  do. 
Without  saying  at  all  what  circumstances  there  may  be  to  inter- 
fere with  that  ordinary  right,  we  know  that  the  rule  of  equity  is, 
that  parties  interested  jointly  with  others  in  a  lease  cannot 
take  to  themselves  the  benefit  *  of  a  renewal,  to  the  exclu-  *  299 
sion  of  the  other  parties  interested  with  them.^  At  all 
events,  for  the  present  purpose,  there  is  enough  in  that  primd 
facie  case,  to  give  the  plaintiff  a  right  to  assert  such  a  title,  and 
to  prove  and  establish  it  at  the  hearing,  and  to  ask  the  Court  to 
protect  the  property  for  her  benefit,  if,  at  the  hearing,  she  is  able 
to  establish  her  right.  If  the  right  be  clearly  one  that  can  never 
be  enforced,  of  course  the  Court  will  not  interfere ;  but  if  it  appears 
to  be  a  right  which  is,  at  all  events,  as  plausible  as  is  here  repre- 
sented, in  that  state  of  circumstances  the  Court  does  interfere,  and 
protects  the  property  in  the  mean  time. 

This,  however,  is  met  by  saying  that  the  plaintiff  has  no  right 
to  interfere  at  all ;  because,  although  she  was  the  representative  of 
one  of  the  lessees,  one  of  the  partners,  and  although  she  carried 
on  the  business  from  1836  to  1849  as  a  partner,  and  therefore 
must  be  recognized  with  the  other  partners  as  having  a  similar  in- 
terest in  the  lease  to  that  which  her  husband  had  before,  yet,  in 
the  year,  1839,  she  assigned  all  her  husband's  interest  in  the  lease. 
She  did  in  fact  execute  an  assignment,  by  way  of  division  of  his 
property,  amongst  those  entitled  under  the  statute  of  distributions, 

>  Leach  v.  Leach,  18  Pick.  68 ;  aements  v.  Hall,  2  De  G.  &  J.  178 ;  24 
Beav.  338;  Clegg  v.  Edmondson,  8  De  G.,  M.  &  G.  787.  The  principle  of 
these  cases  is  that  a  partner  is  precluded  from  retiuning  for  himself  benefits 
which  he  ought  to  share  with  his  copartners.  But  in  addition  to  this,  a  high 
standard  of  honor  requires  that  no  partner  shall  derive  any  exclusive  advantage 
by  the  employment  of  the  partnership  property,  or  by  engaging  in  transactions 
in  rivalry  with  the  firm.  See  The  York  and  North  Midland  Railway  Company  v. 
Hudson,  16  Beav.  485 ;  Dunstan  o.  Imperial  Gas  Co.,  3  B.  &  Ad.  125 ;  Burton 
e.  Wookey,  6  Mad.  867;  Gardner  v.  McCutcheon,  4  Beav.  584;  Collyer 
Fartn.  (5th  Am.  ed.)  §§  179-182;  Story  Partn.  §  174;  3  Kent,  51;  Dunlop  t7. 
Richards,  2  £.  D.  Smith  (N.  Y.),  181;  Blissett  v.  Daniel,  10  Hare,  522,  586; 
Lees  o.  Laforest,  14  Beav.  250 ;  ^Perens  o.  Johnson,  3  Sm.  &  G.  419 ;  Lock  v, 
Lyman,  4  Irish  Ch.  188 ;  Dougherty  r.  Van  Nostrand,  1  Hoff.  Ch.  68-70 ; 
Anderson  v.  Lemon,  4  Selden  (N.  Y.),  236 ;  Kelley  v.  Greenleaf,  8  Story,  98, 
101 ;  Burdon  o.  Barkus,  8  Giff.  412 ;  8  Jur.  N.  S.  130, 656 ;  81  L.  J.,  Ch.  521 ; 
4  De  G.,  F.  &  J.  42. 
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by  which  she  gave  to  the  children  who  were  entitled  to  two-thirds 
as  against  her  one-third,  the  entire  interest  in  the  intestate's  share 
in  the  mines  (which,  no  doubt,  in  one  sense,  would  comprehend 
the  property  in  question),  taking  to  herself  an  equivalent  for  her 
one-third,  but  not  comxected  with  that  property.  Having  so  parted 
with  her  interest,  it  is  said  she  has  no  right  whatever  to  come  here 
as  against  the  partners,  to  claim  the  lease  in  question,  as  part  of 
the  partnership  property.  Now  this,  at  first,  raised  a  difficulty  in 
my  mind,  which  I  was  anxious  to  have  removed  before  I 
*  300  disposed  of  the  *  case  upon  that  point ;  but,  upon  consider- 
ation, and,  after  hearing  what  has  been  argued  on  the  other 
side,  I  am  very  clearly  of  opinion  that  the  plaintiff  has  not  lost 
her  right,  nor  can  she  denude  herself  of  the  duty  of  realizing  the 
partnership  property,  she  being  the  only  person  who  can  do  it.^ 
Those  to  whom  she  assigned  cannot  do  it ;  they  are  under  no  obli- 
gation ;  they  have  no  privity  whatever  with  the  defendants. 

If,  indeed,  it  had  been  a  simple  case  of  a  part-owner  of  a  prop- 
erty, not  the  subject  of  partnership,  there  being  no  intervening 
duty  to  be  performed,  and  the  share  of  the  deceased  part-owner 
had  been  assigned,  it  might  have  been  said  that  the  right  to  the 
benefit  of  the  new  lease  would  accrue  to  those  who  could  show 
tiUe  to  the  assigned  share  ;  but,  in  that  case,  there  would  be  no 
intervening  interest  to  be  provided  for,  no  duty  to  be  performed. 
The  assignment,  however,  of  1839,  cannot  take  effect  in  this  way. 
There  was  no  interest  to  deal  with,  except  what  arose  upon  wind- 
ing up  the  partnership  estate ;  it  was  property  which  was  part  of 
the  partnership  interest ;  ^  part,  therefore,  of  the  property  to  be 
realized,  and  made  applicable  to  the  settlement  of  the  partnership 
afiairs,  before  any  matter  could  arise  which  could  be  the  subject  of 
assignment.  The  plaintiff  could  not  part  with  this ;  it  was  a  duty 
which  she  owed,  a  liability  to  which  she  was  subject,  as  between 
herself  and  the  other  partners.  The  beneficial  interest  arising 
from  it  might  become  part  of  the  husband's  undisposed  of  estiette ; 
but  it  would  be  only  that  which  remained  after  the  prior  applicar 
tion  of  it,  according  to  the  rules  of  partnership.  Now  that  has 
not  been  done ;  and  the  plaintiff,  therefore,  as  between  herself  and 
the  defendants,  is  now  seeking  to  have  the  partnership  transactions 

>  1  Lindley  Partn.  (£ng.  ed.  1860)  887 ;  Stainton  o.  The  Carron  Company, 
18  Beav.  146. 

*  1  Ldndley  Partn.  (Eng.  ed.  1860)  548. 
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settled,  the  partnership  debts  paid,  and  the  partnership  prop- 
erty realized,  for  th6  purpose  of  meeting  *  obligations.  *  801 
She  has  not  parted  with  that  interest,  and  has  it  not  in  her 
power  to  part  with  it.  To  say  that  she  assigned  it  to  her  children, 
is  to  say  she  did  more  than  the  law  permitted  her  to  do.  She 
could  only  assign  to  her  children  that  which  belonged  to  her  hus- 
band, as  his  property ;  and  nothing  so  belonged  to  him,  except 
subject  to  the  prior  obligations  of  the  partnership,  which  obliga- 
tions are  to  be  performed  by  her  ;  and  which  interests,  so  far  as 
they  are  connected  with  the  partnership,  are  to  be  represented  by 
her. 

I  am,  therefore,  of  opinion  that  the  plaintiff  has  still  left  in  her 
such  an  interest  growing  out  of  her  duty  of  personal  representa- 
tive, as  gives  her  a  right  to  realize  the  partnership  property.  The 
properly  in  question  is  part  of  the  partnership  estate ;  that  there- 
fore gives  her  a  right  to  assert  a  title  to  the  new  lease  as  part  of 
the  partnership  property.  This  is  the  view  of  the  Vice-Chancellor; 
and  it  is  the  correct  view,  though  at  first  sight  it  struck  me  that 
the  rule  might  be  otherwise,  and  that  there  might  be  a  difficulty 
from  ^ant  of  interest.  Considering,  however,  the  nature  of  the 
interest  which  the  plaintiff  has  and  the  duties  she  has  to  perform, 
I  am  satisfied  that  she  had  an  interest,  which  she  has  not,  and 
could  not  have  parted  with.  I  think,  therefore,  that  the  Yice- 
Ghancellor's  order  is  right,  and  that  this  motion  must  be  refused 
with  costs. 
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RAILWAY  COMPANY,  and  of  The  JOINT-STOCK 
COMPANIES  WINDING-UP  ACT,  1848  (11  &  12  Vict, 
c.  45). 

Ex  parte  UARSK.^ 

1849.    Nov.  7. 

Under  the  proyisions  of  the  Joint-stock  Companies  Winding-up  Act,  the  Master 
has  no  jurisdiction  to  order  the  costs  of  improperly  swnmoning  persons  as 
liable  to  contribute  to  be  paid  by  the  official  manager.' 

>  S.  C.  1  H.  &  T.  678. 

'  2  Lindley  Fartn.  (Eng.  ed.  1860)  1146. 
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This  was  an  application  on  behalf  of  Samuel  Charles  Marsh,  an 
alleged  contributory  in  the  above  company,  for  the  discharge  of  an 
order  made  in  this  matter  by  the  Vice-Chancellor  Knight  Bruce, 
on  the  3d  August,  1849  (whereby  it  was  ordered  that  a  motion 
similar  in  effect  to  the  present  should  stand  over  until  the  further 
order  of  the  Court,  without,  prejudice  to  any  question,  and  that 
any  of  the  parties  interested  were  to  be  at  liberty  to  apply  to  the 
Court,  as  they  might  be  advised),  and  that  so  much  of  an  order 
made  by  John  Edmund  Dowdeswell,  Esq.,  the  Master  to  whom 
this  matter  stood  referred,  bearing  date  the  9th  July,  1849,  where- 
by it  was  ordered,  that  the  costs  of  the  alleged  contributories  who 
appeared  before  him,  and  who  had  entered  their  appearances  as 
thereinbefore  mentioned,  when  taxed,  should  be  paid  to  such  alleged 
contributories  out  of  the  general  estate  of  the  said  company,  might 
be  varied,  either  by  directing  that  the  costs  of  the  alleged  contrib- 
utories, or  of  Samuel  Charles  Marsh,  when  taxed  in  pursuance 
of  the  order,  might  be  paid  to  them,  or  to  Samuel  Charles  Marsh, 
by  William  Cook  Spiller,  the  official  manager  in  this  matter,  or 
by  directing  that  the  said  costs  of  the  said  alleged  contributories, 
or  of  the  said  Samuel  Charles  Marsh,  when  taxed  as  thereinbe- 
fore mentioned,  might  be  paid  to  them,  or  to  the  said  Samuel 
Charles  Marsh,  by  the  said  William  Cook  Spiller,  the 
*  803  official  manager  in  this  matter,  and  that  such  costs,  *  when 
paid,  might  be  allowed  to  him  out  of  the  general  estate  of 
the  company,  or  otherwise  as  might  be  just. 

By  the  proceedings  in  the  Master's  office,  it  appeared  that,  on 
the  18th  June,  1849,  W.  C.  Spiller  was  appointed  official  manager, 
and  that  a  list  of  contributories  had  at  that  time  been  received 
from  the  solicitor  of  the  company,  and  an  advertisement,  signed 
for  and  on  behalf  of  the  official  manager,  had,  in  pursuance  of  the 
Master'^  direction,  been  inserted  in  the  papers,  announcing  the 
intention  of  the  Master  to  settle  the  list,  of  contributories  of  the  com- 
pany on  the  9th  July,  1849. 

On  the  occasion  of  the  meeting,  on  the  9th  July,  the  Master  cer- 
tified, among  other  things,  that  no  proper  list  of  contributories  of 
the  company  had  been  filed  in  his  office  (the  list  which  had  been 
placed  on  the  file  not  having  been  made  out  or  verified  by  the  official 
manager)  ;  and,  being  of  opinion  that  there  was  no  -list  before  him 
on  which  he  could  proceed,  and  that  the  alleged  contributories  who 
had  appeared  were  entitled  to  the  costs  of  their  appearance,  he 
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ordered  their  costs  to  be  paid  out  of  the  general  estate  of  the  com- 
panj. 

Mr.  Rovndell  Palmer^  in  support  of  the  appeal  motion.  —  The 
question  is,  whether  the  Master,  in  this  initiatory  proceeding  under 
the  Winding-up.  Act,  can  throw  upon  the  company  the  burden  of 
costs  which  haye  been  occasioned  by  the  default  of  the  official  man- 
ager. Even  supposing  this  should  be  so,  there  can  be  no  ground 
whatever  for  making  the  payment  of  a  party,  improperly  brought 
before  the  Master,  contingent  on  the  solvency  of  the  company; 
and  even  if  Ithat  company  were  solvent,  the  innocent  shareholders 
ought  not  to  suffer.  The  59th  section  of  the  Act  expressly  con- 
templates the  payment  of  costs  by  the  official  manager  per- 
sonally; and  *the  intention  of*  the  lOSd  section  is  clearly  *804 
not  to  abridge  the  powers  of  the  Master.  It  is  enacted  by 
that  section  ^'  that  the  general  costs  of  winding  up  the  estate,  and 
the  costs  of  proving  debts  and  trying  issues,  and  of  all  other  mat- 
ters in  which  creditors  or  any  particular  contributories,  or  classes 
of  contributories,  or  alleged  contributories  of  such  company,  shall 
be  interested,  shall  be  at  the  discretion  of  the  Master,  and  shall  be 
paid  either  out  of  the  general  estate  of  such  company,  or  out  of 
any  portion  of  the  general  estate,  or  shall  be  debite4  or  credited  to 
any  individual  contributories  or  classes  of  contributories,  or  shall 
be  subject  to  such  set-off  as  the  Master  shall  from  time  to  time 
direct."  He  also  referred  to  the  59th,  64th,  95th,  96th,  104th, 
105th,  and  106th  sections  of  the  Act. 

Mr.  Russell  and  Mr.  Roxburgh^  for  the  official  manager,  con- 
tended that  no  blame  was  imputable  to  him,  he  having  merely 
acted  in  obedience  to  the  Master's  orders ;  that,  by  the  77th  sec- 
tion of  the  Act,  the  Master  had  power  to  certify  lists,  and,  in  this 
instance,  the  official  manager  had  at  most  only  adopted  the  lists 
which  the  Master  had  accepted ;  that  the  only  cases  in  which  the 
Master  had  power  to  inflict  costs  on  the  official  manager  personally 
were  specified  in  the  59th  section. 

Mr.  Roundell  Palmer j  in  reply. 

The  Lord  Ohangellor  said,  that  the  jurisdiction  of  the  Mas- 
ter as  to  costs  was  entirely  dependent  on  the  construction  to  be  put 
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on  the  various  sections  of  the  Winding-up  Act  which  had  been 
cited.    The  59th  section,  in  effect,  shows  that  the  Master  has  power 

to  make  the  official  manager  paj  costs  in  certain  specified 
*  305   cases ;  but  I  am  clearly  of  opinion,  that  the  provisions  *  of 

the  Act  do  not  give  the  Master  jurisdiction  to  order  the 
costs,  of  improperly  summoning  persons  as  liable  to  contribute,  to 
be  paid  by  the  official  manager.  That  section  only  applies  to  acts  of 
the  official  manager  in  relation  to  any  judgment,  decree,  or  order 
entered  up  against  him  as  representing  the  company,  and  directs 
that  he  shall  be  reimbursed  all  costs  and  charges,  except  when  the 
same  have  been  unduly  or  improperly  sustained  or  incurred  by 
him.  It  does  not,  however,  at  all  contemplate  the  case  now  before 
the  Court. 

The  108d,  105th,  and  106th  sections  of  the  Act  are  all  material 
to  the  present  question  ;  but  the  96th  section  is  the  most  important 
of  those  which  have  been  cited,  because,  by  that  section,  it  is 
enacted  that ''  the  Master  shall,  in  proceeding  under  any  reference 
to  be  made  to  him  by  any  such  order,  absolute  or  otherwise,  under 
the  Act,  have  and  exercise  all  the  powers  and  autliorities,  not 
being  at  variance  with  the  powers  and  autliorities  vested  in  him  by 
the  Act,  which  he  could  in  any  wise  have  and  exercise  under  the 
practice  of  the  Court,  in  any  matter  referred  to  him  by  a  decree  or 
order  made  and  pronounced  in  a  suit."  Now  if  the  affairs  of  this 
company  had  to  be  administered  under  a  decree,  it  is  obvious  that 
the  Master  could  not  have  exercised  the  discretion  as  to  costs, 
which  it  is  now  contended  he  ought  to  have  done.  The  error  com- 
mitted by  the  framers  of  the  Act  is,  that,  in  taking  away  the  juris- 
diction of  the  Court,  and  giving  it  to  the  Master,  they  have  not  also 
given  him  that  power  of  awarding  costs  which  the  Court  possesses 
after  decree  made,  but  have  limited  him  to  the  exercise  of  those 
powers  only,  which  he  possesses  under  a  decree  or  order  of  refer- 
ence pronounced  in  a  suit.  I  am,  therefore,  of  opinion  that  there 
is  no  ground  for  ordering  the  official,  manager  to  pay  these 
costs. 
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♦  In  the  Matter  of  The  NORTH  OF  ENGLAND  JOINT-   •  806 
STOCK  BANKING  COMPANY,  and  In  the  Matter 
of  The  JOINT-STOCK  COMPANIES  WINDING-UP 
ACT,  1848  (11  &  12  Vict.  c.  45). 

Ex  parte  SANDERSON.^ 
1849.    November  7. 

The  38d  sectaon  of  the  12  &  13  Vict.  c.  108,  is  retrospeotive  in  its  operation, 
and  precludes  the  rehearing  of  any  motion  before  the  Lord  Chancellor,  notice 
of  which  motion  has  not  been  given  within  three  weeks  after  the  order  com- 
plained of  shall  have  been  made.* 

The  order  appealed  from  in  this  case  was  drawn  up  on  the  7th 
July,  1849 ;  but  the  notice  of  the  appeal  was  not  served  until  tlie 
29th  August  following. 

Mr.  Bacon  and  Mr.  Headlam  were  about  to  open  the  case,  when 

Mr.  Russell  and  Mr.  J.  H.  Taylor  (who  appeared  in  support  of 
the  order)  took  a  preliminary  objection,  that  the  appeal  was  pre- 
cluded by  the  38d  section  of  the  Winding-up  Amendment  Act  (12  & 
13  Vict.  c.  108),  which  received  the  royal  assent  on  the  Ist  August, 
1849.  By  that  section  (which  refers  also  to  the  Act  of  1848)  it 
is  enacted,  that ''  no  notice  of  motion  for  a  rehearing  before  the 
Lord  Chancellor  of  Great  Britain  or  Ireland  respectively  of  any 
order  of  the  Master  of  the  Rolls  in  England  or  Ireland,  or  of  any  of 
the  Yice-Chancellors  in  England  under  the  said  Act,  or  this  Act, 
shall  be  given  after  the  expiration  of  three  weeks  after  the  order 
complained  of  shall  have  been  made." 

Mr.  Bacon.  —  By  the  Act  11  &  12  Vict.  c.  45,  there  is  no  limit 
to  the  time  for  appealing,  and  it  would  be  most  unjust  to  hold  that 
a  party  against  whom  a  decision  had  been  made  twenty  days  before 
the  passing  of  the  12  &  18  Vict.  c.  108,  should  be  limited 
by  that  Act  to  one  day  for  •  appealing.  There  is  no  clause  *  307 
in  this  last  Act  fixing  the  date  of  its  operation. 

>  S.  C,  1  H.  &  T.  486. 

'  See  In  re  Portsmouth  Banking  Co.,  L.  R.,  2  Eq.  168,  171;  2  Lindley 
Partn.  (Eng.  ed.  1860)  1078,  1085 ;  Ex  parte  Green,  1  Jur.  N.  S.  33. 
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The  Lord  Chancellor  said,  that  the  first  Act  (11  &  12  Vict, 
c.  45)  had  specified  no  time  within  which  a  case  might  be  reheard, 
but  that  the  38d  section  of  the  later  Act  (12  &  18  Vict.  c.  108) 
was  in  terms  retrospective  and  imperative,  and  expressly  excluded 
the  present  appeal  from  being  now  brought  before  him.  His  Lord- 
ship added,  that  this  effect  could  not  have  been  intended  by  the 
framers  of  the  Act,  but  that  the  words  were  too  strong  to  admit  of 
his  exercising  any  discretion,  and  left  him  no  alternative  but  to 
dismiss  the  motion  with  costs. 


In  the  Matter  of  The  NORTH.  OP  ENGLAND  JOINT-STOCK 
BANKING  COMPANY,  and  of  The  JOINT-STOCK  COM- 
PANIES WINDING-UP  ACT,  1848  (11  &  12  Vict.  c.  45). 

Ex  parte  HALL.i 

1849.    November  7,  8,  10. 

A  widow  possessing  shares  in  a  joint-stock  company  as  representing  her  deceased 
hosband,  in  whose  name  the  shares  stood,  on  occasion  of  her  second  marriage, 
assigned  the  shares  by  deed  to  a  trustee  for  herself,  but  no  transfer  of  the 
shares  according  to  the  provisions  of  the  deed  of  settlement  of  the  company, 
was  actually  made.  The  Lord  Chancellor,  reversing  the  decision  of  the 
Master  and  of  the  Vice-Chancellor  E^nioht  Brucb,  refused  to  hold  the  trustee 
liable  as  a  contributory,  there  being  no  other  evidence  to  show  that  he  had 
in  any  way  connected  himself  with  the  company,  except  the  circumstance  that 
he  had  communicated  to  the  company  the  fact  of  the  deed  of  assignment,  and 
had  received  dividends  and  signed  receipts  for  the  same  on  behalf  of  the 
widow." 
Lordship,  however,  ordered  a  motion  for  striking  the  trustee^s  name  out  ol 


>  S.  C,  1  H.  &  T.  680. 

'  A  trustee  who  is  really  a  shareholder  is  a  contributory.  Fenwick^s  Case,  1 
De  G.  &  S.  557 ;  Wilson  v,  Keating,  5  Jur.  N.  S.  815 ;  Ftice  and  Brown^s  Caae, 
8  De  6.  &  S.  146.  In  Ex  parte  Hall,  reported  in  the  text,  the  trustee  had 
never  become,  or  apparently  intended  to  become,  a  shareholder,  although  he 
had  received  the  dividends  on  behalf  of  the  lady  to  whom  the  shares  belonged. 
See  Fim's  Case,  3  De  G.  &  S.  11 ;  Hennessey's  Case,  3  De  G.  &  S.  11 ;  Ex 
parte  Scully,  6  Irish  Ch.  72 ;  Ex  parte  Finlay,  26  Beav.  182 ;  27  L.  J.  Ch.  664; 
Strafibn's  Executor's  Case,  1  De  G.,  M'N.  &  G.  588 ;  Re  Herefordshire  Banking 
Co.,  12  W.  R.  564. 
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the  list  of  contributories  to  stand  over,  giving  liberty  to  the  official  manager 
to  take  such  proceedings  at  law  to  establish  the  liability  of  the  trustee  as  he 
might  be  advised.* 

This  was  an  appeal  motion,  to  discharge  so  much  of  an  order 
made  by  the  Yice-Chancellor  Enioht  Bruce,  on  the  18th  July, 
1849,  as  ordered,  that  John  Hall  should  be  deemed  liable  as 
a  contributory  of  the  *  North  of  England  Joint-stock  Bank-  ♦  808 
ing  Company  from  the  23d  March,  1842 ;  and  also  to  reverse 
a  decision  of  the  Master,  whereby  the  name  of  the  said  John  Hall 
was  included  in  thef  list  of  contributories  as  a  contributory  without 
qualification,  in  respect  of  six  shares,  as  trustee  for  Elizabeth 
Outerston,  otherwise  Taylor.  The  motion  proceeded  to  ask  that 
the  name  of  John  Hall  might  be  struck  out  of  the  list  of  con* 
tributories,  and  that  the  official  manager  might  be  ordered  to  pay 
to  John  Hall  the  costs  incurred  by  him  in  defending  the  proceed- 
ings of  the  official  manager  against  him  in  this  matter,  and  of  his 
motion,  and  also  of  the  present  application.  The  circumstances 
out  of  which  the  question  in  this  case  arose  were  the  following. 

Andrew  Outerston,  the  husband  of  Elizabeth  Outerston,  was  at 
the  time  of  his  death  possessed  of  six  shares  in  the  North  of 
England  Banking  Company,  and  his  name  was  entered  as  owner 
in  respect  of  these  shares  in  the  share  register  of  the  company. 
He  died  on  the  6th  September,  1839,  and  by  his  will  gave  the 
whole  of  his  real  and  personal  estate  to  his  wife,  and  appointed 
her  sole  executrix.  Elizabeth  Outerston  accordingly  proved  the 
will,  and  subsequently  married  Robert  Taylor.  By  a  settlement 
executed  on  the  occasion  of  this  marriage,  and  dated  the  28d 
March,  1842,  various  shares,  including  the  six  shares  in  the  North 
of  England  Banking  Company,  were  afifected  to  be  assigned  and 
transferred  by  Elizabeth  Outerston  to  John  Hall  upon  certain 
trusts  for  her  separate  use. 

It  appeared  in  evidence  before  the  Master,  that  the  probate  of 
the  will  was  exhibited  to  the  bank  on  the  17th  December,  1889, 
and  that  John  Hall  represented  himself  as  the  trustee  imder  the 
will ;  that  there  was  also  a  memorandum  in  the  share  ledger  book 
of  the  bank,  dated  23d  March,  but  without  any  year,  in  the 
following  ♦terms:  "John  Hall,  26  Brandling  Place,  is  ♦309 
appointed  trustee  by  deed  of  23d  March,  and  invested  with 

*  As  to  this  and  the  costs  of  the  case,  see  Ex  parte  Hall,  1  De  6.,  M^N.  & 
G.  1. 
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the  entire  controul,"  this  entry  having  been  made  more  than  four 
years  previously  to  December,  1848.  It  also  appeared  that,  though 
no  communication  had  taken  place  with  John  Hall  at  the  time 
when  the  entry  was  made,  yet  that,  since  the  stoppage  of  the 
bank,  which  took  place  in  March,  1847,  John  Hall  had  informed 
the  cashier  that  Elizabeth  Outerston,  previously  to  her  second 
marriage,  was  anxious  to  put  her  affairs  into  the  hands  of  a 
trustee,  and  that,  with  his  consent,  a  deed  was  prepared,  appoint- 
ing him  (John  Hall)  trustee  of  her  affairs.  It  further  appeared 
that,  after  the  decease  of  Andrew  Outerston,  his  name  continued 
to  be  returned  as  the  owner  of  six  shares  in  the  list  of  names 
required  to  be  half-yearly  returned  to  the  Stamp  Office  until 
March,  1841;  that  then  the  name  of  Elizabeth  Outerston  was 
returned  until  April,  1842 ;  then  the  name  of  Andrew  Outerston 
in  December,  1842 ;  and  that  after  this  time  the  returns  down  to 
the  7th  April,  1848,  were  sometimes,  "  A.  Outerston's  executors," 
and  sometimes  ^^  A.  Outerston's  trustee ; "  that  on  the  7th  April, 
1848,  the  return  was, "  Outerston  Elizabeth,  executrix  of  Outerston 
Andrew,  Newcastle,  John  Hall  appointed  as  trustee  to  Elizabeth 
Outerston;"  and  that  the  like  return  was  made  on  the  19th 
October,  1848.  It  was  also  proved  that  John  Hall  had  attended 
meetings  of  the  company,  and  that  the  first  dividends  which 
became  due  after  Andrew  Outerston's  death  were  received  by  John 
Hall  on  behalf  of  the  widow,  and  that  they  continued  to  be 
received  by  him  until  the  failure  of  the  bank ;  that  the  dividend 
warrant  receipts  were  also  signed  in  various  ways,  sometimes, 
"  for  Andrew  Outerston's  executors,  John  Hall,"  on  one  occasion, 
"  for  the  executors  of  A.  Outerston  and  self,  John  Hall ; "  that  on 

the  12th  September,  1844,  the  receipt  was, "  John  Hall, 
♦  810    Elizabeth  Outerston's  trustee ; "  ♦  on  the  10th  March,  1845, 

"per  pro,  Eliz.  Outerston,  John  Hall;"  that  on  the  9th 

• 

September,  1845,  the  receipt  was,  "  for  trustees  of  Mrs.  A.  Outer- 
ston and  self,  John  Hall ; "  and,  on  the  15th  September,  1846, 
"for  Elizth.  Outerston  Ex.  of  the  late  Andw.  Outerston,  John 
Hall."  By  the  affidavit  of  John  Hall,  which  was  not  contradicted, 
it  appeared  that  the  words,  "  Elizabeth  Outerston's  trustee,"  in 
the  dividend  warrant  of  the  12th  September,  1844,  were  not 
written  with  his  knowledge  or  consent,  or  in  his  presence ;  and 
that  he  never  gave  any  authority  to  any  person  to  write  those 
words  upon  any  dividend  warrant,  but,  on  the  contrary,  whenever 
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he  received  such  dividends,  he  gave  the  clerk  of  the  company, 
who  paid  the  same,  to  understand  that  he  received  the  same  for 
Elizabeth  Outerston. 

Under  these  circumstances  the  Master,  at  the  instance  of  the 
official  manager,  inserted  the  name  of  John  Hall  in  the  list  of  con- 
tributories  without  qualification;  but  the  Vice-Chancellor  Knight 
Bruce,  bj  the  order  above  stated,  limited  his  liability  to  a  period 
not  anterior  to  the  date  of  the  settlement. 

From  this  decision  of  the  Yice-Ghancellor,  both  John  Hall  and 
the  official  manager  appealed;  the  latter  desiring  an  absolute 
afi&rmance  of  the  Master's  finding,  and  John  Hall  seeking  its 
reversal  in  the  terms  of  the  present  motion. 

The  following  clauses  of  the  company's  deed  of  settlement  have 
reference  to  the  question  raised  between  the  parties. 

Clause  28.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  any  deceased  shareholder, 
or  the  assignee  of  any  bankrupt  or  insolvent  debtor  pos- 
sessed of  shares,  shall  not  be  a  *  member  of  the  company  *  811 
in  respect  of  such  shares  as  shall  be  vested  in  him  in  any 
of  the  aforesaid  capacities  respectively ;  but  such  assignee  of  a 
bankrupt  or  insolvent  debtor  shall  sell  and  dispose  of  such  shares  in 
manner  and  subject  to  the  provisions  hereinbefore  expressed  and 
contained  with  respect  to  the  sale  and  transfer  of  shares ;  and  any 
such  husband,  executor,  administrator,  or  legatee  as  aforesaid 
shall  be  at  liberty  either  to  sell  and  dispose  of  the  shares  so  vested 
in  him  in  like  manner  and  subject  as  aforesaid ;  or,  at  his  option, 
to  become  a  member  of  the  company  in  respect  of  such  shares, 
on  complying  with  the  provisions  of  these  presents  as  next  here- 
inafter expressed  in  that  behalf. 

Clause  29.  The  husband  of  any  female  shareholder,  or  the 
executor,  administrator,  or  legatee  of  a  deceased  shareholder  who 
shall  be  desirous  of  becoming  a  member  of  the  company  in  respect 
of  the  shares  vested  in  him  in  any  of  such  capacities  respectively, 
shall  give  notice  in  writing  at  the  banking-house  of  the  company 
in  Newcastle-upon-Tyne  of  such  his  desire,  in  which  notice  shall 
be  expressed  the  name  and  place  of  abode  of  the  person  giving  the 
same,  and  the  name  of  the  shareholder  in  whose  place  or  right  he 
claims,  and  the  number  of  shares  in  respect  whereof  he  is  desir- 
ous of  becoming  a  member ;  whereupon,  and  upon  otherwise  com- 
plying with  the  provisions  of  the  deed  of  settlement,  he  shall  be 
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admitted  and  become  a  member  of  the  company  in  respect  of  such 
shares,  and  have  the  same  transferred  into  his  name  accordingly, 
and  shall  be  personally  charged  with  the  duties  and  liabilities  inci- 
dent to  the  ownership  of  the  same. 
Clause  80.  The  husband  of  any  female  shareholder,  or  the  exec- 
utor, administrator,  or  legatee  of  any  deceased  shareholder 
*  812  who  shall  not  under  the  provision  *  lastly  hereinbefore  con- 
tained, elect  to  become  a  member  of  the  company  in  respect 
of  the  shares  vested  in  him  in  any  such  capacity ;  and  also  the 
assignee  of  any  bankrupt  or  insolvent  debtor  possessing  shares 
shall  be  entitled  to  receive  any  dividend  which  shall  have  become 
due  on  the  shares  so  vested  in  him  in  any  such  capacity  as  afore- 
said before  his  title  to  the  same  shares  accrued ;  but  no  dividends 
which  shall  become  due  on  the  same  shares  after  his*  title  shall 
have  accrued,  shall  be  payable  to  or  demandable  by  him,  but 
shall,  till  some  person  shall  have  become  a  member  of  the  com- 
pany  in  respect  of  the  same  shares,  remain  in  suspense,  and  shaU 
not  be  paid  till  the  transfer  thereof  shall  be  completed,  and  the 
new  holder  thereof  shall  claim  the  same  ;  and  every  transfer  shall 
carry  with  it  the  profits  and  interest,  and  share  of  capital  and  sur- 
plus or  guarantee  fund  in  respect  of  the  shares  transferred,  so  as 
to  close  all  the  right  and  interest  of  the  party  or  parties  making 
such  transfer  in  respect  of  such  transferred  shares. 

Clause  32.  Every  person  to  whom  shares  shall  be  transferred, 
and  who  shall  not  then  be  a  member  of  the  company,  and  subject 
to  the  provisions  of  the  deed  of  settlement  in  respect  of  any  other 
shares,  and  every  person  who  being  the  husband  of  any  female 
shareholder,  or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder  as  aforesaid,  shall,  by  notice  in  writing  as 
aforesaid,  signify  to  the  directors  his  desire  to  become  a  member  of 
the  company  in  respect  of  the  shares  vested  in  him  in  such  capacity, 
and  shall  not  at  the  time  of  the  said  shares  becoming  vested  in  him 
by  the  means  aforesaid  be  a  member  of  the  company,  and  subject 
as  last  aforesaid  in  respect  of  any  other  shares,  shall,  as  to  all 
duties,  obligations,  claims,  and  demands  upon  or  against  him  in 
respect  of  such  shares,  be  considered  a  member  of  the  company 
from  the  time  of  the  same  shares  being  so  transferred  to,  or 
*813  so  becoming  *  vested  in  him  as  aforesaid;  but  as  to  all 
profits,  rights,  privileges,  benefits,  and  advantages  to  arise 
from  the  same  shares,  no  such  person  shall  be  considered  as  a  mem- 
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ber  in  respect  of  the  Bame  until  he  shall  have  executed  the  deed  of 
settlement. 

Mr.  Malins  and  Mr.  Hallett^  in  support  of  the  motion  of  J.  Hall, 
contended,  that  J.  Hall  could  never  be  regarded  in  any  other  char- 
acter than  as  equitable  assignee  of  the  shares,  and  that,  as  his 
name  had  not  appeared  in  the  bank  returns  to  the  Stamp  Office 
until  after  the  failure  of  the  bank,  his  status  could  not  thereby  be 
altered ;  that  the  32d  clause  of  the  company's  deed  of  settlement 
quite  precluded  any  other  hypothesis.  They  insisted  that  the  right 
to  charge  J.  Hall  was  one  which  must  be  tried  at  law:  Armstrong's 
Case  ;  (a)*  that  the  cases  of  Ness  v.  Angas^  (b)  and  Ness  v.  Am- 
strong ^(^c^  showed  that  at  law  there  was  in  fact  no  liability.  They 
further  contended,  that  the  original  liability  of  Mrs.  Outerston  had 
never  formally  been  got  rid  of.  Chartres'  Case^  (d)  Ex  parte 
Morgan,  (e) 

Mr.  Bacon  and  Mr.  Headlam^  contra,  admitted,  that,  with  regard 
to  J.  Hall,  the  strict  provisions  of  the  deed  of  settlement  had  been 
dispensed  with  in  respect  of  the  receipt  of  dividends ;  but  they 
urged  that  that  was  a  concession  on  the  part  of  the  company,  and 
at  all  events  could  not  avail  J.  Hall  so  as  to  permit  him  now  to  set 
up  his  own  non-compliance  with  the  formalities  of  the  deed. 
Bumes  v.  PenneU.  (g*)  They  contended,  that,  by  ♦  the  11  *  314 
&  12  Vict.  c.  45,  §  49,  the  books  of  the  company  were  primd 
facie  evidence  of  a  shareholder's  liability ;  that  the  company  hav- 
ing notice  of  the  marriage  settlement,  J.  Hall  was  from  the  time 
of  such  notice  constituted  a  shareholder,  and  that  this  fact,  coupled 
with  the  circumstance  of  his  receiving  the  dividends  and  attending 
the  meetings,  was  inconsistent  with  any  other  character  than  that 
of  shareholder.  They  referred  also  to  the  32d  clause  of  the  com- 
pany's deed,  as  expressly  making  parties  in  the  situation  of  J.  Hall, 
members  in  respect  of  liability,  but  not  as  to  profit. 

Without  calling  for  a  reply, 

(a)  1  De  6.  &  S.  565,  p.  571,  note  (a). 
(6)  Before  the  Exchequer,  8th  May,  1849. 

(c)  Before  the  Exchequer,  30th  May,  1849. 

(d)  1  De  G.  &  S.  681. 
(«)  Ante,  p.  225. 

(^)  Before  the  House  of  Lords,  July,  1849. 
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The  Lord  Chancellor.  —  From  what  passed  yesterday,  I  felt 
perfectly  satisfied  that  I  could  not,  with  any  certainty  of  doing  jus- 
tice, dispose  of  this  case  upon  the  evideace  before  me,  and  I  there- 
fore threw  out  for  the  consideration  of  the  counsel  for  the  official 
manager,  whether  he  would  or  would  not  accept  an  offer  which  I 
was  disposed  to  make,  of  giving  him  an  opportunity  of  proceeding 
to  establish  his  right,  if  he  could,  at  law.  This  offer  was  declined 
in  consequence,  as  it  would  appear,  of  the  decisions  which  have 
taken  place  in  the  courts  of  common  law  ;  and  the  question  there- 
fore now  is,  whether  I  am  to  hold  an  individual  liable  to  a  legal 
demand  at  the  instance  of  a  party,  who,  while  seeking!  to  impose 
that  legal  demand,  admits  that  he  has  no  case  at  law.  The  case  is 
thus  reduced  to  a  simple  proposition,  and  what  I  have  to  decide  is, 
whether  the  Master  in  the  first  instance,  and  afterwards  the  Vice- 
chancellor  Knight  Bruce,  came  to  a  right  conclusion,  in  deciding 
that  Mr.  Hall  was  liable  at  all,  the  only  difference  between  the  two 
decisions  being  as  to  the  period  from  which  the  liability  was  to  com- 
mence. 
*  815  *  Now  nothing  can  be  more  simple  than  the  facts,  and 
nothing  appears  to  me  more  simple  than  the  law  as  appli- 
cable to  the  facts.  A  lady  holding  some  shares,  as  representing 
her  former  husband,  being  about  to  marry  again,  executes  a  deed, 
professing  to  assign  those  shares  to  a  trustee  for  herself.  She  did 
not,  however,  actually  transfer  these  shares,  though  it  has  been 
assumed  throughout  the  argument  that  there  was  such  transfer ; 
and  it  is  now  sought  to  make  a  contributory,  and  personally  liable 
to  all  the  debts  of  the  concern,  the  gentleman  who  came  forward 
merely  to  protect  this  lady  by  being  trustee  of  the  settlement. 
Although  it  would  indeed  be  a  hard  case  that  a  party  interfering 
merely  for  the  benefit  of  a  married  woman,  who  is  in  possession 
of  shares  in  a  banking  company,  should  find  himself  involved  in 
all  the  liabilities  of  a  bankrupt  speculation,  yet  if  the  law  is  such 
as  to  throw  that  burden  upon  him,  he  must  endure  it.  It  cannot, 
however,  but  be  a  matter  of  extreme  anxiety  with  me,  before  I 
impose  upon  an  individual  such  a  responsibility,  to  see  that  the 
facts  of  the  case  clearly  justify  me  in  so  doing.  No  one  can  doubt 
the  utility  of  the  Winding-up  Act ;  but  the  question  of  liability  is 
of  vital  importance  to  parties,  and  I  have  no  more  right  to  deal 
lightly  with  the  claim  against  an  alleged  contributory,  than  I 
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should  have,  in  trying  a  case  at  Nisi  Prius,  to  tell  the  jury  to  find 
a  verdict  for  the  plaintiff  before  the  case  was  proved  against  the 
defendant.  What  I  have  now  to  do  is  nothing  more  or  less  than 
to  try  the  liability  of  this  party ;  I  must,  in  effect,  decide  whether 
there  is  any  thing  to  make  him  legally  liable  to  the  creditors  of 
the  concern ;  and,  for  this  purpose,  whether  the  liability  arises  at 
law  or  in  equity  is  a  point  which  involves  no  material  distinction. 

I  will  now  state  in  a   few  words  what  there  is   in  the   evi- 
dence before  me  to  show  that  Mr.  Hall  had  not  in  any 
*  manner  made  himself  a  shareholder  in  this  concern.    It    *  316 
appears  by  his  own  statement  (and  that  is  the  only  thing  I 
can  rely  upon,  because  the  statement  on  the  other  side  is  so  vague) 
that  he  communicated  to  some  officer  of  the  company  the  fact  that 
the  assignment  (of  which  there  is  an  entry  in  the  book  by  some 
officer  of  the  company)  had  taken  place ;  that  this  communication 
was  not  made  for  the  purpose  of  his  becoming  a  shareholder  in  the 
concern,  not  for  the  purpose  of  standing  in  the  place  of  a  person 
who  was  really  a  shareholder,  but  simply  for  the  purpose  of 
cautioning  the  company  against  the  payment  of  the  dividends  to 
the  party  to  whom  they  might  otherwise  have  been  paid ;  that  is 
what  Mr.  Hall  states  was  the  object  of  the  communication.     The 
fact  of  this  verbal  communication  was  sworn  to  by  one  of  the 
clerks  of  the   concern,  and   he   admits   that  Hall  jdid  make  it 
for  the  purpose  just  ptated,  and  for  that  purpose  only.     From  the 
period  of  this  communication  Hall  received  the  dividends,  but 
the  shai*es  were  never  transferred ;  they  continued  to  stand  in  the 
name  of  the  original  owner,  and  there  is  nothing  to  show  that  * 
Hall  received  them,  or  applied  for  them,  or  that  they  were  paid 
to  him  in  the  character  of  assignee  of  the  shares,  or  that  he  was 
entitled  to  the  shares  at  all.     Some  of  the  receipts  are  on  behalf 
of  the  personal  representative,  and  some  of  them  are  by  procura- 
tion ;  some  are  in  terms  at  length  for  the  personal  representative, 
but  there  is  not  one  in  which  he  purports  to  receive  the  dividends 
in  his  character  as  assignee,  or  as  owner  of  the  shares  except  in 
a  single  instance,  where,  after  the  signature  of  his  name  having  no 
character  affixed  to  it,  there  is  written,  not  by  himself,  but  by 
some  other  person,  the  word  "  trustee  "  for  tlie  lady  who  is  the 
party  holding  them.    Now  he  denies  that  he  has  any  knowledge 
of  this  writing,  or  that  it  was  done  by  him ;  and  upon  the 
face  of  it,  it  does  not  appear  that  there  is  any  thing  *  to    *  817 
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lead  to  any  saspicion  that  it  was  done  by  him  or  with  his 
knowledge ;  it  is  after  his  name,  and  merely  for  the  purpose  of 
describing  the  character  of  the  person  who  signed  the  receipt,  and 
the  evidence,  also,  is  that  it  was  done  by  a  clerk  of  the  company. 
Now  except  the  facts,  to  which  I  have  adverted,  there  is  nothing 
whatever  to  connect  Mr.  Hall  with  the  company,  or  to  show  that 
he  ever  intended  to  become  a  member  of  the  company,  or  that  the 
company  ever  looked  upon  him  as  being  a  person  who  had  become 
a  member.  The  company's  deed  had  expressly  provided  for  the 
circumstances  in  which  Mr.  Hall  was  placed.  In  the  case  of  an 
assignment  it  provides  that,  if  the  party  having  the  assignment 
does  not  take  proper  steps  subsequently  to  become  a  member  of 
the  company,  the  shares,  aflier  six  months,  are  to  be  forfeited ;  and 
so,  again,  if,  being  an  assignee,  he  is  desirous  of  becoming  a  mem- 
ber of  the  company  by  virtue  of  the  deed  of  assignment  of  the 
shares  to  him,  it  provides  the  means  of  his  bringing  it  under  the 
consideration  of  the  directors,  whether  they  will  receive  him  as 
a  member  of  the  company  or  not.  Now  neither  of  these  steps  is 
taken  by  the  company,  or  by  the  individual  to  whom  the  shares 
were  assigned ;  but  the  transaction,  as  I  have  referred  to  it,  is  the 
whole  that  appears  to  have  taken  place. 

The  Master  says  that  Mr.  Hall  is  to  be  held  to  be  a  contributory, 
and  to  be  liable  to  contribute,  in  proportion  to  the  shares  assigned, 
to  all  the  debts  and  liabilities  of  the  company;  and  the  Yice- 
Ghancellor  Knioht  Bruce  has  taken  in  substance  the  same  course. 
Now,  if  an  action  were  tried,  legally  raising  the  question  of  the 
liability  of  this  individual  as  a  shareholder  in  this  concern,  or  his 
liability  to  the  debts  and  obligations  of  the  company,  would  there 
be  the  least  chance  (independently  of  all  technical  difficul- 
*  818  ties)  of  any  jury  *  coming  to  a  conclusion  that  he  was  liable  T 
I  should  not  say  so  much  as  to  the  probable  result  of  an 
action,  were  it  not  that  the  evidence  before  me  is  the  only  evidence 
which  would  be  presented  to  the  jury.  I  understand,  however, 
that  the  opportunity  of  trying  such  an  action  is  declined ;  and  if 
I  am  to  deal  with  the  case,  I  must  deal  with  it  upon  the  evidence, 
and  make  such  observations  as  strike  me  to  be  proper  to  guide 
and  regulate  the  conclusion  to  which  I  have  come.  If  an  oppor- 
tunity is  still  desired  of  trjdng  the  case  at  law,  I  will  not  bar  the 
official  manager  by  the  refiisal  already  made. 

In  consequence  of  this  suggestion  of  the  Lord  Chancellor, 
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Mr.  Bacon  J  on  behalf  of  the  official  manager,  requested  his 
Lordship  to  allow  him  time  to  consider  whether  he  should  accept 
the  offer. 

The  Lord  Chancellob  acceded  to  this  request,  observing,- — 
The  question  I  have  to  try  is,  whether  Mr.  Hall  is  a  contributory, 
his  name  being  entered  in  the  list  of  contributories,  which  list, 
after  a  certain  period,  is  not  to  be  questioned.  Ify  therefore,  I 
affirm  the  order  which  has  been  pronounced,  he  will  be  fixed  as 
a  contributory  to  all  the  liabilities  of  this  company.  Now  the  Act 
of  Parliament,  which  I  cannot  go  out  of,  says,  "  The  word  '  con- 
tributory '  shall  include  every  member  of  a  company  "  (which  Mr. 
Hall  clearly  is  not),  "  and  also  every  other  person  liable  to  con- 
tribute to  the  payment  of  any  of  the  debts,  liabilities,  or  losses 
thereof,  whether  as  heir,  devisee,  executor,  or  administrator  of  a 
deceased  member,  or  as  a  former  member  of  the  same,  or  as  heir, 
devisee,  executor,  or  administrator  of  a  former  member  of  the 
same  deceased  or  otherwise  howsoever."  The  question, 
then,  which  I  have  to  inquire  into  is,  whether  •  this  party  is  *  819 
proved  before  me  to  be  liable,  independently  of  this  Act,  to 
contribute  to  the  losses  of  the  concern.  The  evidence  before  me 
does  not  show  any  such  liability,  and  I  am,  therefore,  only  adopt- 
ing the  ordinary  course  in  saying  that,  though  the  case  is  not 
proved  here,  I  will  afford  an  opportunity  of  establishing  it  at  law, 
if  any  legal  liability  exists.  How  this  is  to  be  done  will  be  for  the 
party  to  consider  who  asserts  the  liability. 

November  10. 

Mr.  Bacon,  having  stated  the  willingness  of  his  client  to  accept 
the  offer  made  by  the  Lord  Chancellor,  of  trying  the  question  at 
law,  suggested  that  this  should  be  done  by  means  of  an  issue. 

The  Lord  Chanobllor,  however,  directed  the  motion  to  stand 
over,  with  liberty  for  the  official  manager  to  take  such  proceedings 
at  law  as  he  should  be  advised,  and  that  in  the  mean  time  no  call 
should  be  enforced  against  John  Hall.(a) 

(a)  Under  the  circumstances  above  stated,  the  motion  of  the  official  manager 
to  affirm  the  Maater^s  decision,  and  to  vary  the  Yice-ChanceUor^s,  was  not  pro- 
ceeded with. 
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GOODALE  V,  GAWTHORN.* 

1849.    November  9,  10. 

On  a  reference  to  the  Master  as  to  which  of  two  suits  instituted  on  behalf  of  an 
infant  was  most  for  his  benefit :  Held,  that  it  was  competent  for  the  plaintiff 
in  either  suit  to  amend  his  bill,  and  that  such  amendment  did  not  prevent  the 
Master  proceeding  with  the  reference.' 

In  this  case  there  were  two  suits,  both  of  them  instituted  on 

behalf  of  the  same  infant.     The  bill  in  the  first  suit  was 

♦  320    filed,  in  November,  1848,  in  the  Vice-Chancellor  *  Knight 

Bbuce's  Court  by  John  Dearlove,  as  next  friend ;  and  the 

second,  in  December,  1848,  in  the  Vice-Chancellor  of  England's 

Court,  by  Jane  Moss,  as  next  friend. 

On  the  19th  December,  1848,  the  usual  order  was  obtained  from 
the  Vice-Chancellor  of  England  in  both  causes,  referring  it  to  the 
Master  to  ascertain  which  suit  was  most  for  the  infant's  benefit ; 
and  on  the  same  day  a  decree  was  made  by  the  Vice-Chancellor 
Knight  Bruce  in  the  first  suit,  on  the  understanding,  however,  that 
the  decree  was  not  to  prejudice  the  inquiry. 

During  the  pendency  of  the  reference,  and  on  the  6th  January, 
1849,  a  demurrer  was  put  in  to  the  second  bill ;  and  this  demurrer 
having  been  submitted  to,  and  the  bill  substantially  amended,  the 
Master,  on  the  27th  January,  1849,  certified  that  he  could  not  pro- 
ceed under  the  order  of  reference  without  a  further  order  of  the 
Court.  The  plaintiff  in  the  second  suit  then  presented  a  petition 
to  the  Vice-Chancellor  of  England  in  both  causes,  praying  a  direc- 
tion that  the  Master  should  proceed  with  the  reference ;  and  the 
Vice-Chancellor  of  England  having,  on  the  23d  February,  1849, 
made  the  order  as  prayed,  but  reserving  the  question  of  costs,  the 
plaintiff  in  the  first  suit  now  appealed  from  that  order. 

Mr.  Roll  and  Selwyn,  in  support  of  the  appeal.  —  The  petition 
to  the  Vice-Chancellor  of  England  was  erroneously  presented  in 
both  causes,  one  of  which  was  attached  to  another  Court ;  and  it 
was  not  competent  for  the  petitioner  to  make  a  special  application 
to  either  Court  in  the  two  suits  without  the  leave  of  the  Lord  Chan- 

«  S.  C,  2  H.  &  T.  193. 

'  1  Dan.  Ch.  Fr.  (4ih  Am.  ed.)  70.  Bat  it  is  irregular,  in  such  a  case,  to 
obtain  an  order  of  course  to  amend.    Fletcher  v,  Moore,  11  Beav.  617. 

[  256  ] 


600DALE  V.  GAWTHOBN.  *  820 

cellor  (5th  Order  of  the  11th  November,  1841).  The  order 
of  the  yice-Chancellor  cannot  be  *  treated  as  an  order  of  *  821 
conrse,  being  made  after  decree:  Taphr  v.  Oldkam;(a) 
and,  not  being  an  order  of  course,  the  petitioner  has  miscarried, 
in  applying  to  the  Yice-Chancellor.  The  Master  was  right  in  his 
refusal  to  proceed,  because  one  of  the  bills  to  which  the  reference 
applies  had  virtually  ceased  to  exist,  and,  therefore,  the  order 
ceased  to  be  applicable.   They  referred  also  to  White  v.  Johnson,  (b) 

Mr.  Bethell  and  Mr.  Webster ^  contra.  —  All  parties  at  the  time 
the  decree  was  obtained  were  aware  of  the  order  of  reference, 
which  it  was  understood  was  not  to  be  affected  by  the  decree.  The 
objections,  if  any,  are  of  the  most  technical  nature,  but,  in  the 
case  of  infants,  the  Court  is  in  the  habit  of  disregarding  form  in 
order  better  to  protect  their  interests.  StapiUon  v.  Stapilton.  (c) 
The  second  order  of  the  Yice-Chancellor  of  England  was  not  a 
new  order ;  it  grew  out  of  the  order  of  reference ;  and  the  5th 
Order  of  11th  November,  1841,  has  no  application  to  orders  of 
course.  The  effect  of  the  reference  is,  to  enable  the  Master  to 
report  specially,  and  to  suggest  improvements  in  the  frame  of 
either  suit.  Da  Costa  v.  Da  Costa^  (d)  Sulliva/n  v.  Sullivan,  (e) 
The  word  bill  includes  an  amended  bill.     Watson  v.  Life,  (g*) 

Mr.  Molt  J  in  reply.  —  The  reference  to  the  Master  could  never  be 
intended  to  include  an  amendment  which  was  not  even  contem- 
plated at  the  date  of  the  reference,  and  must  be  held  to  relate  to 
the  bills  as  they  then  stood.  The  Yice-Chancellor  of  England  was 
clearly  wrong  in  reserving  the  question  of  costs,  which  may  thus 
ultimately  fall  on  the  infant's  estate. 

*  The  Lord  Chancellor.  —  This  case  raises  a  point  of  *  822 
pure  technicality  in  a  matter  relating  to  the  interest  of  an 
infant ;  and  of  all'  the  cases  that  can  come  before  the  Court,  this  is 
one  to  which  the  Court  is  least  disposed  to  listen. 

As  a  protection  to  the  infant,  two  suits  are  filed,  and  it  is  alleged 
that  they  are  both  for  the  same  purpose.  In  such  a  case  the  prac- 
tice of  the  Court  is  to  send  it  to  the  Master  to  inquire  whether 

(a)  Jacob,  627.  (d)  3  P.  W.  140. 

(5)  2  Phil.  689.  (e)  2  Mer.  40. 

(e)  1  Atk.  2.  Ig)  Ante,  p.  104. 
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they  are  for  the  same  purpose ;  and,  if  they  are,  then  to  select 
which  of  the  two  shall  go  on,  in  order  that  the  infant's  property 
may  not  be  wasted  by  a  double  litigation  having  one  object  in  view.^ 
No  question  appears  to  be  made  as  to  the  regularity  of  the  original 
order  of  reference ;  because,  although  it  was  not  served  till  after 
the  decree,  what  passed  at  the  time  before  the  Yice-Ghancellor 
Knight  Bruce  precludes  the  parties  from  making  any  objection.  I 
consider,  therefore,  that  there  was  a  perfectly  regular  order  of  ref- 
erence to  the  Master  to  inquire  which  of  the  two  suits  should  pro- 
ceed ;  the  preliminary  inquiry  being,  whether  they  are  for  the 
same  purpose.  If  they  are  not  for  the  same  purpose,  then  the 
Court  does  not  interfere,  and  the  parties  go  on  at  their  own  risk. 
After  that  reference  was  made,  the  next  friend  of  the  infant  in  one 
suit  amended  the  bill,  and  the  Master  thereupon  declined  to  make 
a  certificate  or  report  on  the  subject,  saying,  that,  under  the  cir- 
cumstances, there  being  a  demurrer  and  an  amendment,  he  was  not 
at  liberty  to  go  on.  Now,  the  first  question  is,  whether  that  is  cor- 
rect,— whether  a  party  thus  amending  his  bill  necessarily  withdraws 
from  the  Master  the  inquiry  which  the  Court  has  directed  in  both 

suits.  I  am  very  clearly  of  opinion  tl^it  he  does  not.  The 
*  823    object  of  the  reference  is  to  know  which  of  *  the  two  suits  is 

to  go  on,  and  in  the  inquiry  whether  they  are  for  the  same 
purpose,  the  bill  is  only  referred  to  as  evidence  of  the  object  of 
the  suit.  The  bill  contains  a  statement  of  the  case  made  on  be- 
half of  the  infant,  and  whether  that  statement  is  contained  in  the 
original  bill  or  in  the  amended  bill,  still  it  remains  the  bill  on 
which  that  particular  suit  is  to  depend,  and  the  Master  has  to  look 
into  it  to  see  what  the  next  friend  has  alleged  in  that  suit  on  be- 
half of  the  infant,  and  it  would  be  a  most  extraordinary  thing  that 
amending  the  bill  should  stay  the  proceedings  in  the  cause.  It 
has,  however,  been  matter  of  inquiry  elsewhere,  and  the  answer, 

*  When  it  is  ascertained  which  of  the  suits  is  most  for  the  infant's  benefit, 
the  Court  will  stay  the  proceedings  in  the  other  suit  or  suits.  1  Dan.  Ch.  Fr. 
(4th  Am.  ed.)  69 ;  Ld.  Red.  27 ;  Mortimer  v.  West,  1  Swanst.  368 ;  Story  Eq.  PL 
§  60 ;  Coop.  £q.  PI.  28,  29 ;  Gage  v.  Stafford,  1  Yes.  544,  545.  Wher«  a 
decree  has  been  made  in  one  of  the  suits,  it  is  not  usual  to  direct  such  a  refer- 
ence. Taylor  r.  Oldham,  Jac.  527 ;  but  see  Harris  v.  Harris,  10  W.  R.  31, 
y.  C.  K.  But  the  other  suits  will  be  stayed :  liberty  being  given  to  each  of  the 
next  friends  in  the  stayed  suits  to  apply  for  the  conduct  of  the  suit  in  which  the 
decree  was  made.  Kenyon  v,  Kenyon,  35  Bear.  300;  and  see  Fh)st  v.  Ward, 
2  De  G.,  J.  &  S.  70;  Harris  v.  Harris,  10  W.  B.  31,  V.  C.  K. 
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as  of  course  it  would  be,  has  been  that  it  does  not  stay  the  pro- 
ceedings in  the  cause.  If  it  were  otherwise,  it  would  be  staying 
proceedings  by  amendment ;  and  in  many  cases  you  cannot  go  on 
a  step  without  amendment.  A  question,  for  instance,  is  raised  by 
demurrer  showing  a  defect  for  want  of  parties ;  and  there  is  a 
reference  to  ascertain  parties.  In.  this  case  the  reference  is  a  stay 
of  proceedings,  and  you  cannot  get  rid  of  the  objection,  except  by 
&mendment ;  but  accdrding  to  the  doctrine  contended  for,  you 
would  not  be  at  liberty  to  amend.  I  think,  therefore,  that  the 
Master  has  fallen  into  an  error  in  considering  the  matter  of 
amendment  on  the  demurrer  as  ousting  him  of  his  jurisdiction 
under  the  order. 

An  objection  has,  however,  been  made  that,  although  it  was 
quite  regular  for  the  Vice-Chancellor  to  make  the  original  order 
(for  that  is  not  disputed)  yet  it  was  irregular  for  him  to  direct  the 
Master  to  proceed  with  that  order.  The  Master,  having  declined 
to  go  on  without  the  direction  of  the  Court,  the  application  to  the 
Yice-Ghancellor  was  merely  asking  the  opinion  of  the  Court  as  to 
whether  the  Master  was  right.  This  application  could  not 
have  *  been  made  to  the  Vice-Chancellor  Knight  Bruce,  ♦  324 
because  he  did  not  make  the  original  order ;  and  it  appears 
to  me  there  was  no  other  way  of  removing  the  Master's  difficulty 
than  by  going  to  the  Yice-Chancellor,  who  made  the  order,  and 
who  was  the  best  judge  of  his  own  order.  As  to  its  being  an 
order  of  course  on  which  the  judge  who  made  the  order,  is  asked 
to  say,  whether  the  Master  was  right  in  not  proceeding  with  that 
order,  I  cannot  think  there  is  any  thing  in  the  objection.  The 
order,  therefore,  which  the  Vice-Chancellor  has  made,  directing 
the  Master  to  proceed  with  the  reference,  is  colrect. 

Application  refused  wUh  costs. 
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In  the  Matter  of  The  SHREWSBURY  GRAMMAR  SCHOOL/ 

AND 

In  the  Matter  of  the  Act  62  Geo.  8,  c.  101. 

1849.    Noyember  10,  12. 

Where  the  trustees  of  a  cbaritj  were  possessed  of  funds,  in  reference  to  the 
application  of  which  there  were  either  no  specific  directions,  or  which,  foV 
some  reason  or  other  it  appeared,  could  not  be  advantageously  applied  in  the 
execution  of  existing  trusts :  Held,  that  the  Court  had  jurisdiction  to  enter- 
tain an  application  under  Sir  Samuel  RomiUy^s  Act,  52  Geo.  8,  c.  101,  for  a 
reference  to  the  Master  to  approve  of  a  scheme,'  including  the  question 
whether  it  would  be  beneficial  or  not  to  obtain  an  Act  of  Parliament  in  respect 
of  matters  with  which  the  Court  had  no  jurisdiction  to  interfere. 

Terms  upon  which,  in  cases  of  this  kind,  the  Court  allows  the  attendance  of 
parties  before  the  Master. 

This  was  a  petition  presented  under  Sir  S.  Romilly's  Act,  by 
the  Governors  and  Trustees  of  the  Shrewsbury  Grammar  School. 
The  Yice-Chancellor  of  England,  under  the  circumstances 
*g]325  hereafter  mentioned,  dismissed  *  the  petition  ;  and  the  mat* 
ter  now  came  on  by  way  of  appeal,  before  the  Lord  Chan- 
cellor. 

The  school  was  founded  in  1568,  by  King  Edward  YI.,  who 
granted  for  its  support  revenues  and  hereditaments  near  the  town 
of  Shrewsbury,  and  empowered  the  corporation  of  Shrewsbury  to 
make  laws  for  its  government,  with  the  advice  of  the  Bishop  of 
Lichfield.  Queen  Elizabeth,  in  the  thirteenth  year  of  her  reign, 
granted  to  the  corporation  the  rectorial  tithes  and  vicarage  of  Ghir- 
bury,  and  certain  rectorial  tithes  of  the  dissolved  college  of  St. 
Mary,  and  of  other  districts  near  the  town,  in  trust  for  the  advance- 
ment of  the  school ;  and  the  corporation  covenanted  to  employ 
the  revenues  so  granted  in  the  manner  directed  by  her  said  letters- 
patent,  or  to  be  directed  by  Mr.  Ashton  the  then  master,  and.  to 
obey  such  orders  as  Mr.  Ashton  should  make  respecting  the  ap- 
pointment and  payment  of  the  minister  of  St.  Mary's.  Mr.  Ashton 
made  his  ordinances,  on  the  20th  Elizabeth,  and  the  corporation 
made  their  ordinances  at  the  same  time  under  the  power  given 
them  by  Edward  YI.  By  an  Act  passed  in  the  38  Geo.  3,  c.  68,  all 
these  ordinances  were  repealed  except  those  relating  to  certain 

'  S.  C,  1  H.  &  T.  204,  401. 

*  See  Lewin,  Tniato  (5th  £ng.  ed.),  667. 
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exhibitions  at  St.  John's  College,  Cambridge,  and  the  possessions 
of  the  school  were  vested  in  thirteen  governors  or  trustees,  the 
mayor  of  Shrewsbury  for  the  time  being  being  one.  The  Act  con- 
tained specific  provisions  with  reference  to  the  management  of  the 
property  and  of  the  school. 

The  23d  section  of  the  Act  was  as  follows:  — 

^^  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to 
and  for  the  governors  land  trustees  of  the  said  school,  and  their 
successors,  or  any  five  of  them,  by  and  with  the  consent  and  ap- 
probation of  the  Lord  Bishop  of  Lichfield  and  Coventry  for 
the  time  being,  from  time  *  to  time  to  make  fit  and  whole-  *  826 
some  statutes  and  ordinances  in  writing  touching  and  con- 
cerning the  ordering  and  directing  of  the  head-master,  second 
master,  ushers  and  scholars  of  the  said  school  for  the  time  being, 
and  also  touching  and  concerning  the  stipends  and  salaries  of  the 
said  head-master,  second  master,  and  ushers  to  be  appointed  to 
the  same  school,  and  the  ordering  and  governing  preservation,  and 
disposition  of  the  estates,  rents,  moneys,  and  revenues,  and  sus- 
taining of  the  same  school,  and  touching  and  concerning  all  other 
matters  whatsoever  relating  thereto  not  otherwise  regulated  and 
provided  for  by  this  Act ;  all  which  statutes  and  ordinances  shall 
be  binding  to  and  upon  and  observed  by  all  persons :  Provided 
always,  that  the  said  governors  and  trustees  shall  not  make  or 
enact  any  statutes  or  ordinances  which  may  in  any  way  tend  to 
alter  or  defeat  the  original  institution  of  the  said  school  as  a  firee 
grammar  school  as  aforesaid." 

The  24th  section  provided  for  the  case  of  a  surplus  revenue  in 
the  following  terms :  — 

^^  And  be  it  further  enacted,  that  the  surplus  of  the  said  estates 
and  revenue  of  the  said  school  which  shall  remain  over  and  above 
the  difierent  payments,  charges,  expenses,  matters,  and  things 
before  directed  and  authorized  to  be  made  and  done,  shall  be  by 
the  said  governors  and  trustees  applied  and  appropriated  towards 
the  founding,  creating,  and  maintaining  one  or  more  exhibition 
or  exhibitions  in  either  of  the  said  Universities  of  Oxford  and 
Cambridge,  as  the  said  governors  and  trustees  and  the  said  Lord 
Bishop  of  Lichfield  and  Coventry  for  the  time  being  shall  think 
fit  for  such  scholars  as  shaU  have  been  educated  and  brought  up 
in  the  said  free  granmiar  school  of  the  description  hereinafter 
mentioned;  and  such  surplus  shall,  when  and  as  often  as  the 
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*  827  same  shall  amount  to  100/.  or  upwards,  be  *  laid  out  in 

the  purchase  of  lands,  tenements,  and  hereditaments,  or  in 
the  purchase  of  stock  in  any  of  the  different  funds  created  by  any 
Act  or  Acts  of  Parliament,  or  in  such  other  way  or  manner  as  the 
said  governors  and  kiistees,  and  the  said  Lord  Bishop  of  Lichfield 
and  Coventry  for  the  time  being  shall  think  best ;  and  the  rents 
and  produce  of  the  said  lands,  tenements,  and  hereditaments,  and 
the  interest  of  the  said  stock  so  to  be  purchased  as  aforesaid  shall 
lie  also  applied  and  appropriated  to  the- aforesaid  purpose,  and  shall 
as  often  as,  and  when  the  same  shall  amount  to  the  sum  of  100/., 
be  also  laid  out  in  the  same  manner  as  before,  in  addition  to  the 
said  other  principal  sum  or  sums  of  100/.,  and  so  toties  quoiiesy 
until  the  yearly  rents,  produce,  or  interest  of  the  said  different 
sums  so  joined  and  added  as  aforesaid,  shall  amount  to  such  sum 
as  shall  be  sufiicient  in  the  judgment  of  the  said  governors  and 
trustees,  and  the  said  Lord  Bishop  of  Lichfield  and  Coventry  for 
the  time  being,  to  support  and  maintain  one  exhibitioner  in  either 
of  the  Universities  as  aforesaid;  and  after  the  founding  and 
creating  of  one  such  exhibition,  then  the  said  surplus  shall  in  like 
manner  be  applied  and  appropriated  towards  the  founding  another 
such  exhibition,  and  so  toties  quoties^  unless  the  said  governors  and 
trustees,  and  the  said  Lord  Bishop  for  the  time  being,  shall  at  any 
future  period  see  just  and  meet  occasion  to  increase  or  add  to  the 
salaries  or  stipends  of  the  then  scholars  or  exhibitioners,  or  any  or 
either  of  them ;  or  if  they  shall  see  just  and  meet  occasion  at  any 
time  to  add  to  or  augment  the  stipends  and  salaries  of  the  said 
vicar  of  Chirbury  and  curates  of  St.  Mary's,  and  of  Astley  and 
Clive,  or  any  or  either  of  them,  then  and  in  such  case  or  cases  it 
shall  and  may  be  lawful  for  the  said  governors  an'd  trustees,  by 
and  with  the  consent  of  the  Lord  Bishop  of  Lichfield  and  Coventry 

for  the  time  being,  to  apply  such  surplus  money,  or  any 

*  828  *  part  thereof,  to  such  purposes  and  in  such  ways  and 

means  as  to  the  said  governors  and  trustees,  and  the  said 
Lord  Bishop  of  Lichfield  and  Coventry  for  the  time  being,  shall 
seem  best :  Provided  always,  that  no  such  exhibition  shall  endure 
for  any  greater  length  of  time  than  five  years,  and  that  the  same 
shall  at  the  expiration  of  such  time  cease  and  determine,  and  be 
no  longer  paid  to  any  such  exhibitioner,  and  a  new  election  shall 
be  had  of  some  other  exhibitioner  in  manner  hereinafter  men- 
tioned." 
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Tlie  25th  section  specified  Uie  qualifications  of  exhibitioners, 
the  election  of  such  exhibitioners  being  thereby  vested  in  the  gov- 
ernors. 

The  trustees  of  the  school  having  an  available  surplus,  beyond 
the  probable  payments,  of  about  500/.  a  year,  became  desirous  of 
considering  the  best  mode  in  which  that  surplus  could  be  applied 
for  the  benefit  of  the  foundation ;  and  a  scheme  was  prepared  on 
the  part  of  the  trustees,  with  the  view  of  submitting  the  same  to 
the  consideration  of  the  Master,  upon  obtaining  the  sanction  of  the 
Court  to  a  reference  for  that  purpose.  This  scheme  embraced 
not  only  the  mode  of  applying  the  surplus,  but  also  certain  altera- 
tions in  the  general  management  of  the  school,  no  way  however 
inconsistent  with  its  original  constitution. 

Under  these  circumstances,  a  petition  was  presented  under  Sir 
S.  Bomilly's  Act  by  the  parties  above  named,  giving  a  history  of 
the  school,  stating  the  fact  of  the  surplus,  and  setting  forth  the 
details  of  the  proposed  scheme,  and  praying  to  the  effect  that  a 
proper  scheme  or  schemes  might  be  settled  under  the  direction  of 
the  Court  for  the  future  management  of  the  school,  and  of  the 
education  to  be  given  therein,  and  especially  with  reference 
to  the  matters  *  mentioned  in  the  petition,  and  for  the  *  329 
management  of  the  estates  vested  in  tlie  trustees  and  gov- 
ernors, and  for  the  application  of  the  rents  and  profits  thereof  for 
the  promotion  of  the  purposes  for  which  the  said  estates  were 
given,  regard  being  had  to  the  matters  in  the  petition  mentioned^ 
and  in  particular  to  the  directions  respecting  the  right  of  admis- 
sion to  free  education  in  the  said  school,  and  the  qualifications  for 
candidates  for  the  exhibitions,  and  for  presentation  to  the  vicarage 
of  Chirbury,  and  the  curacies  respectively  ;  and  that  it  might  be 
considered  whether  such  qualification  ought  to  be  in  any  manner 
varied,  and  if  so,  that  such  variation  might  form  part  of  such 
scheme,  and  that  it  might  be  considered  whether  such  additions  as 
in  the  petition  mentioned,  or  any  other  additions  to  the  education 
in  the  said  school  should  be  made,  and  whether  such  new  and 
additional  school  or  schools  as  in  the  petition  mentioned  was  or 
were  fit  and  proper  to  be  made ;  and  if  so,  that  proper, directions 
for  making  and  maintaining  the  same  might  be  given,  and  the 
regulation  for  the  same  might  be  included  in  and  duly  provided 
for  by  such  scheme,  and  be  sanctioned  by  the  Court,  and  that  it 
might  be  considered  whether  such  additions  as  in  tlie  petition 
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mentioned,  or  any  and  what  addition  to  the  endowment  of  the 
vicarages  and  curacies  therein  mentioned,  or  any  or  either  of  them 
should  be  made,  and  if  so,  that  directions  might  be  given  for  the 
same,  and  the  nature  and  amount  thereof  to  be  settled  accord- 
ingly ;  and  that  the  petitioners  might  be  at  liberty  to  subscribe 
from  the  trust  funds  such  annual  or  other  sum  or  sums  as  the  Court 
might  approve  of  towards  the  support  of  schools  established,  or  to 
be  established,  in  connection  with  the  Church  in  the  several  parishes 
and  places  in  the  petition  mentioned ;  and  that  the  petitioners  might 
be  at  liberty  to  make  such  improvements  as  in  the  petition  men- 
tioned in  the  library  and  buildings,  and  to  provide  prizes 
*  330  from  time  to  time,  and  that  they  might  *  be  at  liberty  to 
propose  one  or  more  proper  scheme  or  schemes  for  the  said 
several  purposes;  and  that  a  certain  house  and  lands  in  the 
petition  mentioned  might  be  sold,  and  the  moneys  arising  from  the 
sale  applied  as  in  the  petition  mentioned ;  and,  if  necessary,  that 
the  petitioners  might  be  at  liberty  to  apply  to  Parliament  for 
power  to  carry  into  effect  the  purposes  in  the  petition  mentioned  ; 
and  that  the  Lord  Bishop  of  Lichfield,  the  Master  and  Fellows  of 
St.  John's  College,  Cambridge,  the  mayor,  aldermen,  and  burgesses 
of  Shrewsbury,  and  the  vicar  of  Chirbury,  and  the  curates  in  the 
petition  named,  and  the  head-master  of  the  said  school  might 
respectively  be  at  liberty,  if  they  pleased,  to  attend  at  the  settling 
of  such  scheme,  and  to  propose  such  scheme  or  schemes  for  the 
said  purposes,  or  any  of  them,  as  they  respectively  might  deem 
fit. 

The  petition  came  on  before  the  Yice-Chancellor  of  England  on 
the  30th  and  31st  March  and  7th  May,  1849,  when  his  Honor  dis- 
missed the  petition,  considering  that  the  object  of  the  petition  was 
not  to  obtain  a  direction  to  guide  the  trustees  in  the  exercise  of  a 
discretionary  power  conferred  upon  them  by  the  Act  of  the  38  Geo. 
3,  but  for  the  purpose  of  effecting  an  alteration  or  variation  of  the 
subsisting  trusts ;  and  that  such  an  object  did  not  fall  within  the 
authority  given  to  the  Court  under  Sir  S.  Romilly's  Act.  In  con- 
sequence of  this  decision,  the  case  was  brought  before  the  Lord 
Chancellor  as  above  stated. 

The  Soliritor- General  and  Mr.  Kenyony  in  support  of  the  peti- 
tion. 

Mr.  Wood  and  Mr.  Wichens,  for  the  head-master  of  the  school, 
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sabmitted  that  the  Court  had  no  authority  under  Sir  S.  Bomilly's 

Act  to  deal  with  the  subject-matter  of  the  present  petition , 

and  insisted  that  at  all  *  events  the  application  was  unnec-    *  381 

essary,  inasmuch  as  the  trustees  had  authority  under  the 

Act  of  the  38  Geo.  3  to  apply  the  funds  in  a  manner,  the  propriety 

of  which  could  admit  of  no  reasonable  doubt.    They  referred  to 

The  Aitomey-Oeneral  v.  The  Earl  of  Devon,  (a) 

Mr.  RoUy  for  the  Corporation  of  Shrewsbury,  supported  the 
prayer  of  the  petition. 

JtS".  Stuart  appeared  for  the  Bishop  of  Lichfield  and  Coventry. 

Mr.  Bacon  and  Mr.  Olasse^  on  the  part  of  St.  John's  College, 
Cambridge,  supported  the  view  of  the  head-master. 

The  Solicitor-General^  in  reply,  contended,  that  a  clear  case  was 
shown  for  the  interference  of  the  Court ;  and  that  although  to  a 
certain  extent  the  trustees  were  invested  with  very  large  powers, 
yet  that  they  were  entitled  to  obtain  the  direction  of  the  Court  in 
reference  to  the  exercise  of  those  powers. 

The  Lord  Chancellor,  having  inquired,  whether  there  were 
any  cases  cited  before  the  Vice-chancellor,  to  show  that  under  Sir 
S.  Bomilly's  Act  the  Court  had  no  jurisdiction,  and  having  received 
an  answer  in  the  negative,  proceeded  as  follows :  —  I  am  quite  satis- 
fied that  this  Court  has  jurisdiction  in  the  present  case,  and  that 
the  words  of  the  Act  are  equivalent  to  this,  that,  whenever  it  occurs 
that  the  assistance  of  the  Court  is  required  in  the  administration 
of  charity  funds,  there  a  jurisdiction  is  given.  The  question  comes, 
then,  to  this :  is  this  or  not  a  case  in  which  the  assistance  of  the 
Court  is  required  by  the  trustees  in  the  administration 
*  of  the  charity  funds  ?  There  are  charity  funds  in  the  *  882 
hands  of  the  trustees  which  were  not  contemplated  by  the 
author  of  the  gift,  because  there  are  accumulations  which  have 
arisen  from  the  income  exceeding  the  objects  to  which  it  was  direct- 
ed to  be  applied.  The  trustees  say  that  they  have  funds  which 
they  admit*  to  be  charitable  funds,  and  that  they  do  not  know  pre- 

■ 

(a)  16  Sim.  193. 
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cisely  the  mode  in  which  they  ought  to  be  applied.  If  that  were 
all,  and  there  were  no  particular  Act  of  Parliament,  affecting  the 
trust,  it  would  be  the  ordinary  case  in  which,  since  the  passing  of 
Sir  Samuel  Romilly's  very  useful  Act,  parties  come  to  ask  the  direc- 
tion of  this  Court  what  they  are  to  do  with  funds,  with  respect  to 
which  there  are  either  no  specific  directions  as  to  the  trusts  to  be 
executed,  or  which  for  some  reason  or  other  cannot  be  properly 
and  advantageously  applied  in  execution  of  those  trusts.  It  is 
said,  however,  that  the  Act  of  the  38  Geo.  3  interposes,  and,  in 
point  of  fact,  indicates  the  scale  and  rule  which  the  trustees  are  to 
follow. 

Now  I  have  looked  into  this  Act  of  Parliament  for  that  purpose, 
and  cannot  find  that  it  at  all  provides  for  all  the  circumstances 
which  have  occurred,  and  which  are  now  brought  forward  here,  and 
which  were  not  at  all  contemplated  at  the  time  when  the  Act  of 
Parliament  was  passed.  Many  of  the  things  which  are  now' asked, 
might  require  to  be  authorized  by  parliamentary  authority ;  and 
others  have  arisen  in  the  administratign  of  the  trust,  and  are  not 
at  all  contemplated  by  the  Act  of  Parliament ;  which,  therefore, 
does  not  lay  down  any  rule  by  which  the  discretion  of  the  trustees 
can  be  now  exercised.  I  have,  then,  no  hesitation  in  coming  to 
the  conclusion,  that  what  is  now  asked  properly  brings  the  case 
within  the  meaning  of  Sir  S.  Romilly's  Act,  and  that  it  is  a  case 
in  which  the  assistance  of  the  Court  is  required  for  the  administra- 
tion of  the  charity  funds.^ 
*  383  *  With  regard  to  the  Act  of  Parliament  referred  to  in 
the  prayer  of  the  petition  or  such  matters  as  may  require 
the  authority  of  Parliament  to  alter,  it  is  of  constant  occurrence 
that  the  Court  is  asked  to  inquire  whether  an  Act  of  Parliament 
shall  be  applied  for.  If  it  is  in  regard  to  such  a  matter  as  this 
Court  hi^  no  jurisdiction  to  alter,  or  which  is  already  provided 
for  by  Act  of  Parliament,  it  is  obvious  it  requires  the  authority  of 
Parliament  in  such  cases  to  enable  the  trustees  to  depart  from 
that  which  is  their  prescribed  duty,  according  to  the  rule  existing. 
It  is  a  matter  of  ordinary  practice  for  this  Court  to  inquire  first, 
whether  it  is  right  or  w:rong ;  that  is,  whether  it  is  for  the  interest 
of  the  charity  or  not  for  Parliament  to  interfere.  As  far  as  the 
House  of  Lords  is  concerned,  I  know  it  never  permits  any  inter- 

>  See  14  Jur.  269 ;  Be  Manchester  New  College,  16  Beay.  610 ;  17  Jar.  M>. 
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ference  with  a  charity  fund,  without  the  previous  sanction  of  this 
Court.  It  has  often  happened  since  I  have  held  the  seals,  that 
committees  of  the  House  of  Lords  have  very  properly  suspended 
bills,  having  for  their  object  to  deal  with  charity  property,  until 
the  matter  had  been  brought  before  the  Court  of  Chancery,  in 
order  to  know  what  direction  this  Court  thought  proper  to  make, 
the  House  of  Lords  not  professing  to  exercise  the  jurisdiction 
of  the  Court  of  Chancery,  but  only  to  carry  into  effect  that  which 
the  Court  thinks  right  to  be  done  in  furtherance  of  the  objects  of 
the  charity.  The  Vice-Chancellor  appears  to  have  felt  no  diflBculty 
as  to  this  being  a  proper  matter  for  the  interposition  of  tliis  Court, 
if  this  Court  had  jurisdiction ;  and,  as  I  am  quite  clear  that  this 
Court  has  jurisdiction,  I  think  the  order  prayed  by  the  petitioners 
should  be  made. 

Some  discussion  then  took  place  relative  to  the  terms  of 
the  order,  and  it  was  ultimately  arranged,  with  the  *  sane-  *  884 
tion  of  the  Lord  Chancellor,  that  it  should  be  in  form 
discharging  the  Vice-Chancellor's  order,  and  directing  a  reference 
to  the  Master,  according  to  the  prayer  of  the  petition,  with  the 
additional  inquiry,  whether  there  was  any  and  what  surplus,  and, 
if  so,  whether  it  should  be  applied  in  the  mode  suggested  by  the 
petitioners,  or  in  some  other  and  what  way,  and  reserving  the 
question  of  all  costs. 

Mr,  Wood  then  asked  that  the  head-master  might  have  liberty 
to  attend  upon  the  reference.  He  is  considerably  interested  in 
many  of  the  points  that  may  arise  ;  for  instance,  there  is  a  power 
to  increase  his  salary,  to  provide  for  a  retiring  master,  and  further, 
it  is  proposed  to  appoint  other  masters,  and  by  the  existing 
scheme,  the  head-master  has  the  direction  of  all  the  masters 
placed  under  him. 

The  Lord  Chancellor.  —  I  think  much  will  depend  upon  what 
is  done  in  the  Master's  o£Bce,  for  if  the  head-master's  attendance 
arises  out  of  matters  in  which  he  is  personally  interested,  he  is 
entitled  to  his  costs ;  but  if  not  so  interested,  he  ought  not  to  go 
before  the  Master  at  all.  The  Court  cannot,  therefore,  very  well 
decide  by  anticipation  that  he  ought  to  attend  on  all  matters.  He 
ought  to  attend  where  he  is  personally  interested ;  but  he  ought 
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not  to  have  tibe  costs  out  of  the  fund  where  his  attendance  is  on 
matters  in  which  he  is  not  interested.  The  better  way  will  be  to 
give  him  liberty  to  attend,  reserving  the  question  of  costs :  he 
will  then  act  on  his  own  discretion. 

Mr.  Bolt,  for  the  corporation,  asked  that  they  might  have 
liberty  to  attend  the  Master. 

*  336       *  The  Lord  Ohanoellob  refused  the  application. 

Mr.  Bacon,  on  the  part  of  St.  John's  College,  asked  for  liberty 
to  attend.  They  have  not  only  the  appointing  of  the  master,  but, 
under  the  Act  of  the  38  Geo.  3,  the  accounts  of  the  expenditure  are 
to  be  furnished  to  them  four  times  a  year. 

The  Lord  Chancellor. — I  do  not  see  what  the  college  has  to 
do  with  this  reference.  The  application  relates  to  the  interior 
management  of  the  school,  and  does  not  interfere  with  their 
patronage  in  appointing  the  master,  or  with  tlieir  settling  the 
accounts.  I  do  not  see  how  they  can  have  a  voice  in  any-  of 
the  matters  which  are  now  before  me.  I  cannot  consider  that  the 
sort  of  patronage  they  have  is  for  the  beneficial  interest  of  the 
college.  It  is  a  public  duty,  and  therefore,  if  they  attend,  they 
must  attend  at  their  own  expense.  These  proceedings  which  are 
intended,  I  dare  say,  to  be  beneficial  to  the  school,  will  end  in 
destroying  the  subject-matter,  if  all  parties  are  to  attend  before 
the  Master.  Where,  therefore,  I  do  not  find  that  the  charity  is 
likely  to  derive  benefit  from  the  attendance,  and  where  the  parties 
have  no  individual  interest,  they  may  attend,  but  it  must  be  at 
their  own  expense. 
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In  conditions  of  sale  a  time  was  fixed  for  the  ddiyeiy  of  the  abstract,  and  also 
for  the  payment  of  the  purchase-money,  or  for  interest  to  run  if  the  money 
were  not  paid  at  that  time  *'from  whateyer  cause  the  delay  might  haye 
arisen.**  The  yendor  did  not  deliyer  the  abstract  at  the  time  stipulated. 
Held,  that  the  purchaser  was  only  liable  to  pay  interest  from  the  time  a  good 
title  was  shown.' 

In  this  case  the  purchaser  finding  that  the  yendor  had  failed  to  deliyer  an  abstract, 
set  apart  his  purchase^money,  and  gaye  notice  to  the  yendor.  Held,  that  the 
purchaser  did  this  in  his  own  wrong,  the  conduct  of  the  yendor  haying  ren- 
dered it  unnecessary  for  him  to  pay  the  purchase-money  until  a  good  title 
was  shown.' 

It  is  the  rule  of  the  Court,  on  a  special  case  being  made  ont,  to  receiye  from  a 
purchaser  his  purchase-money,  without  compelling  him  to  accept  the  title. 

The  purchase-money  of  an  estate  sold  under  decree  in  a  suit,  paid  into  Court  to 
the  credit  of  the  cause,  becomes  the  fund  of  all  parties  to  the  suit :  ffdd, 
therefore,  that  they  were  properly  seryed  with  a  petition  respecting  such 
purchase-money. 

This  was  an  appeal  from  the  decision  of  the  Vice-chancellor 
WiQRAM,  dismissing  a  petition  presented  under  the  circumstances 

>  8.  C,  1  H.  &  T.  408. 

'  See  Robertson  v.  Skelton,  12  Beay.  893 ;  19  L.  J.  N.  S.  140 ;  Denning  o. 
Henderson,  ace.  12  Jur.  89;  Williams  v.  Glenton,  13  W.  R.  1030;  S.  C,  14 
W.  R.  294;  Sugden  Y.  &  P.  (Eng.  ed.  1851),  495-497.  On  p.  496  of  his 
treatise  aboye  cited.  Lord  St.  Leonards  says :  '*  But  where  the  delay  is  occa- 
sioned by  the  state  of  the  title,  and  is  not  wilful,  that  seems  to  fall  within  the 
proyision  of  any  cause  whateyer."  In  Sherwin  v.  Shakspear,  5  De  G.,  M*N.  A 
G.  517,  527,  528,  Lord  Justice  Knioht  Bbucb  concurs  in  the  aboye  rule,  and  in 
this  last  case  it  was  decided  that,  where  conditions  of  sale  provide  that  interest 
shall  be  paid  by  the  purchaser  from  a  fixed  time  if  the  completion  should  be 
delayed  by  any  cause  whatever,  delay  merely  occasioned  by  the  state  of  the 
title,  and  not  wilful  on  the  part  of  the  vendor,  falls  within  the  provision.  In 
Tickers  v.  Hand,  26  Beav.  630,  683,  Sir  John  Romuxy,  M.  R.,  treats  the  case 
of  De  Visme  v,  De  Visme  as  overruled  by  the  Lords  Justices  in  Sherwin  v. 
Shakspear,  above  cited.  See  S.  C,  18  Beav.  527 ;  Herbert  v,  Salisbury  and 
Yeovil  Railway  Co.,  L.  R.  2  Eq.  221.  In  Williams  v,  Glenton,  L.  R.  1  Ch. 
Ap.  206,  this  point  again  came  up  for  consideration,  and  Sir  J.  L.  KiaoHT  Brucb, 
L.  J.,  said:  '*but  the  contract  contained  a  clause  wldch  of  late  years  has  not 
been  by  any  means  uncommon,  that  if,  from  any  cause  whatever,  the  purchase 
should  not  be  completed  on  the  appointed  day,  interest  should  run  on  the  pur- 


'  See  Burroughes  v.  Browne,  9  Ebre,  608. 
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hereinafter  mentioned,  by  the  personal  representative  of  Benjamin 
Hooke,  deceased,  the  said  Benjamin  Hooke  being  the  purchaser  of 
certain  lots,  part  of  a  considerable  property  sold  on  the  8d  Sep- 
tember, 1845,  under  an  order  of  the  Court  in  this  cause. 

By  the  fourth  of  the  printed  conditions  of  sale,  under  which 
the  property  was  sold,  it  was  provided  that  the  purchaser  of  each 
lot  should,  immediately  after  the  sale,  pay  a  deposit  of  20/.  per 
cent  to  the  auctioneers,  to  be  paid  into  the  bank  to  the  credit  of 
the  cause. 

The  fifth  condition  provided  that  the  purchaser  of  each  lot 
should  pay  in  the  remainder  of  the  purchase-money  on  or  before 
the  26th  December,  1846 ;  and  that  on  payment  thereof,  he  was 
to  be  let  into  possession  or  the  receipt  of  the  rents  and  profits  as 
from  the  25th  December,  1845 ;  but  tliat  if  the  purchaser  of  any 
of  the  lots  should  fail  in  making  such  payments  at  the  time, 
*  837  and  in  manner  before  mentioned,  then  and  in  *  such  case, 
from  whatever  cause  the  delay  might  have  arisen,  he  should 
pay  interest  at  the  rate  of  5/.  per  cent  per  annum  on  the  balance 
of  his  purchase-money,  if  any  remaining  to  be  paid  by  him,  from 
that  day  until  the  payment  thereof. 

The  sixth  condition  provided  that  every  purchaser  should,  at 
his  own  expense,  obtain  the  usual  orders,  allowing  and  afterwards 
confirming  him  as  the  purchaser  of  the  lot  or  lots  purchased  by 
him,  and  should  in  due  time  obtain  the  usual  order  for  paying  his 
purchase-money  or  purchase-moneys  into  the  Bank  of  England  at 
the  time  before  mentioned. 

The  seventh  condition  provided  that  the  vendors  should,  within 
three  days  from  the  confirmation  of  the  order  nisi,  confirming  the 
Master's  report  of  the  purchase  at  their  own  expense,  deliver  an 

chase-money.  It  has  been  for  several  years  settled,  that,  as  a  general  rule,  the 
state  of  the  title,  and  difficulties  respecting  the  title,  do  not  exempt  the  purchaser 
from  liability  to  that  clause.  It  may,  in  a  sense,  be  default  on  the  part  of  the 
seller  not  to  have  his  title  ready ;  and  the  purchaser  may  not  be  in  the  slightest 
degree  censurable  for  maintaining  the  objection.  The  vendor  may  be,  in  a 
sense,  wrong  in  not  having  his  title  ready  at  the  time  specified ;  but,  I  repeat,  it 
has  notoriously  been  long  settled  that  the  mere  existence  of  difficulties  as  to  the 
title  justifying  the  purchaser  in  refusing  to  complete  until  they  are  removed, 
does  not  exempt  him  from  that  clause  relating  to  interest.^*  See  also  to  the  same 
effect,  Rowley  v.  Adams,  12  Beav.  476;  Cowpe  v.  Bakewell,  13  Beav.  421; 
Sherwin  v.  Shakspear,  17  Beav.  271 ;  Storry  v.  Walsh,  18  Beav.  559 ;  Lord 
Palmerston  v.  Turner,  33  Beav.  524 ;  Vickers  v.  Hand,  33  Beav.  630 ;  Williams 
V.  Glenton,  34  Beav.  528 ;  Bannerman  v.  Clark,  3  Drew.  632. 
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abstract  of  their  title  to  the  purchasers  of  the  different  lots,  and 
thereby  deduce  a  good  title  to  such  lots,  agreeably  to  the  conditions 
and  particulars  of  sale.  The  condition  then  limited  a  time  within 
which  objections  to  the  abstract  were  to  be  taken :  and  provided 
that,  in  that  and  other  respects,  time  should  be  considered  as  of 
thei  essence  of  the  contract. 

On  the  4th  December,  1845,  the  Master's  report,  certifying  that 
Benjamin  Hooke  had  become  the  purchaser  of  several  lots,  was 
confirmed.  This  order  was  duly  passed  and  entered  a  few  days 
after  the  date  thereof;  and  on  the  13th  December,  1845,  the  pur- 
chaser's solicitors,  not  having  received  the  abstract  of  the  vendors' 
title,  applied  to  the  vendors'  solicitors  for  the  delivery  of  the  same, 
and  at  the  time  of  such  application  expressly  informed  the  vendors' 
solicitors  that  the  report  of  the  purchase  had  been  absolutely 
confirmed. 

*In  consequence  of  the  vendors'  solicitors  not  having  *888 
delivered  any  abstract  of  title,  the  purchaser,  on  the  23d 
December,  1845,  specifically  appropriated  and  set  apart  the  sum 
of  9432/.,  being  the  balance  of  the  original  purchase-money,  by 
paying  the  same  into  a  separate  account  in  his  name  with  Messrs. 
Parley  &  Co.,  of  Worcester,  bankers,  and  the  money  remained 
with  them  at  interest  at  21.  10s.  per  cent  per  annum  until  it  was 
paid  into  Court  on  the  9th  August,  1847,  pursuant  to  an  order 
dated  the  17th  July,  1847,  and  hereafter  mentioned. 

On  the  29th  December,  1845,  no  abstract  having  been  delivered, 
the  solicitors  of  the  purahaser  wrote  and  sent  the  following  letter 
to  the  solicitors  of  the  vendors :  "  Gentlemen :  De  Visme  v.  De 
Visme,  Hooke's  purchase.  We  think  our  client  has  much  ground 
of  complaint  that  you  have  not  yet  delivered  the  abstract  of  title, 
tliough  our  report  of  purchase  was  confirmed  absolute  on  the  4th 
instant.  Your  clients  are  thus  committing  a  continuing  breach  of 
the  terms  of  the  contract,  and  for  which  we  give  you  notice  pur 
client  will  demand  compensation.  We  also  give  you  notice  that 
his  purchase-money,  viz.,  9432/.,  the  balance,  is  invested  by  him, 
at  21.  10s.  per  cent  per  annum  interest,  in  the  bank  of  Messrs. 
Farley  &  Co.,  Worcester;  and  that,  as  the  conditions  of  sale 
require  him  to  pay  5/.  per  cent  per  annum  interest,  after  the  26th 
instant,  the  difference  of  interest  must  be  at  the  loss  of  your 
clients,  ao  long  as  they  delay  the  delivery  of  the  abstract,  since 
the  7th  instant,  when  it  ought  to  have  been  sent  to  us.     We  are," 
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• 

Ac.     To  this  letter  no  reply  was  returned.    No  part  of  the 

abstract  was  deliyered  until  the  3d  January,  1846,  and  tiiough 

further  abstracts  were   afterwards  furnished  at  different 

*  889    times,  an  abstract,  *  showing  a  perfect  title,  was  not  deliy- 

ered till  the  14th  July,  1847. 
On  the  17th  July,  1847,  the  purchaser  moved,  before  the  Vice- 
Ghancellor  Wigbam,  that  he  might  be  at  liberty  to  pay  the  balance 
of  the  purchase-money  into  Court,  and  that  it  might  be  referred  to 
the  Master  to  inquire  into  the  circumstances  of  the  delay  in  com- 
pleting the  title,  with  a  view  to  compensation,  and  for  the  other 
purposes  sought  to  be  effected  by  the  present  petition.  The  Vice- 
chancellor  considered  that  it  was  not  the  proper  time  to  claim 
compensation,  or  to  ask  for  the  proposed  reference,  but  made  an 
order  (the  purchaser,  by  his  counsel,  stating  that  he  was  satisfied 
with  the  title  to  the  premises),  inter  alia,  that  the  purchaser  should 
pay  the  94322.,  being  the  balance  of  the  purchase-money,  into 
Court,  on  or  before  the  9th  August  then  next,  together  with  700/. 
lOs.  6d.,  the  amount  of  the  valuation  of  the  timber,  &c.,  on  the 
said  premises,  making  together  the  sum  of  10,132/.  10^.  6d,,  and 
the  sum  of  819/.  12^.  Ad.  for  the  interest  thereon,  at  Uie  rate  of  5/. 
per  cent  per  annum  from  the  26th  December,  1845,  to  the  7th 
August  then  next,  after  deducting  therefrom  the  sum  of  476/.  Is, 
Id.  J  admitted  by  the  vendors  to  have  been  received  by  or  for  them 
in  respect  of  the  rents  of  the  premises,  which  balance  of  pur- 
chase-money and  interest,  after  making  such  deduction  therefrom, 
amounted  together  to  the  sum  of  10,475/.  155.  8d.,  to  the  credit  of 
the  cause,  to  an  account  to  be  entitled  ^'  the  account  of  the  pur- 
chase-money of  Benjamin  Hooke,"  such  payment  to  be  made  with- 
out prejudice  to  the  rights,  if  any,  of  the  said  purchaser,  on  any 
application  he  might  be  advised  to  make  to  the  Court  for  compen- 
sation or  allowance  by  reason  of  any  alleged  delay  on  the 

*  340    part  of  the  plaintifis  *  or  vendors  in  completing  the  title  to 

the  said  estates  ;  and,  thereupon,  it  was  ordered  (inter  alia) 
that  the  said  Benjamin  Hooke  should  be  let  into  possession  of  the 
purchased  estates,  and  the  receipt  of  the  rents  and  profits  thereof, 
according  to  the  conditions  of  sale,  and  all  proper  parties  were  to 
join  in  and  execute  a  proper  conveyance  and  assurance,  or  proper 
conveyances  and  assurances  of  the  premises,  to  the  said  Benjamin 
Hooke,  or  to  whom  he  should  appoint,  such  conveyance  and  assur- 
ance, or  conveyances  and  assurances,  to  be  settled  by  the  Master  in 
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case  the  parties  differed  about  the  same ;  and  it  was  ftirther  ordered 
that  the  said  respective  sums,  when  paid  into  the  bank,  should  be 
invested,  &c.,  upon  the  like  account,  &c.,  subject  to  the  further 
order  of  the  Court ;  and  the  Court  reserved  the  costs  of  all  parties 
of  the  application  until  further  order. 

In  August,  1848,  the  purchaser,  having  paid  in  his  purchase- 
money  pursuant  to  the  order  of  the  17th  July,  1847,  took  a  convey- 
ance of  the  purchased  premises. 

The  purchaser,  B.  Hooke,  died  on  the  6th  November,  1848,  and 
the  present  petition  was  presented  by  his  legal  personal  representa- 
tives. The  petition,  after  setting  forth  the  facts  above  mentioned, 
stated,  that',  by  reason  of  the  delay  on  the  part  of  the  vendors  in 
the  delivery  of  an  abstract  deducing  a  good  title,  it  became  impos- 
sible for  the  purchaser  to  comply  with  the  seventh  condition  of  sale, 
and  that  no  perfect  title  to  the  estates  sold  having  been  shown  until 
the  14th  July,  1847,  the  acceptance  of  the  title  by  the  purchaser 
was  necessarily  delayed  until  after  that  day,  and  the  purchaser  was 
unable  on  that  account  to  pay  the  balance  of  his  purchase-money 
into  Court  until  the  7th  August,  1847  ;  that,  by  reason  of  the  ven- 
dors not  having  performed  their  part  of  the  seventh  condi- 
tion of  sale,  and  not  *  having  shown  a  good  title  until  the  *  341 
14th  July,  1847,  the  purchaser  suffered  a  great  loss,  namely, 
a  loss  of  380/.  or  thereabouts,  being  the  difference  between  the  sum 
of  761/.  135.  3(2.,  the  amount  of  interest  at  5/.  per  cent  per  annum 
paid  by  him  on  the  sum  of  9482/.  and  the  interest  thereon,  at  2/. 
105.  per  cent  per  annum,  made  by  him  thereon,  and  that  he  there- 
fore became,  and  the  petitioners  as  his  legal  personal  representa- 
tives were,  entitled  to  be  compensated  by  the  vendors,  or  out  of  the 
purchase-money,  for  such  loss.  The  petition  then  prayed  that  it 
might  be  referred  to  the  Master  to  inquire  and  state  whether  the 
seventh  condition  of  sale,  as  to  the  delivery  by  the  vendors  of  an 
abstract  of  their  title  within  the  time  therein  mentioned,  was  or 
was  not  duly  complied  with  by  them  as  between  them  and  the  pur- 
chaser ;  and  if  the  Master  should  find  that  such  condition  was  not 
so  complied  with,  then  that  the  Master  might  also  inquire  and  state 
what  damage  had  been  sustained  by  the  purchaser,  or  what  com- 
pensation he,  or  the  petitioners,  as  his  legal  personal  representa- 
tives, was  or  were  entitled  to,  either  by  way  of  reduction  of  the 
interest  of  the  purchase-money,  or  otherwise,  by  reason  of  such 
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condition  not  having  been  duly  performed  by  the  vendors ;  and  that 
the  amount  of  such  damage  or  compensation  might  be  paid  to  the 
petitioners  by  and  out  of  the  purchase-money  still  remaining  in 
Court,  and  that  the  costs  of  the  petitioners  of  and  relating  to  the 
application,  and  also  the  costs  of  the  purchaser,  as  to  the  affidavits 
filed  on  the  motion  upon  which  the  order  of  the  17th  July,  1847, 
was  made,  might  be  paid  to  the  petitioners  in  like  manner. 

This  petition  came  on  before  the  Vice-Chancellor  Wigram  in 
March,  1848,  the  petitioners  consenting  to  consider  the  motion  of 
the  17th  July,  1847,  as  also  toought  on  to  be  disposed  of; 
*  842  and,  on  the  8th  March,  1848,  his  *  Honor  dismissed  the  peti- 
tion with  costs,  holding  that  a  Court  of  Equity  could  not 
grant  the  relief  prayed,  unless  a  Court  of  Law  would  have  given  an 
action  for  breach  of  contract,  after  the  contract  had  been  completed, 
and  which  he  was  of  opinion  it  would  not  do.  His  Honor  also 
stated  that  he  considered  himself  bound  by  the  cases  which  decided 
that,  in  a  condition  of  this  nature,  where  interest  is  to  be  paid  by 
the  purchaser  in  case  of  delay  from  any  cause  whatever,  the  acts  of 
vendors  are  among  the  causes  of  the  delay  referred  to ;  and  that  he 
gave  no  opinion  whether  a  more  sound  construction  of  the  words 
"  any  cause  whatever"  would  not  have  been  "  any  cause  except  the 
vendor's  default."  From  this  decision  the  petitioners  appealed  to 
the  Lord  Chancellor. 

Tlie  Solicitor- General  and  Mr.  Shapter^  in  support  of  the  peti- 
tion.—  The  case  of  EsdaUe  v.  Stephenson  (a)  is  relied  upon  on  the 
other  side.  Sir  John  Leach  there  held  that,  where  conditions  of 
sale  provide  that  interest  shall  be  paid  from  a  certain  day  if  the 
purchase  be  not  completed,  the  purchaser  cannot  relieve  himself 
from  payment  of  interest  by  alleging  that  the  delay  in  completing 
the  contract  was  caused  by  the  vendor.  We  contend,  however,  that 
this  decision  is  wrong,  as  being  against  the  principle  that  a  party 
shidl  not  take  advantage  of  his  own  negligence.  Rede  v.  Farr^  (p) 
and  is  also  at  variance  with  the  general  current  of  authorities ; 
Jones  V.  Mudd^  (c)  Monk  v.  Huskissony  (d)  Paton  v.  Rogers^  (e) 
Denning'  v.  Henderson,  (g-)     The  vendors  have  broken  their  part 

(a)  1  S.  &  S.  122.  (d)  4  Russ.  121. 

(6)  6  M.  &  S.  121.  (e)  6  Mad.  256. 

(c)  4  Russ.  118.  (g)  1  De  6.  &  S.  689. 
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of  the  seventh  condition  by  delivering  an  inapierfect  abstract. 
Hobson  V.  Bell,  (a)  *  The  words  "  any  cause  whatever,"  in  *  348 
the  fifth  condition,  must  be  held  to  refer  to  any  cause  not 
arising  from  the  improper  conduct  of  the  vendors.  Even  supposing 
that  the  decision  of  ^ir  John  Leach  in  Esdaile  v.  Stephenson  is  to 
govern  the  present  case,  still  the  purchaser  is  entitled  to  compensa- 
tion as  against  the  vendors  for  the  loss  sustained  by  their  improper 
conduct  in  not  delivering  an  abstract:  Greenwood  v.  Churchill;  (6) 
and  the  Court  will  direct  a  reference  to  the  Master  to  ascertain  the 
amount  of  damage  thus  incurred,  the  whole  matter  being  now 
before  the  Court.  Frank  v.  Basnett.  (c)  At  law,  an  action  would 
lie  against  the  vendors  in  a  case  similar  to  the  present :  Orme  v. 
Brovghton ;  {d)  and  no  difficulty  would  arise  at  law  on  the  ques- 
tion of  damage,  in  consequence  of  the  purchaser  having  paid  the 
amount  of  interest  in  satisfaction  of  his  contract*  Francis  v,  Ory- 
wellj  (e)  Henry  v.  JEarL  (^)  The  Court  does  not  allow  a  vendor, 
on  breaking  his  contract,  to  compel  the  purchaser  either  to  throw 
up  his  purchase  or  to  submit  to  the  injury ;  but  in  case  of  delay  by 
the  vendor,  will,  if  the  purchaser  require  it,  alter  the  time  appointed 
by  the  conditions  for  the  completion  of  the  purchase :  Paton  v. 
Rogers  J  Qh^  Jones  v.  Mudd;  (i)  and  will  give  compensation  for 
deterioration  occasioned  by  the  vendor,  as  well  as  for  deficiencies 
and  other  defects  in  the  property  sold.  In  the  present  case,  the 
purchaser,  by  deposiliing  his  money  at  the  Worcester  Bank  and 
giving  notice  to  the  vendors,  did  all  he  could  towards  performing 
his  part  of  the  contract.  A  similar  course  of  proceeding  was 
approved  by  the  Court  in  Winter  v.  Blades,  (ft)  The  rule, 
as  laid  down  on  this  *  point,  in  Denning'  v.  Henderson  (Z)  *  844 
prevented  the  purchaser  paying  his  money  into  Court  with- 
out accepting  the  title. 

The  Lord  Chancellor.  —  There  is  some  error  about  the  deci- 
sion in  that  case.  It  is  clearly  the  rule  of  the  Court  that,  on  a 
special  case,  as  where  the  purchaser  is  entitled  to  relieve  himself 
from  paying  interest,  the  Court  will  receive  the  purchase-money  on 

(a)  2  Beav.  17.  (g)  8  M.  &  W.  228. 

(6)  8  Beav.  413.  (h)  Ubi  supra. 

(c)  2  M.  &  E.  618.  (0  Ubi  supra. 

(d)  10  Bing.  635.  (A;)  2  S.  &  S.  393. 

(e)  5  B.  &  A.  886.  (0  Ubi  supra. 
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the  application  of  the  purchaser  without  his  accepting  the  title. 
Hindle  v.  Dakins,  (a)  Dempsey  v.  Dempsey^  (&)  Morris  v.  BvlL  (c)^ 

Mr.  BoU  and  Mr.  Green,  contra.  —  The  vendors  have  substan- 
tially and  bond  fide  fulfilled  their  part  of  the  conditions  of  sale, 
and  the  Court  will  not,  on  slight  grounds,  deprive  them  of  a  bene- 
fit to  which  they  are  under  those  conditions  strictly  entitled.  We 
submit  that  the  case  of  Esdaile  v.  Stephenson  (d)  is  a  clear 
authority  in  our  favour,  and  that  it  is  not  overruled  or  even 
impeached  by  any  subsequent  case.  In  Paton  v.  Rogers  (e)  there 
was  no  special  condition,  and  in  Monk  v.  Huskisson,  (jg)  the  words 
of  the  condition  were  different  from  those  now  under  discussion. 
Denning  v.  Henderson  (A)  is  the  only  case  adverse  to  the  vendors, 
and  is  inconsistent  with  the  other  authorities.  See  also  Birch  v. 
Podmorej  (t)  Oxenden  v.  Lord  Falmouth.  (K)  The  argument  on 
the  other  side,  byVhich,  admitting  a  liability  to  pay  interest,  it  is 

sought  to  establish  a  right  to  compensation  for  damage,  is 
*  345    fallacious ;  for  it  is  *  impossible  to  say  that  the  purchaser 

can  have  sustained  damage  by  paying  that  which  he  has  con- 
tracted to  pay.  The  purchaser  ought  to  have  paid  his  purchase- 
money  into  Court  under  a  special  order. 

• 

Mr.  Temple,  Mr.  Wood,  and  Mr.  JR.  W.  B.  Forster  appeared 
for  other  parties  to  the  suit. 

[At  the  conclusion  of  the  argument  on  the  part  of  the  vendors, 
the  Lord  Chancellor,  addressing  the  Solicitor-General  (who  was 
commencing  his  reply),  said,  that  it  would  not  be  necessary  for 
him  to  reply  upon  tlie  facts  of  the  case,  as  it  was  quite  plain  that 
there  had  been  a  breach  of  contract  on  the  part  of  the  vendors  ; 
and  his  Lordship  at  the  same  time  expressed  his  wish  that  the 
reply  should  be  confined  to  the  subject  of  the  authorities  cited, 

(a)  1  C.  P.  Cooper,  temp.  (g)  Uhi  supra. 
Cot  378.  \h)  Uhi  supra. 

(b)  1  De  G.  &  S.  691.  (t)   Sugd.  Vend.  &  Purch.  vol.  iii.  p. 

(c)  1  De  G.  &  S.  691,  note  (a).  117.  ed.  10. 

Id)  Ubi  supra.  (A)  lb.  p.  118. 

(«)  Ubi  supra. 

'  See  Barker  v.  Haiper,  G.  Coop.  82;  Hutton  v.  Mansell,  2  Beav.  260; 
Ouseley  v.  Anstrather,  11  Beav.  899 ;  Rutley  v.  Gill,  8  De  G.  &  S.  640 ;  Den- 
ning 0.  Henderson,  1  De  G.  &  S.  689;  11  Jur.  687;  Butter  v.  Marriott,  10 
Beav.  83. 
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adding,  that  it  was  very  difficult  to  ascertain  on  what  principle 
the  several  decisions  had  proceeded.] 

The  Solicitor- General  then  continued  his  reply,  and  contended, 
that  the  several  cases  cited  were  consistent  with  each  other,  with 
the  exception  only  of  Esdaile  v.  Stephenson,  (a)  which  was  con- 
trary to  all  the  other  authorities. 

Noyember  18. 

The  Lord  Chancellor.  —  The  question  in  this  case  is  of  some 
importance  for  the  general  practice  of  the  Court,  though  certainly 
it  does  not  present  a  question  of  any  difficulty  as  to  what  in 
justice  ought  to  be  done,  or  what  the  rule  ought  to  be ;  but  the 
difficulty  arises  from  several  of  the  decisions  that  have  taken 
place  being  inconsistent  in  principle  and  with  each  other  ; 
and  those  which  appear  to  be  nearest  *  right  in  .point  of  *  346 
result  not  always  putting  the  decision  on  the  same  ground. 

Now  the  simple  case  is  this :  In  conditions  of  sale  a  definite 
time  is  fixed  for  certain  acts  to  be  done ;  a  time  is  fixed  for  the 
delivery  of  the  abstract ;  and  a  time  fixed  also  for  payment  of  the 
money,  or  interest  to  run  upon  the  money,  if  not  paid  at  that 
time.  It  is  quite  obvious  that  the  intention  of  the  parties  was, 
before  the  time  came  for  the  payment  of  the  money,  and  from 
which  time  the  interest  was  to  run,  to  have  an  opportunity  of 
seeing  whether  the  abstract  showed  a  good  title  or  not.  If  the 
abstract  did  show  a  good  title,  then,  according  to  the  rule  of  the 
Court,  the  property  would  belong  to  the  purchaser  from  the  time 
at  which  the  contract  ought  to  be  completed,  and  the  money 
would  be  the  money  of  the  vendors,  and,  therefore,  the  one  would 
be  entitled  to  the  fruits  of  the  property,  and  the  other  to  the  fruits 
of  the  money.  Such  is  the  ordinary  rule,  and  such  would  be  its 
practical  effect  in  all  cases  where  there  merely  is  a  time  fixed  for 
the  performance  of  the  contract,  and  nothing  specific  is  said  as 
to  the  time  from  which  interest  is  to  run.^ 

(a)  UbisttprcL 

'  See  Baxter  v.  Brand,  6  Dana,  298 ;  Dias  f>.  Glover,  1  Hoff.  Ch.  72 ;  M'Kay 
o.  Melvin,  1  Lred.  Eq.  73 ;  Enraght  v,  Fitzgerald,  2  Irish  Eq.  87 ;  S.  C,  1  Con. 
&  L.  181 ;  2  Dru.  &  W.  48 ;  Hundley  v.  Lyons,  5  Munf.  842 ;  Mayo  v.  Furcell, 
8  Munf.  248 ;  Thompson  v.  Davenport,  1  Wash.  127 ;  Hepburn  o.  Dunlop,  1 
Wheat  179;  Dunlop  v,  Hepburn,  1  Wheat.  179;  S.  C,  8  Wheat.  231;  Brown 
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Now  this  rule  is  particularly  adverted  to  and  recognized  in,  I 
believe,  every  case  which  has  been  quoted  against  the  purchaser 
upon  the  present  argument :  I  mean  those  cases  which  occurred 
all  of  them  before  Sir  John  Leach.  In  Esdaile  v.  Stephenson^  he 
in  terms,  takes  notice  of  the  rule,  and  in  Paton  v.  Rogers  and 
Jones  V.  Mudd  he  does  the  same  thing.  Every  one  of  these  cases 
recognizes  the  rule,  and  lays  it  down  as  the  general  rule  and 
practice  of  the  Court.  In  Esdaile  v.  Stephenson^  Sir  John  Leach 
said,  that  where  the  parties  had  fixed  a  time  from  which  interest 

was  to  run,  the  Court  could  not  depart  from  the  rule  which 
*347    the  parties  had  so  laid  down  for  themselves.     *It  does 

not,  however,  appear  very  obvious  why  specifying  in  terms 
a  contract  which  the  law  implies,  though  not  specified,  should 
make  any  substantial  difference  in  the  rights  between  the  parties, 
the  rule  being  perfectly  established  that  interest  is  payable  upon 
the  purchase-money  from  the  time  the  contract  ought  to  be  peiv 
formed^  When  there  is  nothing  special  to  take  the  case  out  of 
the  rule,  one  does  not  see  why  the  rule,  though  not  reduced  into 
terms,  is  not  to  be  considered  part  of  the  contract,  the  parties 
contracting  according  to  the  ordinary  rules  which  regulate  the 
question  of  interest.  It  is  very  true  that  parties  may  contract 
themselves  out  of  an  implied  rule,  and  that  where  the  law  would 
imply  the  allowance  of  interest  from  a  certain  time,  they  may,  by 
special  contract,  say  that  interest  shall  not  be  paid  at  that  time, 
but  at  some  Qther  time.  I  do  not,  however,  find,  in  any  case,  a 
contract  that  a  purchaser  is  to  pay  interest  from  a  day  certain, 
although  he  is  prevented  from  performing  his  part  of  the  contract 
by 'the  acts  of  the  vendor;  —  no  purchaser  would  make  such  an 
agreement  as  that.  I  have  no  doubt  the  truth  is,  that  in  all  these 
cases  of  provision  for  unforeseen  events,  the  words  "from  any 

V,  Wallace,  2  Bland,  585.  Where  the  purchaser  takes  possession  of  the  property 
as  owner,  without  having  paid  the  purchase-money  he  is  bound  to  pay  interest. 
Stevenson  o.  Maxwell,  2  Comst.  408 ;  S.  C,  2  Sandf.  Ch.  273 ;  Kutledge  v. 
Smith,  1  M'Cord  Ch.  399;  Ramsay  o.  Brailsford,  2  Desaus.  592;  Boyle 
V.  Rowand,  8  Desaus.  555;  Hood  r.  Huff,  2  Comst.  163;  Breckenridge  o. 
Hoke,  4  Bibh,  273 ;  Kestcr  o.  Rockel,  2  Watts  &  S.  365 ;  Oliver  o.  Hallam,  1 
Gratt.  298 ;  Porter  v.  Miller,  3  Hawks,  628.  The  interest  on  the  money  begins 
when  the  money  is  due ;  the  right  to  the  rents  and  profits,  when  the  purchaser  is 
entitled  to  possession.  Baxter  v.  Brand,  6  Dana,  298.  See  Buchanan  r.  Lor- 
man,  3  Gill,  82 ;  Brockenbrough  v.  Blythe,  3  l^igh,  647,  648 ;  Williams  o. 
Rogers,  2  Dana,  375. 
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cause  whatever "  are  intended  to  include  only  that  which  is  not 
expressly  provided  for  by  the  contract.^  The  question  then  is, 
whether  a  vendor,  who  does  not  deliver  his  abstract  showing  a 
good  title,  until  a  period  long  after  the  time  specified,  and  thus, 
by  not  performing  his  part  of  the  contract,  prevents  the  purchaser 
from  having  the  benefit  of  his  purchase  until  a  later  period,  is  to 
have  the  benefit  of  the  contract  against  the  purchaser  ?  Nothing 
could  be  more  unjust  than  so  to  hold,  or  to  say,  that  a  purchaser, 
having  contracted  to  pay  5/.  per  cent  upon  his  purchase-money 
(in  almost  all  cases,  of  course,  exceeding  the  annual  value  of  the 
property  purchased),  is  liable  to  pay  such  interest  from  the 
time  contracted  for,  though  the  *  vendor  has  not  performed  *  348 
his  part  of  the  contract  by  delivering  the  abstract  so  as  to 
enable  the  purchaser  to  have  the  benefit  of  the  contract. 

Now  there  are  two  ways  in  which  this  case  may  be  met  in  argu- 
ment and  upon  principle.  It  may  either  be  considered  that  that 
which  has  happened  is  not  within  the  contract,  that  is,  that  the 
party  never  did  mean  to  contract  that  he  would  pay  interest, 
although  he  might  be  prevented  from  having  the  benefit  of  his 
purchase  by  the  default  of  the  vendor,  and  in  this  view  it  is  the 
ordinary  case  of  doing  justice  between  the  parties,  an  event  having 
arisen  which  was  not  expressly  provided  for  by  the  contract ;  or 
it  may  be  considered  that  interest  must  be  paid  upon  the  purchase- 
money,  according  to  the  terms  of  the  contract,  although  the 
vendor  has  not  performed  his  part  of  the  contract,  and  the  pur- 
chaser has  been  thereby  exposed  to  damage  (the  damage  being 
the  difference  between  the  interest  and  the  annual  value  of  the 
property),  and  then,  although  this  is  a  departure  from  the  terms 
of  the  previous  contract,  which  the  Court  would  not  regard  as  a 
bar  to  decreeing  a  specific  performance,  yet  that  the  Court  will 
in  this  case  regard  it,  by  giving  to  the  purchaser  compensation  for 
the  loss  he  has  sustained  by  the  non-performance  of  the  whole 
contract  by  the  vendor. 

K  a  vendor  sells  property  under  a  description  more  favourable 
than  properly  belongs  to  it,  or  describes  quantities  different  from 
that  which  the  quantities  really  are,  or  professes  to  sell  parcels  of 
land  not  necessarily  connected  with  the  main  body  of  the  land 
and  he  cannot  make  out  a  good  title  to  the  whole,  the  Court  per- 

'  See  Sugd.  V/&  P.  (Eng.  ed.  1861)  496;  Robertson  v.  Skelton,  12  Beav. 
363 ;  19  L.  J.  N.  S.  140. 
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forms  the  contract ;  but  it  does  not  do  so  in  the  terms  upon  which 
the  parties  originally  contracted.    If  the  Court  finds  that 

*  349    in  substance,  the  contract  may  *  be  performed,  it  will  per- 

form it ;  but  it  will  nbt  perform  it,  leaving  the  vendor  to 
the  benefit  of  the  error,  and  compelling  the  purchaser  to  pay  the 
whole  purchase-money,  he  not  being  able  to  get  the  whole  he  con- 
tracted for.  The  Court  performs  the  contract,  in  those  cases 
which  are  capable  of  compensation,  by  inquiring  what  the  diminu- 
tion in  value  is ;  and  so  far,  therefore,  alters  the  contract  as  not 
to  compel  the  party  to  pay  all  that  he  has  agreed  to  pay,  but  only 
so  much  as  appears  to  be  the  value  of  the  property  which  can  be 
conveyed  to  him,  deducting  the  value  of  so  much  as  he  contracted  . 
for  and  could  not  obtain. 

With  regard  to  the  principal  money,  there  is  no  doubt  about  the 
practice.  The  Court  will  deduct  what  may  be  necessary  to  put  the 
purchaser  in  the  situation  he  ought  to  be  placed  in ;  and  on  what 
principle  is  it  not  to  deal  in  the  same  way  with  interest  ?  The 
question  here  is,  whether  the  Court  is  at  liberty  to  deal  with 
interest  upon  terms  different  from  those  contracted  for.  In  all 
these  cases  of  compensation  the  Court  does  deal  with  the  prin- 
cipal ;  and  is  not  the  same  rule  to  apply  to  interest  ?  The  parties 
agree  to  pay  interest  in  a  certain  way,  .upon  the  condition  of  the 
vendor  giving  a  good  abstract  within  a  certain  time.  The  pur- 
chaser could  not  be  considered  as  intending  to  pay  his  purchase- 
money  before  he  got  the  abstract.  If,  therefore,  the  vendor  is 
entitled  to  the  interest  upon  the  money  from  the  time  he  con- 
tracted for,  why  is  he  not  to  make  compensation  out  of  the 
purchase-money  for  default  on  his  part  ?  To  hold  the  contrary, 
would  be  to  do  the  greatest  possible  injustice.  Where  parties 
agree  to  pay  51.  per  cent,  it  is  always  a  prejudice  to  a  purchaser 
to  pay  it  earlier  than  the  time  from  which  he  is  to  have  the  enjoy- 
ment of  the  property,  no  property  purchased  producing  5/. 

*  350    per  cent,  and  it  being  therefore  *  a  benefit  to  the  vendor 

and  a  loss  to  the  purchaser.  If  this  arises  from  the  default 
of  the  vendor,  is  the  vendor  to  get  the  benefit  of  his  own  wrong, 
and  to  profit  by  his  own  breach  of  contract ;  and  is  this  Court 
specifically  to  perform  a  contract  with  all  the  disadvantages  that 
a  vendor  imposes  upon  a  purchaser,  without  giving  the  purchaser 
any  compensation  ?  I  should  be  very  sorry  indeed  to  find  that 
the  authorities  were  such  as  to  compel  me  to  follow  such  a  rule. 
[280] 
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I  am  happy  to  say  that  I  do  not ;  and  although  the  Master  of  the 
Bolls,  in  the  late  case  of  Greenwood  y.  Churchill^  was  evidently 
hampered  by  the  rule  laid  down  by  his  predecessor,  before  whom 
the  point  came  for  decision,  and  though,  when  the  case  was  argued 
a  second  time  before  him,  he  did  not  feel  at  liberty  to  act  upon  a 
rule  diametrically  opposed  to  that  so  laid  down,  yet  he  saw  the 
injustice  of  it,  but  feeling  bound  by  Esdaile  y.  Stephenson^  to 
compel  the  party  to  pay  the  interest,  he  left  it  open  to  him  to 
apply  to  the  Court  for  compensation. 

It  does  not  appear  to  me  at  all  necessary,  that  I  should  decide 
on  which  of  the  two  grounds  above  stated,  I  think  the  purchaser 
.  entitled  to  the  5/.  per  cent,  for  they  both  come  to  the  same  thing. 
It  is  a  mere  question  on  controverted  authorities,  which  is  tlie  true 
principle  to  put  it  upon.  It  is  undoubtedly  certain  that  justice 
requires  that  the  general  rule  as  to  compensation  should  be  fol- 
lowed; and  it  is  not  very  material,  in  effect,  to  distinguish, 
whether  it  is  to  be  regarded  as  compensation  for  the  amount  of 
interest  otherwise  payable,  or  as  compensation  to  be  paid  to  the 
purchaser  by  the  vendor  (that  compensation  being  to  be  paid  out 
of  the  very  amount  of  interest  which  the  purchaser  according  to 
the  contract  would  have  to  pay).* 

*  None  of  the  cases  are  directly  iii  point,  except  that  of  *  351 
Esdaile  v.  Stephenson,  where  Sir  John  Leach  laid  down  the 

rule  very  distinctly.*  There  are  other  cases  where  there  are  very 
peculiar  expressions  used,  such  as  ^^  from  any  cause  whatever," 
and  in  others,  ^^  from  any  cause  whatever,  except  the  wilM  de- 
fault of  the  vendor  ;  "  but  there  is  not  one  of  them  in  which  the 
very  case  occurs,  which  is  the  subject  now  for  consideration, 
whether  the  purchaser  is  to  pay  interest,  notwithstanding  the 
delay  should  be  occasioned  by  the  act  of  the  vendor ;  nor  has  any 
authority  been  referred  to  which  would  lead  to  the  conclusion  as 
to  what  would  be  the  result,  if  such  a  contract  were  entered  into. 
It  is  not  a  case  very  likely  to  occur ;  but  one  does  not  well  see 
why  a  party  who  agrees  to  perform  an  entire  contract  should  not 

ft 

be  bound  by  it  This  cannot,  however,  be  considered  as  fixing  the 
purchaser  with  the  result  of  delay  arising  from  the  non-perform- 

>  See  Sherwin  v.  Shakspear,  5  De  G.,  M'N.  &  G.  625. 

*  In  Sugd.  y.  &  F.  (Eng.  ed.  1851)  496,  Lord  St.  Leonards  says  that 
Lord  CoTTBNHAM  in  effect  overruled  Esdaile  v,  Stephenson,  in  this  case  of 
De  Yisme  o.  De  Visme. 
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ance  of  the  very  act,  which  the  vendor  had  stipulated  to  perform. 
When  the  words  used  are- "  from  any  cause  whatever,"  they  must 
mean  some  cause  not  provided  for  by  the  contract ;  the  parties 
not  considering  the  probability  of  either  one  or  the  other  breaking 
the  contract. 

I  do  not,  however,  think  it  necessary  that  the  order  should 
exactly  specify  the  grounds  on  which  it  is*  made  ;  it  is  quite  suf- 
ficient for  me  to  refer  it  to  the  Master  to  inquire  from  what  time 
a  good  title  was  shown,  and  direct  the  payment  of  the  interest  to 
commence  from  that  time,  the  income  of  the  property  being  of 
course  regulated  by  the  same  rule. 

• 

Considerable  discussion  then  took  place  as  to  the  position  in 
which  the  purchaser  would  be  placed  by  the  decision  of  the  Lord 
Chancellor,  in  respect  of  the  loss  he  had  sustained  by  hav- 
*  352  ing  appropriated  and  set  apart  *  the  balance'  of  the  purchase- 
money  in  the  manner  above  stated. 

On  the  part  of  the  purchaser  it  was  contended,  that  he  would 
sustain  a  loss  (that  loss  being  the  difference  between  the  2/.  IO5. 
per  cent  received  from  the  bankers,  and  what  he  might  otherwise 
have  made  of  his  money)  between  the  day  he  set  apart  the  bal- 
ance of  his  purchase-money  and  the  time  when  the  Master  should 
find  that  the  vendors  showed  a  good  title ;  that  this  loss  arose 
from  the  vendors'  default ;  that  the  ordinary  rule  is,  when  a  pur- 
chase is  to  be  completed  on  a  given  day,  if  the  purchaser  gives 
notice  that  his  money  is  lying  idle,  the  interest  ceases,  and  the 
purchaser  becomes  entitled  to  the  rents.     Winter  v.  Blades,  (o) 

The  Lord  Chancellor  observed,  that  the  rule,  as  stated  on  the 
part  of  the  purchaser,  did  not  apply  to  a  case  where  the  conduct  of 
the  vendor  had  made  it  unnecessary  for  the  purchaser  to  pay  in- 
terest. His  Lordship  added,  —  where  nothing  appears  to  occar 
sion  the  delay,  the  rule  no  doubt  is,  that  if  the  purchaser,  who, 
on  the  face  of  the  contract,  is  under  the  necessity  of  paying  on  a 
certain  day,  sets  apart  his  money,  and  gives  notice  that  it  is  ready, 
interest  stops  from  that  time,  provided  it  be  shown  he  made  no 
interest  of  it ;  ^  but  if  the  purchaser  refuses  to  pay  interest,  because 

(a)  Ubi  supra, 

>  See  Howland  v.  Morris,  1  Cox,  69;  Eester  o.  Rookie,  2  Watts  &  S.  865; 
Kershaw  v.  Kershaw,  L.  R.  9  £q.  56. 
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the  delay  is  occasioned  by  the  vendor,  and  the  case  i^  made  out, 
no  question  can  arise  about  intermediate  interest,  because  it  does 
not  begin  to  run  till  the  vendor  has  put  himself  right.  In  the 
present  case,  the  purchaser,  by  precaution,  and  for  fear  of  being 
called  upon  to  pay  the  whole  interest,  did  that  which,  according  to 
my  view,  it  was  imnecessary  for  him  to  do.^ 

*  His  Lordship  concluded  as  follows  :  —  *  853 

My  opinion  is,  that  the  vendors  being  in  default,  the  de- 
lay having  been  occasioned  by  their  not  performing  their  part  of 
the  contract,  are  not  to  exact  from  the  purchaser  the  payment  of 
.  interest  until  the  time  they  showed  a  good  title  on  their  abstract : 
the  effect  of  that  is  to  postpone, the  day  agreed  on  for  the  comple- 
tion of  the  contract,  until  the  time  when  the  vendors  put  them- 
selves right,  and  showed  their  title  to  be  good  on  the  abstract. 
The  result  therefore  is,  that  until  that  time  there  would  be  no 
demand  to  be  made  by  the  vendors  for  the  payment,  and  therefore 
the  interest,  which  was  to  stand  in  the  place  of  that  payment,  had 
not  commenced  to  run :  it  did  run  when  they  showed  a  good  title, 
and  not  before.  The  purchaser  is  to  have  compensation  for  the 
loss  and  injury  which  he  sustained  by  the  non-performance  of  the 
contract  by  the  vendors ;  but  they,  the  vendors,  are  not  therefore 
to  make  compensation  for  any  loss  not  arising  out  of  their  con- 
tract, that  default  on  the  part  of  the  vendors  not  making  it  neces- 
sary or  proper  for  the  purchaser  to  lay  his  money  by,  and  make  it 
unproductive,  for  the  purpose  of  throwing  the  loss  of  that  unpro- 
ductiveness on  the  vendors.  I  think  it  is  carrying  the  principle 
out  strictly,  to  postpone  the  time  for  paying  the  purchase-money 
till  the  time  a  good  title  was  shown.  The  vendors  would  be  enti- 
tled to  the  rents  and  profits  up  to  that  time,  and  the  purchaser's 
liability  to  pay  interest  would  commence  from  that  time,  and  the 
Master  must  inquire  when  that  time  was. 

In  discussing  the  question  of  costs,  it  appeared  that  the  motion 

• 

'  The  purchaser  must,  however,  in  general,  give  notice  to  the  vendor  that  the 
money  is  lying  dead :  Calcraft  v.  Roebuck,  1  Yes.  Jun.  221 ;  Roberts  v.  Massey, 
13  Yes.  661 ;  M^Cann  v,  Forbes,  1  Hogan,  13 ;  for  otherwise  there  is  no  equality. 
See  Powell  v.  Martyr,  8  Yes.  146 ;  Selden  v,  James,  6  Rand.  465 ;  Brocken- 
brough  0.  Blythe,  8  Leigh,  619;  Rutledge  o.  Smith,  1  M'Cord  Ch.  408,  404; 
Stevenson  v.  Maxwell,  2  Sandf.  Gh.  273;  M^Eannon  o.  Sterrett,  6  Watts,  162; 
Hunter  v.  Bales,  24  Ind.  299 ;  Nantz  v.  Loben,  1  Dnvall  (Ky.),  804. 
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of  the  17th  July,  1847,  and  the  present  petition  had  been  served 
on  all  the  parties  in  the  cause. 

*  354       *  The  Lord  Chancellor  held  that  this  had  been  rightly 
done,  inasmuch  as  the  fund,  by  being  paid  into  Court  to  the 
credit  of  the  cause,  became  thereby  the  fund  of  all  the  parties  to 
the  suit. 


In  the  Matter  of  the  Trusts  of  the  Will  of  THOMAS  BAR- 

THOLOMEW,! 

AND 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96. 

1849.    November  13,  16. 

A  testator,  by  his  will,  directed  the  investment  of  2000Z.,  and  the  payment  of  the 
interest  to  his  daughter  for  life,  and  from  and  after  her  death  declared  that 
the  trustees  should  hold  the  fund  upon  trust,  to  pay  the  same,  or  assign  the 
securities,  whereon  the  same  might  be  then  placed  or  invested,  unto,  between, 
and  amongst  all  and  every  the  child  and  children  of  his  said  daughter,  as  and 
when  they  should  severally  attain  the  respective  age  of  twenty-one  years,  in 
equal  shares  and  proportions,  share  and  share  alike,  "to  whom  I  give  and 
bequeath  the  same  accordingly/'  Rdd^  that  these  words  contained  a  direct 
gift,  independently  of  the  direction  to  pay,  the  words,  **to  whom"  referring 
to  all  and  every  the  child  and  children  of  the  testator^s  daughter ;  and  con- 
sequently that  a  child  of  the  testator's  daughter,  dying  under  twenty-one, 
took  a  vested  interest  in  the  legacy.' 

TfflS  was  an  appeal  from  an  order  made  by  the  Vice-Chancellor 
of  England,  on  the  31st  March,  1849,  directing  the  payment  to 

»  S.  C,  1  H.  &  T.  665. 

*  See  Shattuck  v.  Stedman,  2  Pick.  468 ;  Brown  v.  Brown,  44  N.  H.  281 ; 
Furness  v.  Fox,  1  Cush.  134 ;  Eldri^ge  v.  Eldridge,  9  Cush.  616 ;  Colt  v.  Hub- 
bard, 33  Conn.  281 ;  Dale  v.  White,  33  Conn.  294 ;  Bowman^s  Appeal,  34  F^nn. 
St  19 ;  Burd  v,  Burd,  40  Penn.  St.  182 ;  Hocker  ».  Gentry,  3  Met.  (Ky.)  463 ; 
Green  c.  Howell,  1  Vroom  (N.  J.),  326 ;  S.  C,  2  Vroom,  670 ;  Allen  v,  Whita- 
ker,  34  Greo.  6 ;  CaldweU  v.  Kincaid,  1  B.  Mon.  231 ;  Phillips  o.  Johnson,  14 
B.  Mon.  172 ;  Spence  v.  Robins,  6  Gill  &  J.  607 ;  Watson  o.  Woods,  3  B.  L 
226 ;  Bridgewater  v.  Grordon,  2  Sneed,  6 ;  Locke  v.  Lamb,  L.  R.  4  Eq.  872 ; 
Davies  v,  Fisher,  6  Beav.  201 ;  Harrison  v.  Grimwood,  12  Beav.  192 ;  Chaffers 
o.  Abell,  3  Jur.  677 ;  Williams  v.  Clark,  4  De.  G.  &  S.  472 ;  Edmunds  v. 
Waugh,  4  Drew.  276 ;  Brocklebank  v.  Johnson,  20  Beav.  206 ;  Re  Bennett^s 
Trust,  3  Kay  &  J.  280 ;   Kavanagfa  o.  Morland,  cited  by  Sir  W-  P*  Wood,  in 
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Samuel  Trought  of  a  sum  of  1980/.,  which  had  been  paid  into 
Court  by  the  trustees  of  the  will  of  Thomas  Bartholomew,  under 
the  provisions  of.  the  Act  10  &  11  Vict.  c.  96. 

The  testator,  bj  that  portion  of  his  will,  on  the  construction  of 
which  the  question  was  raised  by  the  petition,  gave  and  bequeathed 
to  his  trustees  the  sum  of  3500/.  of  lawful  money  of  Oreat  Britain, 
to  be  paid  to  or  retained  by  them  at  the  expiration  of  six  calendar 
months  next  after  his  decease,  upon  the  trusts  thereinafter  named 
concerning  the  same  ;  that  is  to  say,  as  to,  for  and  concerning  the 
sum  of  1500/.,  part  of  the  .said  sum  of  3500/.  upon  certain 
trusts  therein  mentioned,  *  and  not  material  to  be  herein  *  355 
particularly  stated,  being  in  favour  of  Lucy  Bartholomew, 
the  eldest  of  the  testator's  two  daughters  and  her  children;  and 
the  testator  then  proceeded  as  follows:  ^^And  as  for  and  con- 
cerning the  sum  of  2000/.,  the  remainder  of  the  said  sum  of  3500/. 
upon  trust  that  they  my  trustees,  and  the  survivor  and  survivors 
of  them,  his  executors  and  administrators,  do  and  shall  place  out 
and  invest  the  same  at  interest  in  their  or  his  names  or  name,  in 
government,  real  or  other  sufficient  security,  and  vary,  alter,  and 
transfer  such  last-mentioned  securities  for  any  others  of  a  similar 
nature,  at  discretion,  in  trust  for  my  daughter  Mary  Ann  Buller 
Bartholomew,  and  pay  or  cause  to  be  paid  the  annual  dividend^ 
and  interest  thereof,  when  and  as  the  same  shall  be  received,  into 

Maddison  v.  Cbapman,  4  Ejiy  &  J.  715 ;  Corbin  o.  Wilson,  2  Ash.  178 ;  Gregg 
V,  Bethea,  6  Porter,  9 ;  Reed  o.  Buckley,  6  Watts  &  S.  517 ;  Johnson  v.  Baker, 
8  Morph.  818 ;  Ferry  o.  Rhodes,  2  Murph.  140 ;  Bunch  v.  Hurst,  8  Desaus. 
273 ;  Roberts  v.  Brinker,  4  Dana,  570 ;  Gifford  v.  Thorn,  1  Stockt.  Ch.  702 ; 
1  Jarman  Wills  (8  Eng.  ed.),  795  et  seq,  and  cases  cited,  (4th  Am.  ed.)»  759  et 
seq,  and  notes  and  cases  cited.  In  Furness  v.  Fox,  1  Gush.  184,  186,  Mr.  Justice 
MsTCALF  adopted  the  rule  laid  down  in  8  Wooddeson,  512,  as  follows :  '*  If  the 
time  of  payment  merely  be  postponed,  and  it  appear  to  be  the  intention  of  the 
testator  that  his  bounty  should  immediately  attach,  the  legacy  is  of  the  vested 
kind ;  but  if  the  time  be  annexed  to  the  substance  of  the  gift,  as  a  condition  prece- 
dent, it  is  contingent  and  not  transmissible ; "  and  in  that  case  it  was  decided 
that  a  legacy  to  one,  *'  if  he  shall  arrive  to  the  age  of  twenty-one  years,  then  to 
be  paid  over  to  him  by  my  executor,^*  is  not  a  contingent  but  a  vested  legacy. 
The  above  rule  was  stated  with  approbation  by  Shaw,  G.  J.,  in  Eldridge  v. 
Eldridge,  9  Gush.  516 ;  see  Brown  v.  Brown,  44  N.  H.  281 ;  Felton  v.  Sawyer, 
41  N.  H.  202 ;  Snow  v.  Snow,  49  Maine,  159 ;  Van  Dyke  v.  Vanderpool,  1 
McGarter  (N.  J.),  198 ;  Young  o.  McEinnie,  5  Florida,  542 ;  Gox  v.  McKinney, 
82  Ak.  461 ;  Thrasher  o.  Ingram,  82  Ala.  645 ;  Everett  r.  Mount,  22  Geo.  828 ; 
Raney  o.  Heath,  2  P.  &  H.  206 ;  Faterson  v,  Ellis,  11  Wend.  259 ;  Andrews 
V.  New  York  Bible  Society,  4  Sandf.  S.  G.  156. 
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» 

the  proper  hands  of  my  said  daughter  Mary  Ann,  to  and  for  her 

• 

sole  and  separate  use  and  benefit  for  and  during  the  term  of  her 
natural  life  ;  and,  from  and  after  the  decease  of  my  said  daughter 
Mary  Ann,  upon  trust,  that  my  said  trustees,  and  the  survivors  and 
survivor,  his  executors  and  administrators  do  and  shall  stand  pos- 
sessed of  and  interested  in  the  said  sum  of  200  OZ.,  upon  trust  to 
pay  the  same  or  assign  the  security  or  securities  whereon  the  same 
may  be  then  placed  or  invested,  unto  or  between  or  amongst  all  and 
every  the  child  and  children  of  my  said  daughter  Mary  Ann,  as 
and  when  they  shall  severally  attain  the  respective  ages  of  twenty- 
one  years,  in  equal  shares  and  proportions,  share  and  share  alike, 
to  whom  I  give  and  bequeath  the  same  accordingly  with  benefit  of 
survivorship  to  and  amongst  such  child  or  children,  in  case  of  the 
death  of  any  one  or  more  of  them  before  such  share  or  shares  of 
and  in  the  said  sum  of  2000/.  shall  become  payable ;  and  I  will 
that  what  shall  so  survive  shall  from  time  to  time  likewise  survive 

and  go,  and  be  paid  in  like  manner,  together  with  the  origi- 
*  356    nal  shares  or  share  of  such  child  or  children  of  and  *  in 

the  said  sum  of  2000/.,  and  upon  further  trust,  that  they 
my  said  trustees  shall  in  the  mean  time,  after  the  death  of  my  said 
daughter  Mary  Ann,  pay  and  apply  the  interests  and  dividends  of 
the  said  2000/.  for  and  towards  the  maintenance,  clothing,  and 
education  of  such  child  or  children  of  my  said  daughter  Mary 
Ann,  until  their  respective  shares  thereof  shall  become  payable,  in 
proportion  to  their  respective  shares  therein,  as  they  my  said  trus- 
tees shall  in  their  discretion  think  fit."  The  testator  appointed  his 
son,  John  Thomas  Wilson  Bartholomew,  his  residuary  legatee,  and 
died  in  1826. 

On  the  19th  September,  1828,  Mary  Ann  Buller  Bartholomew 
intermarried  with  Samuel  Trought,  and  there  was  issue  of  the 
marriage  one  child  only,  being  a  son,  who  was  born  on  the  6th 
November,  1840,  and  was  called  Samuel  Frederick  Trought,  and 
died  on  the  following  day.     Mrs.  Trought  died  on  the  19th  July, 

1847.  The  annual  dividends  and  interest  on  the  2000/  were  duly 
paid  to  her  by  the  trustees  during  her  life,  and  up  to  the  last  half- 
yearly  day  of  payment  next  preceding  her  decease.   On  the  3d  April, 

1848,  letters  of  administration  of  the  estate  and  effects  of  the 
infant  Samuel  Frederick  Trought  were  granted  to  Samuel  Trought, 
and  he,  thereupon  served  the  trustees  with  a  notice,  requiring  them 
to  pay  to  him  the  said  sum  of  2000/.    In  the  month  of  March,  1849, 
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the  trustees  paid  the  sum  of  1980/.  (being  the  balance  of  the  sum 
of  2000/.,  after  deducting  therefrom  the  legacy  duty  of  1/.  per 
cent)  into  Court,  under  the  provisions  of  the  Trustees  Relief 
Act ;  and  Samuel  Trought,  thereupon,  presented  his  petition  for 
payment  of  that  sum  to  him  as  the  representative  of  his  infant 
son. 

The  case  came  on  before  the  Vice-Chancellor  9f  England 
in  March,  1849,  when  C.  Parker,  who,  as  representative  *  of  *  857 
the  residuary  legatee  who  had  died,  had  been  served  with  a 
copy  of  the  petition,  appeared,  and  contended  that  the  legacy  of 
2000/.  had  never  vested,  and  ought,  therefore,  to  be  deemed  part 
of  the  testator's  residuary  estate.  The  Vice-Chancellor,  however, 
having  decided  that  the  legacy  had  vested  in  the  infant  son  of 
Samuel  Trought,  the  question  was  now  brought,  by  way  of  appeal, 
before  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Hobhouse  for  the*  appeal  petition.  —  The 
bequest  in  favour  of  the  children  of  Mrs.  Trought,  is  plainly  con- 
tingent on  their  attaining  twenty-one.  The  testator  could  not 
have  used  stronger  words  to  denote  a  contingency,  the  direction 
being  for  the  trustees  to  transfer  to  the  children  ^^  as  and  when 
they  attain  twenty-one,  to  whom  I  give  the  same  accordingly.'* 
Hanson  v.  Chraham.  (a)  It  is  true  that  the  will  contained  a  pro- 
vision for  survivorship  among  the  children ;  but  Sir  W.  Grant 
considered  this  very  clause  in  Leake  v.  Robinson  (b)  as  not  re- 
butting the  contingent  quality  of  the  gift.  So,  also,  with  respect 
to  the  maintenance  clause,  which  is  to  be  found  in  this  will,  it  is 
well  settled  that,  where  the  gift  is  contingent,  the  maintenance 
clause  cannot  have  the  effect  of  altering  the  nature  of  the  legacy. 
Bull  V.  Pritchardy(^c)  Newman  v.  Newman^(d)  Festinff  v.  Al- 
len. Qe')  In  the  case  of  Vawdry  v.  Oeddes^{g)  the  trusts  for 
maintenance  were  in  the  same  words  as  in  this  will,  and  the  legacy 
there  was  held  to  be  contingent.  In  the  case  of  Watson  v. 
Hayes^  (K)  although  there  was  a  dedication  of  the  entire  interest 
to  the  maintenance  and  support  of  the  legatee,  yet,  inasmuch 
as  there  was   an   absence   of  any  words  of  gift,  except  in  the 

(a)  6  Ves.  239.  (e)  12  M.  &  W.  279. 

(6)  2  Mer.  363:  see  p.  387.  {g)  1  Russ.  &  M.  203. 

(c)  1  Rus8.  213.  (A)  6  M.  &  C.  126. 

(d)  10  Sim.  61. 
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*  358  direction  *  to  pay  at  a  given  time,  which  never  arrived,  or 
upon  a  given  event,  which  never  took  place,  the  gift  of  the 
principal  sum  was  held  not  to  have  vested.  They  also  referred  to 
the  observations  of  Vice-chancellor  Wigbam  in  the  case  of  Leem^ 
ing  V.  SherraU.(ji) 

Mr.  Roll  J  Mr.  Lloyd^  and  Mr.  Nalder^  contra.  —  There  is  no  gift 
over  in  default  of  children.  Tlie  words  "  to  whom  I  give  the  same 
accordingly,"  are  referable  to  the  previous  words  "  share  and  share 
alike ; "  and  the  clause  of  survivorship  leads  irresistibly  to  the 
conclusion,  that  each  share  must  have  been  intended  to  vest  on 
the  birth  of  each  child.  The  rule  of  the  civil  law  must  be  re- 
ferred to  for  the  construction  of  this  legacy,  which  is  absolutely 
given,  and  the  payment  only  postponed  to  a  future  definite  period, 
and,  by  that  rule,  this  legacy  would  be  treated  as  debitum  in  prcd- 
senti  solvendum  inftUuro.  •  Leeming  v.  Sherrati.(J>)  In  the  case 
of  Leake  v.  Bobinson^ic)  there  was  no  gifl,  except  in  the  direc- 
tion to  pay,  and  it  is,  therefore,  distinguishable  from  Ihe  present. 
Here  there  id  a  direction  that  the  interest  of  the  shares  is  to  be 
laid  out  for  the  benefit  of  the  legatees,  and  that  of  itself  is  suffi- 
cient to  make  it  a  vested  legacy.  Hansom  v.  Crraham.(d)  In 
the  case  of  Leake  v.  Robinson  there  was  this  other  difference, 
namely,  that  there  was  no  direction  for  maintenance  out  of  the 
entire  interest,  but  the  quantum  was  to  be  at  the  discretion  of  the 
trustees  ;  and  the  case  of  Vawdry  v.  Geddes(e)  was  decided 
on  %imilar  grounds.  In  the  present  instance,  the  discretion  given 
to  the  trustees  is  not  as  .to  the  quantum,  but  as  to  the  mode  of 
application  ;  there  has  also  been  a  separation  from  the  bulk  of  the 
estate  vested  in  the  trustees,  and  a  gift  of  the  interim 
^  359  *  interest,  and  these  circumstances  have  been  held  sufii- 
cient  to  indicate  a  vested  legacy.  Saunders  v.  Vautier.  (jg) 
They  also  referred  to  Booth  v.  Booth^(h)  and  Hammond  v. 
MatUe.  (J) 

Mr.  Hetherington^  for  the  trustees. 

Mr.  MalinSj  in  reply. 

(a)  2  Hare,  14.  (e)   Ubi  suprcu 

(6)  Ubi  supra.  (g)  Cr.  &  P.  240. 

(c)  Ubi  supra.  T(A)  4  Ves.  899. 

(d)  Ubi  supra.  (i)  1  CoU.  281. 
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November  16. 

The  Lobd  Ghancellob.  —  The  construction  which,  in  my  opin- 
ion, must  be  put  upon  the  expression  in  the  will,  excludes  all  diffi- 
culty in  deciding  upon  the  interests  of  the  parties,  bringing  the 
case  within  the  principle  now  clearly  established,  and  which  is 
recognized  in  the  leading  authority  relied  upon  by  the  appellant. 
Leake  y.  Robinson,  (a)  That  rule  is,  that  if  there  be  a-  direct  gift 
to  legatees,  a  direction  for  payment  when  they  shall  attain  a  cer- 
tain age  shall  not  prevent  the  vesting  of  the  legacy,  and,  there- 
fore, that  the  personal  representative  of  a  legatee  dying  under  such 
age  will  be  entitled.  What  Sir  W.  Qbant  decided  was,  that,  where 
there  was  no  gift,  except  in  the  direction  to  pay,  and  the  direction 
was  to  pay  when  the  legatee  attained  the  required  age,  the  gift  was, 
in  effect,  a  gift  to  such  of  the  legatees  as  should  attain  that  age, 
and  therefore  failed  as  to  such  who  died  under  it.^ 

The  question  then  is  simply,  whether  this  will  does  not  contain 
a  gift  to  the  legatees,  independently  of  the  direction  to  pay,  and  I 
am  of  opinion  that  it  does.  The  testator  directs  the  investment 
of  2000Z.  and  payment  of  the  interest  to  his  daughter  for 
life ;  and  from  *  and  after  her  death  declares  ^'  the  trus-  *  360 
tees  shall  hold  it  upon  trust  to  pay  the  same  or  assign  the 
securitieB  whereon  the  same  may  be  then  placed  or  invested  unto, 
between,  and  amongst  all  and  every  the  child  and  children  of  his 
said  daughter,  as  and  when  they  shall  severally  attain  the  re- 
spective age  of  twenty-one  years,  in  equal  shares  and  proportions, 
share  and  share  alike,  to  whom  I  give  and  bequeath  the  same 
accordingly."  Here  are  words  of  direct  gift,  and  the  only  ques- 
tion is,  who  are  the  parties  to  whom  it  is  made ;  that  is,  who  are  * 
the  parties  to  which  the  words  "  to  whom  "  refer.  The  only  de- 
scription of  persons  to  which  they  can  refer  is,  '^  all  and  every  the 
child  and  children  of  his  daughter."  If  these  words  of  gift 
had  preceded  the  direction  to  pay  at  twenty-one,  no  question 
could  have  arisen ;  and  why  is  not  the  same  construction  to 
be  adopted  because  he  has  specified  the  objects  of  his  gift,  not 
by  describing  them  in  this  part  of  the  sentence,  but  by  referring  to 
a  description  already  made  in  the  same  sentence  ?  If  the  gift  had 
been  ^^  and  I  give  the  same  to  all  and  every  the  child  and  children 

(a)  Zlhi  supra. 

'  See  cases  cited  in  note  to  anU^  p.  854. 
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of  my  said  daughter  accordingly,"  I  cannot  conceive  that  any  ques- 
tion could  have  been  raised.  The  argument  rests  upon  the  word 
"  accordingly,"  and  is  reduced  to  this,  —  that  the  direction  to  pay 
to  children  at  twenty-one,  without  more,  makes  the  attaining 
twenty-one  a  qualification  necessary  for  each  child  before  the 
legacy  can  be  claimed ;  that,  therefore,  it  is  equivalent  to  a  gift 
to  such  of  the  children  as  shall  attain  that  age^  and  the  gift 
which  follows,  ^^to  whom  I  give  the  same  accordingly,"  must 
refer  to  those  only  who  should  attain  twenty-one.  But  that  is 
making  the  testator  to  speak,  not  in  the  usual  and  natural  mean- 
ing of  the  words  used,  but  according  to  a  result  which  certain 
technical  rules  may,  in  certain  cases,  lead  to,  the  truth  being,  that, 
in  the  antecedent  passage,  the  testator  did  not  contem- 
*  861  plate  the  death  of  any  child  under  twenty-one,  *  but,  on  the 
contrary,  first  provides  for  the  event  of  all  living  to  attain 
that  age :  the  possible  event  of  some  dying  under  that  age,  he 
afterwards  provided  for  by  the  clause  of  survivorship. 

I  think,  therefore,  that  there  is  here  a  gift  to  all  the  children  of 
his  daughter,  with  a  direction  that  payment  should  be  made  at 
twenty-one,  and  this  is  what  the  word  "  accordingly  "  refers  to, 
for  that  he  had  before  directed,  but  he  had  not  before  adverted  to 
the  possible  death  of  some  under  that  age.  This  he  provides  for 
by  the  clause  of  survivorship,  which  would  have  been  wholly  use- 
less if  the  gift  had  been  to  such  children  only  as  should  attain 
twenty-one.  In  Leake  v.  Bobinsonj  Sir  W.  Grant  so  considered 
the  provision  for  survivorship ;  but  that  was  because  he  had  come 
to  the  conclusion  that  there  was  no  gift,  except  to  children  attaining 
the  required  age,  and  therefore  held,  that  this  clause  could  not  alter 
'  the  terms  and  conditions  of  the  gift  which  had  been  already  made ; 
but  if,  instead  of  the  construction  of  the  first  gift  being,  as  I  think 
it  is,  clear  in  favour  of  the  vesting,  there  had  been  expressions 
used  of  more  doubtftil  meaning,  and  capable  of  either  construction, 
the  clause  of  survivorship  would  properly  have  operated  strongly 
in  favour  of  that  construction  which  would  make  it  operative. 
With  respect  to  the  clause  for  maintenance,  it  is  to  be  ob- 
served, that  the  whole  of  the  interest  and  dividends  of  the  2000/. 
is  given  for  the  maintenance,  clothing,  and  education  of  the  chil- 
dren, that  is,  each  child  was  to  have  the  income  of  its  own  share, 
the  mode  of  application  only  was  left  to  the  discretion  of  the  trustees. 

I  am  clearly  of  opinion  that  the  Yice-Ghancellor  has  put  the 
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right  construction  upon  this  part  of  the  will.    The  appeal  petition 
must  therefore  be  dismissed  with  costs. 


•NEWTON  V.  MANNING,  •362 

AND 

In  the  Matter  of  the  Act  1  Will.  4,  c.  65. 

1849.    November  14. 

The  Lord  Chancellor  has  no  jurisdiction  under  the  34th  section  of  the  1  Will.  4^ 
c.  65t  to  deal  with  the  property  of  a  party  declared  lunatic  by  a  foreign  juris- 
diction, except  only  in  conformity  with  the  laws  of  the  country  where  the 
lunacy  has  been  declared. 

This  was  the  petition  of  Harriet  C.  de  Boinville,  the  wife  of 
J.  B.  G.  de  Boinville,  a  defendant  in  the  above  cause ;  and  it  was 
presented  under  the  following  circumstances. 

The  Master,  in  pursuance  of  a  reference  to  him,  certified,  that 
the  petitioner's  husband  had  been  found  a  lunatic  by  the  laws  of 
Prance,  in  which  country  the  lunatic  was  residing ;  that  he  was 
entitled  to  a  certain  sum  of  money  standing  to  the  credit  of  the 
cause,  consisting  partly  of  principal  moneys  and  partly  of  the 
interest  accrued  due  on  such  principal  moneys;  and' that  by 
the  laws  of  Prance,  the  petitioner,  as  the  tutrice  of  the  limatic,  (a) 
was  absolutely  entitled  to  the  whole  annual  income,  and  to  a  sum 
out  of  the  corpus,  not  exceeding  the  value  of  fifty  francs  per 
annum,  Prench  rentes,  without  the  opinion  of  the  family  council, 
in  liberating  the  property  of  the  lunatic  fi'om  the  charges  which 
pressed  upon  it,  and  to  all  the  personal  property,  to 
satisfy  the  debts  of  the  lunatic,  subject  to  such  limits  •  as  •  863 
necessity  or  reason  would  dictate.  The  Master  also  found 
that  a  sum  of  40Z.  had  been  advanced  to  the  petitioner  for  the  pay- 

(a)  By  the  450th  Article  of  the  Code  Civil  of  France  the  general  rule  respect- 
ing the  functions  of  a  guardian  is  thus  stated :  "  The  guardian  shall  haye  the 
care  of  the  person  of  the  minor,  and  shall  represent  him  in  all  civil  acts ;  he 
shall  administer  his  property  like  a  good  father  of  a  family*  and  shall  answer  Jn 
damages  and  interest  the  consequences  of  his  mismanagement.^^ 
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ment  of  legacy  duty  on  behalf  of  the  lunatic.  The  petitioner  had 
also  incurred  debts  for  the  support  of  two  of  her  sons,  who  were 
of  unsound  mind,  to  the  amount  of  680Z. 

Under  these  circumstances,  the  petitioner  prayed  the  payment 
to  her  of  the  interest  and  dividends  which  had  accrued,  and  also 
of  the  sums  of  6S0L  and  407.  out  of  the  coipus. 

By  the  34th  section  of  the  Act  1  Will.  4,  c.  65,  it  is  enacted, 
^'  that  where  any  stock  shall  be  standing  in  the  name  of,  or  vested 
in,  .any  person  residing  out  of  England,  it  shall  be  lawftd  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  upon  petition  and  proof 
being  made  to  his  or  their  satisfaction,  that  such  person  has  been 
declared*  lunatic,  and  that  his  personal  estate  has  been  vested  in  a 
curator  or  other  person  appointed  for  the  management  thereof, 
according  to  the  laws  of  the  place  where  such  person  shall  reside, 
to  direct  any  person  whom  such  Lord  Chancellor  shall  think 
proper  to  appoint  for  that  purpose  to  transfer  such  stock  or  any 
part  or  parts  thereof  into  the  name  of  any  such  curator  or 
other  such  person  as  aforesaid,  or  otherwise,  and  also  to  receive 
and  pay  over  the  dividends  thereof  as  such  Lord  Chancellor  shall 
think  fit ;  and  that  such  transfers  and  payments  shall  be  valid  and 
effectual  to  all  intents  and  purposes  whatsoever." 

Mr.  J.  Parker  and  Mr.  Flather^  in  support  of  the  petition,  relied 
on  the  foregoing  section ;  and  also  submitted  that  the  Lord  Chan- 
cellor had  a  discretionary  power  to  warrant  the  appropriation  of 
the  principal  sums  belonging  to  the  lunatic  to  the  discharge  of  his 
debts. 

*  864  •  The  Lord  Chancellor  (on  being  informed  tliat  the  peti- 
tioner's husband  was  not  found  a  lunatic  by  the  laws  of 
England)  said,  that  he  had  no  jurisdiction  imder  the  84th  section 
of  the  Act  1  Will.  4,  c.  65,  to  administer  the  funds,  as  required  by 
the  petitioner,  under  this  lunacy,  except  in  conformity  with  the 
laws  of  the  country  where  the  lunacy  had  been  declared ;  that  if 
the  law  of  Prance  warranted  the  petitioner  in  dealing  in  the  man- 
ner proposed  with  the  corpus  of  her  husband's  property,  she  had 
only  to  arm  herself  with  the  authority  of  that  foreign  jurisdiction, 
and  the  money  would  be  paid  out  to  her,  as  any  other  sum  of 
money  in  Court  would  be  paid  out  to  a  party  showing  a  title. 

An  order  was,  therefore,  taken,  limited  to  the  payment  to  the 
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petitioner  of  the  arrears  of  interest  and  fiitare  income  of  the  sum 
in  Court,  together  with  the  40Z.  which  had  been  advanced  to  sat- 
isfy the  charge  of  legacy  duty. 


SKARF  V.  SOULBY.» 
1849.    November  21,  24. 

The  bill  alleged  that,  at  the  time  of  executing"  a  yoluntary  settlement,  the  settlor 
was  insolvent  or  in  embarrassed  circumstances  or  indebted  to  divers  persons : 
Eddt  in  the  absence  of  any  proof  of  actual  insolvency,  that  the  mere  fact  of 
the  settlor  then  owing  some  debts  was  not  sufficient  to  invalidate  the  settle- 
ment.' 

In  this  case  there  was  no  allegation  of  any  debt  owing  to  the  plaintiff  at  the  date 
of  the  settlement,  but  the  fact  was  proved  by  evidence  in  the  cause :  Held, 
that  this  circumstance,  though  forming  no  ground  for  deciding  at  once  against 
the  validity  of  the  settlement,  laid  the  foundation  for  inquiry ;  and  the  Court 
accordingly  directed  a  reference  to  inquire,  what  debts  were  owing  by  the 
settlor  at  the  time  of  executing  the  settlement,  and  at  his  death,  and  what,  at 
the  time  of  the  settlement,  was  the  amount  of  the  settlor^s  proper^  not  in- 
cluded in  it. 

By  an  indenture  of  assignment,  dated  the  7th  December,  1842, 
and  made  between  John  Milner  (a  married  man)  of  the  one 

»  S.  C,  16  Sim.  344 ;  13  Jur.  1109 ;  S.  C.  nom.  Scarf  v.  Soulby,  1  H.  & 
T.  426. 

•  See  Spirett  v.  Willows.  12  W.  R.  734,  735;  S.  C,  13  W.  R.  329.  In 
Smith  V.  Cherrill,  L.  R.  4  £q.  389,  395,  Sir  R.  Mauns  Y.  G.  said:  «*The 
doctrine  of  the  Court  which  is  well  established  is  this :  if  a  person  makes  a  vol- 
untaiy  settlement,  and  is,  at  the  time,  indebted  to  the  extent  of  insolvency,  or  if 
the  effect  of  the  settlement  is  to  deprive  him  of  the  means  of  paying,  the  settle- 
ment is  void  as  against  creditors. ^^  See  Norton  o.  Norton,  5  Cush.  524 ;  Smith 
V,  Yell,  3  English,  470 ;  Thompson  v.  Webster,  4  Drew.  628.  In  Parkman  v. 
Welch,  19  Pick.  231,  235,  Dewbt  J.  said:  '*  All  that  is  necessary  to  entitle  a 
creditor  to  impeach  a  deed  as  fraudulent,  when  made  without  a  valuable  con- 
sideration, or  on  a  secret  trust,  is  that  the  grantor  be  deeply  indebted.^*  See 
Hudnal  v.  Wilder,  4  McCord,  294 ;  Howard  v.  Williams,  1  Bailey.  575 ;  M'Elwee 
V,  Sutton,  2  Bailey,  128 ;  Wilson  i,  Howser,  12  Penn.  109 ;  Wilson  o.  Buchanan, 
7  Gratt.  334 ;  Crumbaugh  v.  Kugler,  2  Ohio.  373 ;  Neal  v.  Day,  4  Jur.  N.  S. 
1225;  Jenkyn  v.  Vaughan,  3  Drew.  419;  2  Jur.  N.  S.  109;  Be  Magawley's 
Trust,  5  De  G.  &  Sm.  1 ;  Holmes  v.  Penney,  3  K.  &  J.  90 ;  Barlou  v.  Vanhey- 
thuysen,  11  Hare,  126 ;  French  v,  French,  6  De  G.,  M.  &  G.  95 ;  Clements  v. 
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*  865    part,  and  Eliza  Quilton  of  the  *  other  part,  after  reciting 
that  the  said  J.  Milner  and  E.  Quilton  had,  for  several 

Ecdes,  11  Irish  £q.  229.  In  some  cases,  it  has  been  held  that  indebtedness,  at 
the  time  of  a  voluntary  settlement,  is  only  presumptive  evidence  of  fraud,  and 
each  case  must  depend  upon  its  circumstances,  such  as  the  amount  of  debt,  &c. 
See  Lerow  v.  Wilmarth,  9  Allen,  382 ;  Thacher  v.  Fhinney,  7  Allen,  146 ; 
Brackett  v,  Waite,  4  Vt.  389 ;  Posten  v.  Posten,  4  WhaH.  27 ;  Chambers  v. 
Spencer,  6  Watts,  404 ;  Bank  of  United  States  v.  Housman,  6  Paige,  526 ;  2 
Kent  (11th  ed.).  441  et  seq.;  Lush  o.  Wilkinson,  5  Sumner's  Yes.  384,  387, 
n.  (6).  In  Lerow  o.  Wilmarth,  9  Allen,  382,  386,  Bioelow  C.  J.  said :  '*  The 
better  doctrine  seems  to  us  to  be  that  there  is,  as  applicable  to  voluntary  con« 
veyances  made  on  a  meritorious  consideration,  as  of  blood  and  affection,  no  abso- 
lute presumption  of  fraud  which  Entirely  disregards  the  intent  and  purpose  of 
the  conveyance,  if  the  grantor  happened  to  be  indebted  at  the  time  it  was  made ; 
but  that  such  a  conveyance  under  such  circumstances  affords  only  primd  facie 
or  presumptive  evidence  of  fraud,  which  may  be  rebutted  and  controlled.'* 
There  is  great  weight  of  opinion  and  authority  in  favor  of  this  doctrine,  see  1 
Story  £q.  Jur.  §§  362-365 ;  Sexton  v.  Wheaton,  8  Wheat  229,  230 ;  Hinde  v. 
Longworth,  11  Wheat.  199;  Salmon  v.  Bennett,  1  Conn.  525,  528^51;  Yer- 
plank  V.  Sterry,  12  John.  536,  559 ;  Seward  v.  Jackson,  8  Cowen,  406,  423, 
434,  438 ;  Norton  v,  Norton.  5  Cush.  524 ;  Thacher  v.  Phinney,  7  Allen,  146 ; 
Beal  o.  Warren,  2  Gray,  447 ;  1  Amer.  Lead.  Cas.  (4th  ed.)  36-39.  But  in 
Beade  v.  Livingston,  3  John.  Ch.  481,  where  this  subject  was  very  fully  con- 
sidered by  Chancellor  Kent,  the  doctrine  maintained  was,  that  a  voluntary 
settlement  by  a  person  indebted  at  the  time  was  fraudulent  and  void  as  to  exist- 
ing creditors.  It  was  concluded  in  that  case  that  if  a  party  is  indebted  at  the 
time  of  a  voluntary  settlement  by  him,  it  is  presumed  to  be  fraudulent  in  respect 
to  such  antecedent  debts,  and  that  the  presumption  does  not  depend  upon  the 
amount  of  the  debts,  nor  the  extent  of  the  property  in  settlement,  nor  the  cir- 
cumstances of  the  party.  See  Den  v.  De  Hart,  1  Halst.  450 ;  Doughty  v.  King, 
2  Stockt.  (N.  J.)  396 ;  Jackson  v.  Seward,  5  Cowen,  67 ;  Sexton  v.  Wheaton, 
8  Wheat.  229;  EQnde  v,  Longworth,  11  Wheat.  199;  Bennett  v.  Bedford  Bank, 
11  Mass.  421 ;  Miller  v,  Thompson,  3  Porter,  196 ;  Foot  v,  Cobb,  18  Ala.  586 ; 
O^Daniel  v,  Crawford,  4  Dev.  197 ;  Kissam  v,  Edmundson,  1  Ired.  £q.  180 ; 
Choteau  v.  Jones,  11  HI.  318 ;  Beers  v.  Botsford,  13  Conn.  146 ;  Smith  v.  Smith, 
11  N.  H.  460;  Gunn  ©.  Butler,  18  Pick.  248;  Emery  v.  Yinall,  26  Maine,  295; 
Sherwood  v.  Marwick,  5  Greenl.  295.  And  in  Freeman  v.  Pope,  L.  R.  9  Eq. 
206,  Yice-Chancellor  Jambs,  declaring  himself  bound  by  the  decision  of  Loitl 
Wkstbury,  in  Spirett  r.  Willows,  3  De  G.,  J.  &  S.  293,  and  of  Yice-Chanoellor 
KiNDERSLRY,  in  Jcnkyu  v.  Yaughan,  3  Drew.  419,  but  with  obvious  reluctance, 
held  that,  if  at  the  time  of  executing  a  voluntary  settlement  the  settlor  is  in- 
debted, and  in  the  result  any  prior  creditor  is  delayed  in  payment  of  his  debt, 
then  however  solvent  the  settlor  may  have  been  at  the  time,  and  however  free 
from  any  fraudulent  intention  the  settlement  may  have  been,  it  may  be  set  aside 
at  the  suit  of  a  subsequent  creditor.  In  Spirett  v.  Willows,  3  De  G.,  J.  &  S. 
293,  302,  Lord  Westburt  stated  it,  as  in  his  opinion  a  well-founded  conclusion, 
that  '*  if  the  debt  of  the  creditor  by  whom  the  voluntary  settlement  is  impeached 
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Tears  past,  cohabited  together,  and  that  the  said  E.  Quilton  had 
had  and  borne  four  children  during  such  cohabitation,  and  who 
were  then  respectiyelj  living ;  that  the  said  J.  Milner  had  deter^ 
mined  to  discontinue  such  cohabitation,  and  was  desirous  of  mak- 
ing provision  for  the  future  maintenance  of  the  said  E.  Quilton 
and  her  said  children,  and  for  that  purpose  had  agreed  to  secure 
udto  her  an  annuity  of  250L  during  his  life,  and  to  assign  to  her 
two  several  policies  of  assurance,  effected  on  the  life  of  the  said 
J.  Milner,  the  one  bearing  date  the  25th  July,  1832,  and  the  other 
bearing  date  the  24th  November,  1841,  and  to  continue  the  same 
on  foot  during  his  life,  as  a  provision  for  the  said  E.  Quilton  and 
her  said  children :  it  was  witnessed  that,  in  pursuance  and  per- 
formance of  the  said  agreement,  and  in  consideration  of  the  con- 
nection which  had  theretofore  existed  between  the  said  J.  Milner 
and  E.  Quilton,  and  also  for  the  nominal  consideration  therein 
mentioned,  the  said  J.  Milner  covenanted  to  pay  the  said  annuity, 
and  thereby  assigned  unto  the  said  E.  Quilton  the  said  two  several 
policies,  and  all  additions  thereto  and  increase  thereof,  and  all 
other  moneys  whatsoever  which  should  become  or  be  payable  or 
recoverable  upon  the  said  policies,  to  hold  the  same  upon  the  trusts, 
and  for  the  purposes  therein  mentioned :  and  the  said  J.  Milner 
thereby  covenanted,  during  his  life,  to  pay  the  premiums  upon  the 
said  policies ;  and  it  was  declared  that  the  moneys  to  be  received 
on  the  said  policies  should  be  invested  in  the  names  of  trustees, 
to  be  named  by  J.  Milner,  in  trust,  to  pay  the  dividends  to  the  said 
E.  Quilton  for  life,  and,  upon  her  death,  to  divide  the  fund  among 
the  children  of  the  said  E.  Quilton. 

*  J.  Milner  died  on  the  28th  May,  1846,  having  made  a    *  866 
will  dated  the  26th  August,  1834,  appointing  the  defend- 
ants, Anthony  Morland  Soulby  and  Charles  Wallis  Hoffinan,  exec- 
utors, who  duly  proved  the  same. 

On  the  27th  August,  1846,  the  plaintiifs  Thomas  Skarf  and 
Oharles  Thomas  Feamley,  on  behalf  of  themselves  and  the  other 


existed  at  the  date  of  the  settlement,  and  it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by  the  existence  of  the  settlement,  it  is  imma- 
terial whether  the  debtor  was  or  was  not  solvent  afler  making  the  settlement.** 
The  decision  of  Yice-Chancellor  Kinderslet  in  Jenkyn  v.  Yaughan,  3  Drew. 
419,  was,  that  if  there  be  a  creditor  subsequent  to  the  deed,  and  there  be  also  at 
the  time  of  filing  the  bill  an  unpaid  creditor  prior  to  the  deed,  the  subsequent 
creditor  has  exactly  the  same  right  to  file  a  bill  as  the  prior  creditor  has. 
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unsatisfied  creditors  of  the  testator,  filed  their  original  bill  against 
the  executors,  prajdng  the  usual  accounts  of  the  personal  estate  of 
the  testator,  and  that  the  same  might  be  duly  administered. 

The  executors,  by  their  answer  to  this  bill,  stated  that  the  testar 
tor's  personal  estate  was  insufficient  for  the  payment  of  his  debts. 
A  decree  was  made  on  the  3d  November,  1846,  whereby  the  usual 
accounts  were  directed.  It  appeared,  that,  at  the  death  of  the  tes- 
tator, the  sums  of  2250Z.  and  3000/.  were  respectirely  payable  upon 
the  policies  assigned  to  E.  QuiHon. 

On  the  7th  November,  1846,  the  said  plaintiffs,  "  on  behalf  of 
themselves  and  all  other  the  creditors  of  John  Milner,  deceased," 
filed  a  supplemental  bill  against  the  executors,  and  against  Eliza 
Quilton  and  her  children,  prajdng  that  it  might  be  declared  that 
the  indenture  of  assignment  of  the  7th  December,  1842,  was  fraud- 
ulent and  void  as  against  the  plaintiffs  and  the  other  creditors  of 
the  testator,  and  that  the  moneys  assured  and  made  payable  by  the 
two  policies,  or  a  competent  part  thereof,  were  applicable,  and 
ought  to  be  accounted  for,  under  the  decree  of  the  3d  November? 
1846,  in  aid  of  the  other  personal  estate  of  the  testator,  for  the 
payment  of  his  funeral  and  testamentary  expenses  and  debts ;  and 
that  the  said  moneys  might  be  brought  into  Court  and 
*  867  secured  for  the  benefit  of  the  plaintiffs  and  the  other  *  cred- 
itors of  the  testator ;  and  for  an  injunction  against  the  receipt 
of  the  same  by  the  said  E.  Quilton. 

The  bill  set  out  the  indenture  of  assignment,  and  contained  the 
following  allegations  in  support  of  the  plaintiff 's  case:  that  the 
said  testator,  at  the  time  of  his  death,  was  justly  and  truly  indebted 
to  the  plaintifif  Thomas  Skarf,  in  the  sum  of  200/.  and  upwards,  for 
money  lent  and  advanced  to  the  said  testator  in  his  lifetime,  and  to 
the  plaintiff  C.  T.  Pfearnley,  in  the  sum  of  80/.  I85.  5rf.  for  goods 
sold  and  delivered  to  the  said  testator  in  his  lifetime,  and  that  the 
said  testator  was  also,  at  the  time  of  his  death,  indebted  to  divers 
other  persons  in  various  sums  of  money ;  that  the  debts  so  due  and 
owing  to  the  said  plaintiffs  from  the  said  testator  at  the  time  of  his 
decease  as  aforesaid,  still  remain  due  and  owing  to  the  said  plain- 
tifis  from  his  estate ;  that  the  said  testator  John  Milner,  at  the 
time  of  his  death,  was  possessed  of  or  entitled  to  the  said  two  poli- 
cies, and  to  the  insurance  and  other  moneys  thereby  made  payable, 
and  that  the  same  at  his  death  formed  and  now  forms  part  of  his 
estate,  and  ought  to  be  accounted  for  and  applied  as  such  under  the 
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decree  of  the  3d  November,  1846 ;  that  the  indenture  of  aasign- 
ment  of  the  7th  December,  1842,  was  executed  by  the  testator  at  a 
time  when  he  was  so  insolvent  or  in  embarrassed  circumstances,  or 
at  a  time  when  he  was  indebted  to  divers  persons  in  considerable 
sums  of  money,  and  that  the  same  was  executed  by  him  without 
any  pecuniary  or  other  good  or  valuable  consideration  for  the  same, 
and  that  the  said  testator  never  parted  with  the  custody  or  posses- 
sion of  the  said  policies,  or  either  of  them,  but  retained  the  same 
in  his  possession  or  power  imtil  the  time  of  his  decease,  and  that  he 
firom  time  to  time  paid  the  annual  premiums  which  became  due  and 
payable  in  respect  of  the  said  policies,  and  that  a  considera- 
ble part  of  his  *  estate  and  effects  was  applied  in  or  towards  *  368 
payment  of  such  premiums,  and  which  but  for  such  payment 
would  have  been  assets  for  payment  of  the  debts  of  the  plaintiffs 
and  the  other  creditors  of  the  said  testator ;  that  no  notice  of  the 
said  alleged  assignment  was  given  to  the  assurance  companies,  or 
either  of  them  until  after  the  death  of  the  said  testator,  and  that 
the  said  policies  of  assurance  were  not,  nor  was  either  of  them, 
handed  over  to  the  said  Miza  Quilton  in  the  .lifetime  of  the  said 
testator,  or  until  some  time  after  his  decease ;  that  the  indenture  of 
assignment  was  and  is  fraudulent  and  void  as  against  the  plaintiffs 
and  the  other  unsatisfied  creditors  of  the  said  testator,  and  that  the 
plaintiffs  and  the  other  unsatisfied  creditors  of  the  said  testator  are 
entitled  to  have  the  said  insurance  and  other  moneys,  or  so  much 
thereof  as  may  be  necessary  for  that  purpose,  applied  under  the  afore- 
said decree  of  the  8d  November,  1846,  in  aid  of  the  other  personal 
estate  and  effects  of  the  said  testator,  in  payment  and  satisfaction 
of  the  debts  due  and  owing  to  the  plaintiffs  and  the  other  creditors. 

The  defendant  Eliza  Quilton,  by  her  answer,  denied  that  the 
indenture  was  executed  by  the  testator  at  a  time  whed  he  was  in 
insolvent  or  embarrassed  circumstances,  or  at  a  time  when  he  was 
indebted  to  divers  or  any  persons  in  considerable  or  any  sums  of 
money.  She  further  stated,  that,  upon  the  execution  of  the  said 
indenture  of  the  7th  December,  1842,  the  indenture  and  policies 
were  handed  to  her  by  the  testator,  and  that  she  retained  the  same  in 
her  possession  until  after  his  death ;  that  the  premiums  upon  the  poli- 
cies were  duly  paid  by  the  said  testator  down  to  the  time  of  his  death. 

Both  parties  went  into  evidence ;  but  no  proof  was  adduced  of 
the  testator's  insolvency  at  the  date  of  the  settlement,  or  of 
any  other  debt  being  then  due  by  *  him,  save  only  the  smn  of   *  369 
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200^.  to  the  plaintiff  T.  Skarf,  who  was  in  the  employment 
of  the  testator,  and  who,  as  it  appeared,  had  from  time  to  time 
deposited  his  earnings  in  the  testator's  hands,  and  held  an  I.  0.  U. 
signed  by  the  testator  for  the  amount.  This  debt,  and  also  a  sum 
of  30/.  to  the  other  plaintiff,  on  account  of  general  articles  of 
grocery  supplied,  were  due  at  the  death  of  the  testator. 

The  case  came  on  before  the  Vice-Chancellor  of  England,  on  the 
6th  November,  1848,  when  his  Honor  made  a  decree,  declaring 
that  the  indenture  was  void  as  against  the  creditors  of  the  testator, 
and  that  the  proceeds  of  the  policies  (which  had  been  previously 
paid  into  Court)  were  assets  for  the  creditors  of  the  testator,  and 
ought  to  be  applied  accordingly,  (a)  From  this  decision  the  defend- 
ant Eliza  Quilton  appealed  to  tiie  Lord  Chancellor. 

Mr,  Stuarty  Mr.  J.  Parker^  and  Mr.  Younge^  in  support  of  the 
decree.  —  This  bill  does  not  seek  to  impeach  the  deed  on  the  ground 
of  immoral  consideration,  but  as  a  voluntary  settlement  void 
against  creditors.  Our  contention  is,  that  if  a  man,  owing  money 
to  a  party,  makes  a  voluntary  settlement,  that  settlement  will  be 
set  aside  at  the  suit  of  that  party,  and,  when  set  aside,  the  settled 
property  will  be  assets  for  the  payment  of  creditors  generally.  It 
must  for  this  purpose  be  proved  that  the  settlor  was  indebted  at 
the  time  of  making  the  deed  to  the  party  seeking  to  set  it  aside, 
and  also  that  the  debt  is  unsatisfied  at  the  time  of  impeaching  the 
transaction.  These  facts  are  clearly  established  in  the  present 
case.  Milner  was  indebted  to  the  plaintiff  Skarf  at  the  time 
*  370  of  executing  the  deed  of  the  7th  December,  1842,  and  *  con- 
tinued so  indebted  down  to  the  time  of  his  death.  In  Lard 
Townshend  v.  Windham,  (b)  Lord  Habdwickb  says,  p.  10 :  "  There 
is  no  case  Vhere  a  person  indebted  makes  a  conveyance  of  a  real 
or  chattel  interest  for  benefit  of  a  child  without  the  consideration 
of  marriage  or  other  valuable  consideration,  and  dying  indebted 
afterwards,  that  that  shall  take  place  "  (and,  after  commenting  upon 
the  difference  between  the  Statutes  of  Fraud  of  the  13th  and  27th 
Eliz.,  his  Lordship  again  says)  :  ^'  but  I  know  no  case  on  the  13th 
Eliz.  where  a  man  indebted  at  the  time  makes  a  mere  voluntary 
conveyance  to  a  child  without  consideration,  and  dies  indebted,  but 
Hiat  it  shall  be  considered  as  part  of  his  estate  for  benefit  of  his 

(a)  16  Sim.  344,  481.  (6)  2  Yes.  1. 
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creditors."  In  Russel  v.  Hammond,  (a)  Lord  Habdwickb  again 
says,  p.  15 :  "  There  are  many  opinions  that  every  voluntary  settle- 
ment is  not  fraudulent ;  what  the  judges  mean,  is,  that  a  settle- 
ment being  voluntary,  is  not  for  that  reason  fraudulent,  but  an 
evidence  of  fraud  only :  Bovey*s  Case  in  1  Vent.  193, 1  Mod.  119 ; 
Lord  Tenham  v.  MuUins  ;  though  I  have  hardly  known  one  case, 
where  the  person  convejring  is  indebted  at  the  time  of  the  coilvey- 
ance,  that  has  not  been  deemed  fraudulent ;  there  are,  to  be  s^re, 
cases  of  voluntary  settlements  that  are  not  fraudulent,  and  those 
are  where  the  person  making  is  not  indebted  at  the  time ;  in  which 
case,  subsequent  debts  will  not  shake  such  settlement."  Again,  in 
Walker  v.  Burrows,  (V)  Lord  Hardwicke  says :  "  It  has  been  said 
aU  voluntary  settlements  are  void  against  creditors,  equally  the 
same  as  they  are  against  subsequent  purchasers,  under  the  statute 
of  the  27th  Eliz.  c.  4.  But  this  will  not  hold ;  for  there  is  always 
a  distinction  upon  the  two  statutes :  'Tis  necessary,  on  the  13th  of 
Eliz.,  to  prove  that  at  the  making  of  the  settlement  the  per- 
son *  convejring  was  indebted  at  the  time  or  imihediately  *  871 
after  the  execution  of  the  deed,  or  otherwise  it  would  be 
attended  with  bad  consequences,  because  the  statute  extends  to 
goods  and  chattels,  and  such  a  construction  would  defeat  every 
provision  for  children  and  families,  though  the  father  was  not 
indebted  at  the  time.  .  .  .  Where  a  man  has  died  indebted,  who  in 
his  lifetime  made  a  voluntary  settlement,  upon  application  to  this 
Court  to  make  it  subject  to  his  debts  as  real  assets,  the  Court  have 
always  denied  it,  unless  you  show  he  was  indebted  at  the  time  the 
conveyance  was  executed."  The  case  of  Stephens  v.  Olive  (c)  is 
an  exception,  but  proves  the  general  rule  to  be  as  above  stated.  In 
Kidney  v.  Coussmaker,  (rf)  Sir  W.  Grant,  referring  to  the  case  of  a 
postnuptial  settlement,  says  (p.  155):  "Though  there  has  been 
much  controversy,  and  a  variety  of  decisions,  upon  the  question, 
whether  such  a  settlement  is  fraudulent  as  to  any  creditors,  except 
such  as  were  creditors  at  the  time,  I  am  disposed  to  follow  the 
latest  decision,  that  of  Montague  v.  Lord  Sandwich,  which  is,  that 
the  settlement  is  fraudulent  only  as  against  such  creditors  as  were 
creditors  at  the  time."  The  Reporter,  in  a  note  to  this  case  (p.  155), 
and  referring  to  the  decree  in  Montague  v.  Lord  Sandwich,  stated 
in  a  previous  note  (p.  148),  says:  "The  decree  is  confined  to 

(a)  1  Atk.  13.  (c)  2  Bro.  C.  C.  90. 

(6)  1  Atk.  93.  (d)  12  Ves.  136. 

[299] 


*  871  OASES  IN  CHANCEB7. 

creditors  prior  to  the  deed  ;  but  Lord  Rossltn,  when  the  cause  was 
heard,  said,  that  if  there  is  any  creditor  whose  debt  would  be  preju- 
diced hj  the  Yoluntarj  settlement,  it  throws  the  subject  into  assets, 
and  lets  in  all  the  creditors."  We  rely  also  on  Richardson  ▼. 
Smallwood.  (a)  The  effect  of  the  decree  now  appealed  from  is,  to 
bring  the  Amd  into  administration  in  the  original  suit.    If, 

*  872    therefore,  any  thing  shall  remain  after  paying  creditors,  *  it 

will  be  applicable  for  the  benefit  of  Mrs.  Quilton,  so  that 
the  decree  only,  postpones  her  to  the  creditors  of  the  settlor.  The 
settlor,  by  the  payment  of  the  premiums  on  the  policies  assigned, 
was  withdrawing  funds  from  his  creditors,  which  ought  to  have 
been  applied  in  payment  of  their  debts. 

Mr.  Bdcon  and  Mr.  F.  J.  Ball,  for  the  executors. 

• 

Mr.  Bethell,  Mr.  Bolt,  and  Mr.  Southgate,  for  E.  Quilton.  —  The 
judgment  of  the  Vice-Chancellor  is  at  variance  with  former  deci- 
sions. The  platntiffi;  here  sue  on  behalf  of  themselves  and  other 
creditors,  and  rely  on  the  fact  of  the  settlor  being  in  embarrassed 
circumstances  at  the  date  of  the  settlement  sought  to  be  impeached. 
This  is  quite  distinct  from  the  case  of  a  creditor  to  whom  a  debt 
was  owing  at  the  date  of  the  settlement,  and  who  seeks  to  set  that 
settlement  aside  on  the  ground  that  by  it  he  is  prevented  from 
being  paid  his  debt.  A  voluntary  deed  is  regarded  to  some  extent 
as  a  fraud ;  but  this  is  not  always  tiie  case.  It  is  only  if  it  has  the 
effect  of  preventing  creditors  being  paid  that  it  is  fraudulent,  other- 
wise it  is  not  so.  The  consequence  then  is,  that,  to  set  aside  such 
a  deed,  you  must  show  that  it  has  the  efifect  just  stated,  and  must, 
therefore,  make  out  that  at  the  time  of  executing  it  the  settlor  was 
in  such  a  state  of  embarrassment  as  not  to  be  justified  in  *  parting 
with  the  property.  Nothing  that  Lord  Hardwicke  lays  down  goes 
further  than  this.  The  question  is,  what  is  meant  by  the  word 
"  indebted,"  as  used  by  his  Lordship  in  Lord  Townshend  v.  Wind- 
ham :  (b)  it  means,  without  doubt,  an  inability  to  pay  debts ;  that 
is,  being  indebted  beyond  means  of  payment.  A  man  with  10,000/. 
at  his  bankers,  and  owing  6002.  to  tradesmen,  cannot  be  said 

*  873    to  be  indebted  in  the  sense  meant  by  *  Lord  Hardwicke. 

The  case  of  To'umsend  v.  Westacott,  (c)  before  the  present 

(a)  Jacob,  552.  (c)  2  Beav.  340. 

Q>)  Ubi  supra. 
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Master  of  the  Bolls,  supports  this  view,  which  is  quite  consistent 
with  the  expressions  used  by  Lord  Habdwigke,  in  Russel  y.  Ehmr 
mondy  (a)  by  Lord  Alvanlet,  in  Lush  v.  Wilkinson^  (ti)  and  by  Sir 
W.  Gbant,  in  Kidney  v.  Coussmaker.  (c)  Applying  these  princi- 
ples to  the  facts  of  the  present  case,  there  is  nothing  to  show  that 
the  settlor  was  at  the  date  of  the  settlement  indebted  in  the  sense 
above  stated.  The  allegations  of  the  plaintiffs'  bill  do  not  support 
their  argument.  They  do  not  state  that  there  was  a  debt  at 
the  date  of  the  settlement,  but  that  there  was  a  debt  at  the 
settlor's  death.  They  allege  generally,  that  at  the  date  of  the  set- 
tlement the  settlor  was  indebted ;  but  there  is  no  specific  charge 
that  he  was  indebted  to  the  plaintifis.  The  covenant  to  pay  the 
premiums  on  the  policies  cannot  affect  the  question  of  right  to 
those  policies  in  those  to  whom  they  are  assigned.  [They  also 
cited  the  cases  of  Holloway  v.  MiUard^  (<f)  Whittington  y.  Jen- 
ningSy  (c)  Sheets  v.  Sogers,  (jg)  and  Cadogcm  v.  Kermett  (A)] 

Mr.  Stuart,  in  reply.  —  The  word  "  indebted,"  as  used  by  Lord 
Hardwicke,  in  Lord  Townshend  v.  Windham,  must  be  taken  in  a 
very  large  sense.  The  allegations  in  the  bill,  though  not  precise 
as  to  a  debt  owing  to  the  plaintiffs  at  the  time  of  the  settlement, 
are  sufficient,  if  the  proof  of  the  fact  is  given. 

[The  Lord  Chancellor.  —  The  plaintiffs,  not  having  alleged  a 
debt  owing  to  them  at  the  date  of  the  deed,  can  take  no  benefit 
from  having  been  at  that  time  creditors.    They  may  how- 
ever take  any  benefit  which  will  accrue  *  to  them  from  the   *  874 
fact  of  the  settlor  having  been  at  that  time  indebted  to 
others.] 

We  rely  on  Richardson  v.  Smalhoood,  (t)  as  a  direct  authority 
in  our  favour :  Sir  T.  Plumer  was  not  there  dealing  with  the  case  of 
a  creditor  who  was  actually  a  creditor  at  the  date  of  the  settlement. 

[Some  reference  was  made  in  the  course  of  the  argument  to  the 
nature  of  the  consideration  for  the  deed  in  question  ;  and  the  case 
of  Priest  v.  Parrot  (A;)  was  mentioned ;  but  the  Lord  Chancellor 

(a)  Ubi  supra.  (g)  3  B.  &  Ad.  362. 

(6)  6  Ves.  384.  [h)  2  Cowp.  432. 

(c)  12  Vea.  136.  (i)  Ubi  supra. 

((2)  1  Madd.  414.  Qc)  2  Yes.  160. 
(e)  6  Sim.  493. 
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refused  to  hear  any  thing  on  this  subject,  no  allegation  against  the 
deed  on  this  ground  being  made  on  the  pleadings.] 

November  24. 

The  Loud  Chancellor.  —  The  bill  in  this  case  alleges  the  death 
of  the  testator  in  May,  1846,  and  that  debts  were  then  due  to  the 
plaintiffs.  It  then  states  the  settlement  of  the  7th  December, 
1842,  and  alleges  that  the  testator  was  at  the  time  insolvent  or  in 
embarrassed  circumstances,  or  indebted  to  divers  persons  in  con- 
siderable sums  of  money.  There  is,  however,  no  allegation  that 
the  plaintiiis'  debt  was  due  at  tiie  time  of  the  settlement,  and  there 
is  no  evidence  of  the  testator  being  indebted  at  this  time,  except 
the  I.  0.  U.  The  decree  appealed  from,  declares  that  the  settle- 
ment is  void  against  creditors,  and  finds  the  proceeds  of  the  policies 
to  be  assets,  the  Vice-Chancellor  saying,  that  the  statement  that 
the  settlor  was  insolvent  or  embarrassed  at  the  time  of  the  deed, 
was  superfluous ;  for  that  it  was  enough  to  prove  that  he  was 

indebted  at  the  time.  Now  the  word  indebted,  as  used  by 
*  375   Lord  *  Hardwicke,  in  Lord  Townshend .  v.  Windham^  (a) 

Russel  V.  Hammond^(b)  and  in  Walker  v.  Burrows ^(c) 
cannot  be  considered  as  meaning  only  that  the  settlor  owed  some 
debts.  In  the  latter  case  he  refers  to  the  Stat.  13  Eliz.,  and  says 
the  settlement  must  be  "  to  the  end,  purpose,  and  intent  to  delay, 
hinder,  or  defraud  creditors."  It  was  held  accordingly,  by  Lord 
Kenyon,  in  Stephens  v.  Olive ^(d)  that  a  debt  secured  by  mort- 
gage, though  due  at  the  time  of  the  settlement,  did  not  invalidate 
it.  The  existence  therefore  of  property  at  the  time  of  the  set- 
tlement, not  included  in  it,  ample  for  the  payment  of  debts  then 
due,  would  negative  the  fraudulent  intention.  In  Lush  v.  Wilkitir 
s(m^(e)  Lord  Alvanlby said, that  insolvency  was  necessary,  and  in 
Richardson  v.  Smallwood,(^g')  Sir  Thomas  Pluher  said,  that  it 
was  not  necessary  to  prove  insolvency,  if  the  settlor  was  largely 
indebted,  the  question  being  the  intention  .to  defraud  creditors.  In 
Townsend  v.  WestacoU^  (A)  Lord  Langdale  put  the  rule  upon  its 
true  principle,  holding  that  it  was  not  necessary  to  show  insolvency, 
but  that  the  mere  evidence  of  some  debt  at  the  time  of  the  settle- 

(a)  Ubiiupra,  (e)  Ubi  supra. 

(b)  Dbi  supra.  (jg)  Ubi  supra. 

(c)  Ubi  supra.  (h)  Ubi  supra. 

(d)  Ubi  supra. 
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ment  was  not  sufficient.  In  the  case  before  me,  tbere  is  no  proof 
of  debt  at  the  time  of  the  settlement,  unless  the  I.  0.  U.  for  200/. 
dated  the  2d  April,  1841,  and  now  produced  by  the  plaintiffs,  be 
considered  as  establishing  the  fact ;  but,  if  so,  it  could  only  prove 
200Z.  due,  and  not  the  state  of  the  settlor's  affairs.  But  this  docu- 
ment is  not  stated  in  the  bill ;  nor  is  there  any  allegation  that  the 
plaintiffs'  debt,  to  which  it  is  supposed  to  relate,  was  due  at  the 
date  of  the  settlement ;  and  the  defendants  could  not  possibly 
have  been  prepared  with  *  any  proof  affecting  that  docu-  *  876 
ment.  It  is,  therefore,  impossible  to  support  a  decree  upon 
such  evidence ;  and  the  only  doubt  I  have  had  is,  whether  I  ought 
to  dismiss  the  bill,  or  to  direct  inquiries.  In  Lush  v.  Wilkinson^ 
Lord  Alyanley  (there  being  no  conclusive  evidence)  dismissed  the 
bill,  giving  leave  to  file  another.  In  Kidney  v.  Coussmaker^ia) 
Sir  W.  Grant  directed  inquiries,  there  being  no  evidence,  because 
the  plaintiff  had  not  had  a  proper  opportunity  of  impeaching  the 
settlement.  In  Richardson  v.  Smallwood,  Sir  T.  Plumer  adopted 
the  same  course,  although  the  plaintiff  had  attempted  to  prove  the 
debt ;  and  in  Townsend  v.  WestacoUj  Lord  Langdale  directed  in- 
quiries, the  evidence  of  the  debt  being  only  admissions  of  the 
settlor,  and  not  evidence  against  those  claiming  under  the  settle- 
ment. If  I  were  to  dismiss  this  bill,  any  other  creditor  might 
raise  the  question  in  another  suit,  so  that  the  effect  would  only  be 
unnecessary  expense  and  delay,  and  the  I.  0.  U.,  though,  under 
the  circumstances,  not  affording  proof  upon  which  any  judgment 
ought  to  be  founded,  may  well,  if  it  were  necessary,  lay  the  founda- 
tion for  inquiry. 

I  propose,  therefore,  to  refer  it  to  the  Master,  to  whom  the 
administration  suit  has  been  referred,  to  inquire  what  debts  were 
owing  by  the  settlor  at  the  time  of  the  execution  of  the  settle- 
ment, and  at  his  death,  and  what  at  the  time  of  the  settlement 
was  the  amount  of  the  settlor's  property  not  included  in  the 
settlement. 

(a)  Ubimpra. 
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•  377   *  In  the  Matter  of  the  CORONERSHIP  of  the  County  of 

SALOP. 

1849.    November  21,  28,  24. 

Certain  freeholders  of  the  county  of  S.  presented  a  petition  to  the  Lord  Chan- 
cellor, praying  that  the  writ  issued  for  the  election  of  a  coroner  might  be  set 
aside,  or  its  execution  stayed  until  after  a  meeting  of  quarter  sessions,  at 
which  the  magistrateis  of  the  county  intended  to  propose  a  division  of  the 
office.  The  Lord  Chancellor,  in  the  absence  of  any  authority  in  support  of 
the  application,  refused  to  interfere. 

The  petition  in  this  case,  which  was  presented  by  James  Evett 
and  others,  on  behalf  of  themselves  and  others,  freeholders  of  the 
hundreds  of  South  Bradford  and  Brimstree,  in  the  county  of  Salop, 
stated,  —  that  Joseph  Dicken,  Esq.,  late  one  of  the  coroners  for  the 
said  county,  died  on  the  8th  November,  1849 ;  that  he  was  elected 
to  the  ofiice  of  coroner  upwards-  of  forty  years  ago  for  the  hun- 
dreds of  North  Bradford  and  South  Bradford,  which  were  very 
large,  and  comprised  nearly  one-third  of  the  whole  county ;  that 
the  magistrates  of  the  county,  being  aware  that  the  duties  of  coro- 
ner could  not  be  properly  performed  by  one  person  for  so  extensive 
a  district,  at  the  quarter  sessions  of  1845  divided  the  said  district 
into  two,  and  took  away  a  portion  from  the  hundred  of  Joseph 
Dicken,  and  allotted  it  to  the  hundred  of  the  coroner  of  Ford  and 
Cherburg,  making  Joseph  Dicken  a  compensation  for  his  life,  and 
leaving  him  the  hundreds  of  Brimstree  and  North  and  South  Brad- 
ford ;  that  the  magistrates  then  also  contemplated  the  division  of 
the  hundreds  of  Joseph  Dicken  after  his  death ;  that,  immediately 
upon  the  death  of  the  said  Joseph  Dicken,  they  advertised  an 
adjourned  meeting  of  their  quarter  sessions  in  the  usual  Shrop- 
shire newspapers  to  the  twenty-fourth  of  the  present  month  of 
November ;  that  at  such  adjournment,  it  was  intended  to  divide 
the  aforesaid  district,  to  put  the  hundred  of  North  Bradford  into 
one  district,  and  the  hundreds  of  South  Bradford  and  Brimstree 
into  another,  and  to  appoint  a  separate  coroner  for  each ; 

*  378   that,  notwithstanding  this  intention,  one  Christopher  *  Most 

Robinson,  and  other  freeholders  of  the  county  of  Salop,  at 

the  request  of  R.  D.  Newell,  one  of  the  candidates  for  the  vacant 

office,  signed  a  petition  to  this  Honourable  Court,  on  the  9th  or 

10th  instant,  for  a  new  writ  for  the  election  of  coroner  to  the  dis- 
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trict  vacated  by  the  death  of  Joseph  Dicken,  and  that  such  petition 
was  presented  by  R.  D.  Newell  in  the  full  knowledge  of  the  ad- 
journment of  the  quarter  sessions,  and  the  intended  division;  that 
a  writ  was  accordingly  issued,  and  handed  by  R.  D.  Newell  to  the 
under-sheriflF  of  the  county  of  Salop,  on  the  16th  instant,  who,  on 
the  ensuing  day,  inserted,  in  the  Shropshire  papers,  a  proclamar 
tion  for  the  election,  on  the  26th  instant,  of  a  coroner,  in  the  room 
of  Joseph  Dicken,  for  the  whole  of  the  district  of  North  and  South 
Bradford  and  Brimstree ;  that  Hodnet,  the  place  of  the  election 
proclaimed  by  the  under-sheriff,  was  not  in  the  said  district,  and 
was  fifteen  miles  distant  from  the  most  populous  part  of  it,  and 
the  polling  places  were  in  North  Bradford,  and  one  of  them  (in  Whit- 
church) upwards  of  twenty  miles  from  Soutli  Bradford  and  Brims- 
tree;  that  there  was  no  doubt  of  the  intended  division  by  the 
magistrates  on  the  24th  instant,  or,  at  all  events,  that  the  petition- 
ers would  then  present  a  petition  under  the  7  &  8  Vict,  c.  92,  to 
divide  such  district ;  that,  if  the  election  took  place  pursuant  to 
the  aforesaid  proclamation,  the  coroner,  when  elected,  would  be 
entitled  to  compensation  for  North  Bradford,  if  the  magistrates 
should,  as  they  no  doubt  would,  divide  the  district  on  the  24th 
instant ;  that  even  if  the  person  so  elected  should  retire  after- 
wards, the  freeholders  of  North  Bradford  would  be  participating 
in  the  election  of  an  officer  for  a  district  in  which  thev  had  no  in- 
terest,  and  the  candidates  would  be  put  to  great  expense  in  taking 
voters  to  the  poll  in  North  Bradford,  which,  if  the  election  was 
stayed  until  *  afler  the  adjourned  sessions  on  the  24th  in-  *  879 
stant,  the  freeholders  in  each  district  would  alone  have  to  vote 
for  their  own  coroners.  The  petition  then  prayed  that  the  writ  so 
issued  as  aforesaid  might  be  set  asiQe,  or  the  execution  of  it  stayed, 
until  after  the  result  of  the  adjourned  sessions  of  the  24th  in- 
stant. 

Mr.  Cooper  appeared  for  the  petitioners. 

Mr.  Karslake^  for  Christopher  Most^  Robinson,  submitted  that 
this  Court  had  no  jurisdiction  in  the  present  instance,  and  referred 
to  Anonymous^  (a)  where  Lord  Hahdwigkb  held,  that  it  would 
be  of  dangerous  consequence  on  motion  to  supersede  a  writ  of 

(a)  2  Atk.  237. 
VOL.  I.  20  [  305  ] 
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replevin,  which  was  a  writ  not  of  grace,  but  of  right,  unless  it 
could  be  shown  that  a  fraudulent  use  was  to  be  made  of  it ;  that, 
in  the  case  of  Ex  parte  Little^  (a)  Lord  Habdwicke  refused  to 
supersede  the  writ  of  excommunicato  capiendo  after  the  day  for 
its  return  had  expired,  on  the  ground  that  the  King's  Bench  had 
cognizance  of  the  matter  ;  that  the  cause  for  which  a  writ  can  be 
quashed  must  be  apparent  on  the  face  of  it,  and  the  only  ground 
on  which  an  origiual  writ  sued  out  of  Chancery  and  returned  into 
another  Court  can  be  superseded,  is  quia  improvidi  emanavU. 
Ogyer  v.  Heywood^  (6)  Lessee  of  Lawlor  v.  Murray,  (c) 

The  Lord  Chancellor  intimated  his  opinion,  that,  under  the 
circumstances  of  the  case,  he  could  not  interfere,  but  permitted 
the  petition  to  stand  over,  to  enable  Mr.  Cooper  to  search  for 
authorities  in  support  of  the  application. 

*380        "^  Mr.    Cooper   subsequently  (on   the    24th  November) 
informed  his  Lordship  that  he  had  been  unable  to  find  any 
authority  bearing  upon  the  point  in  question. 

The  petition  was  accordingly  dismissed. 


ANDREWES  v.  WALTON.' 
1849.    November  22,  24. 

A  plaintiff,  whose  bill  had  been  dismissed  with  costs,  was  taken  by  the  defendant 
on  an  attachment  for  these  costs.  His  arrest  being  irregular  on  the  ground 
of  privilege,  he  was  discharged  by  the  defendant,  but  was  afterwards  retaken. 
An  application  by  the  plaintiff  for  his  discharge  was  refused  by  the  Lord 
Chancellor,  on  the  ground  that  the  first  arrest  was  nugatory,  and  did  not 
prevent  the  subsequent  caption. 

Where  a  plaintiff^s  bill  is  dismissed  with  costs,  a  writ  of  attachment  is  the  right 
mode  of  recovering  such  costs. 

Certificate  of  the  clerks  of  records  and  writs  upon  the  practice  in  relation  to  the 
issue  and  execution  of  writs  of  attachment  for  non-payment  of  costs. 

This  was  an  application  on  the  part  of  the  plaintiff,  and  it  sought 
to  discharge  two  several   orders  made  by  the  Vice-Chancellor 

(a)  8  Atk.  479.  (c)  1  Sch.  &  Lef.  75,  76. 

(6)  1  Amb.  69. 
»  S.  C,  2  H.  &  T.  164. 
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BENIGHT  Bruce,  on  the  8th  February,  1849,  and  the  Ist  March, 
1849 ;  and  that  a  writ  of  attachment,  or  alleged  writ  of  attach- 
ment, purporting  to  be  tested  on  the  14th  February,  1833,  return- 
able immediately  and  directed  to  the  sherifFs  of  London  against 
the  plaintiff,  and  on  which  he  was  arrested  on  the  11th  March  fol- 
lowing, and  committed  to  the  Fleet,  and  on  which  he  was  still 
confined  for  non-payment  of  107/.  19s.  2d.  costs  to  the  defendants, 
might  be  set  aside  for  invalidity.  Tlie  motion  proceeded  to  ask 
that  a  certain  other  writ  of  attachment  or  alleged  writ  of  attach- 
ment, purporting  to  be  tested  on  the  9th  March,  1833,  returnable 
immediately  and  directed  to  the  same  sheriffs,  and  lodged  as  a 
detainer  against  the  plaintiff,  might  be  set  aside  for  irregularity ; 
and  that  eleven  orders  respectively  refusing  various  motions  of 
the  plaintiff  with  costs  might  be  discharged  for  irregularity ;  and 
that  the  plaintiff  might  be  inmiediately  discharged  out  of 
custody  *  as  regarded  the  said  arresting  process  and  all  the  *  381 
detainers  consequent  upon  the  said  reftised  motions. 

The  Lord  Chancellor,  having  refused  to  hear  any  motion  for 
the  plaintiff's  discharge  upon  grounds  which  had  already  been 
brought  before  the  Court  and  frequently  disposed  of,  permitted  the 
present  application  to  be  made,  on  the  allegation  that  the  plaintiff, 
by  his  counsel,  intended  to  raise  and  rely  for  his  discharge  upon 
a  point  which  had  not  hitherto  been  brought  forward. 

The  following  is  a  short  statement  of  the  facts  of  the  case :  — 
On  the  12th  January,  1833,  an  attachment  was  issued  against 
the  plaintiff,  directed  to  the  sheriff  of  Middlesex,  for  the  non-paypaent 
of  107/.  19s.  2rf.,  which  were  the  costs  taxed  in  pursuance  of  a 
decree  of  the  Lord  Chancellor,  bearing  date  the  21st  December, 
1832,  affirming  a  decree  of  the  Vice-Chancellor  of  England,  which 
dismissed  the  plaintiff's  bill  with  costs.  On  the  14tli  January 
following,  he  was  arrested  by  the  sheriff  of  Middlesex  on  this 
attachment,  as  he  was  quitting  the  registrar's  office,  where  he  had 
been  attending  to  settle  the  minutes  on  the  order  of  appeal,  and 
the  attachment,  though  entered  with  the  registrar,  had  not  been 
actually  entered  at  the  moment  when  the  arrest  took  place.  The 
defendants  being  informed  of  these  circumstances,  .and  not  wishing 
to  be  at  the  expense  of  contesting  the  regularity  of  the  caption  by 
the  officer,  where  there  was  the  least  ground  for  doubt  either  in 
fact  or  law,  proposed  to  the  plaintiff  to  discharge  him  from  ♦the 
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arrest,  expressly  stating  that  he  would  not  be  thereby  discharged 
from  his  contempt,  but  would  be  liable  to  be  taken  on  fresh 

*  382    process.    The  plaintiff  was  accordingly  *  discharged,  and 

another  attachment  directed  to  the  sheriffs  of  London  was 
issued  against  him  on  the  15th  February,  1833 ;  .pud  on  the  11th 
March  following  he  was  arrested  in- London  on  this  attachment. 

On  the  18th  March,  1833,  the  plaintiff  applied  to  the  Vice-Chan- 
cellor  of  England  for  his  discharge,  on  the  ground  that  the  writ 
of  the  12th  January,  1833,  remained  in  the  hands  of  the  sheriff  of 
Middlesex,  unreturned  and  undischarged.  This  motion  was  re- 
fused. After  this  and  various  other  unsuccessful  applications  for 
his  discharge,  the  plaintiff,  on  the  18th  January,  1849,  moved, 
before  his  Honor  the  Vice-Chancellor  Ej^ight  Bruce,  for  a  return 
by  the  sheriff  of  Middlesex  of  the  writ  of  the  12th  January,  1833, 
which  was  ordered. 

In  pursuance  of  this  order,  the  sheriff  of  Middlesex  made  his 
return  without  date  (it  not  being  the  practice  to  date  returns), 
that  he  had  attached  the  plaintiff  G.  P.  Andrewes,  and  kept  him 
in  custody  until  the  16th  January,  1833,  on  which  day  he  had 
received  a  discharge  from  the  clerk  in  Court  of  the  defendants, 
dated  the  15th  January,  1833,  whereupon  he  permitted  the  said 
G.  P.  Andrewes  to  go  at  large. 

Having  obtained  this  return,  the  plaintiff,  on  the  8th  February 
and  1st  March,  1849,  moved,  before  the  Vice-Chancellor  Knight 
Bruce,  for  his  discharge ;  and  the  ground  upon  which  he  moved 
was,  that  the  writ  of  attachment  of  the  12th  January,  1833,  di- 
rected to  the  sheriff  of  Middlesex,  having  been  returned  cepi  corpus 
by  tiie  sheriff,  no  further  writ  of  attachment  could  be  regularly 
issued.  These  motions  having  been  refused,  the  present  motion 
was  by  way  of  appeal  to  the  Lord  Chancellor. 

*  383        *  Previously  to  the  motion  coming  on  for  argument  and 

by  desire  of  the  Lord  Chancellor  (to  whom  Mr.  Andrewes 
had  on  a  former  occasion  personally  stated  the  grounds  on  which 
he  relied),  the  opinion  of  the  clerks  of  records  and  writs  was 
requested  upon  the  following  questions  of  practice,  having  relation 
to  the  issue  and  execution  of  writs  of  attachment  for  non-payment 
of  costs. 

First.  Where  substituted  service  of  the  subpcena  for  costs  is 
ordered  upon  the  clerk  in  court  of  the  party  ordered  to  pay,  is  the 
beai:er  of  the  subpcena^  at  the  time  of  service,  warranted  by  the 
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practice  of  the  Court  in  demanding  the  costs  of  the  clerk  in  Court, 
although  the  order  directing  substituted  service  contained  no  direc- 
tion for  that  purpose ;  or  is  it  necessary  that  the  order  should  con- 
tain such  a  direction  ? 

Answer.  The  bearer  of  the  subpasna  was  so  warranted,  and  a 
direction  for  that  purpose  in  .the  order  was  unnecessary ;  the  de- 
mand being  an  indispensable  part  of  the  service.  ^ 

Second.  Is  a  power  of  attorney  necessary  to  authorize  the  bearer 
of  a  subpoena  for  costs  (not  being  the  party  to  whom  the  costs  are 
payable),  to  serve  the  subpoena^  and  demand  and  receive  the  costs ; 
and  does  the  fact  that  the  costs  are  payable  to  several  make  any 
difference  ? 

Answer,  A  power  of  attorney  is  unnecessary,  and  the  fact  that 
the  costs  are  payable  to  several  makes  no  difference  in  that  re- 
spect.^ 

Third.  Where  the  plaintiff's  bill  is  by  the  decree  dismissed  with 
costs,  is  the  proceeding  by  writ  of  attachment  the  right  mode,  in 
the  first  instance,  for  recovery  of  the  defendant's  costs? 

Answer.   Yes. 

*  Fourth.  Is  the  original  writ  of  attachment  void    by    *  884 
reason  of  essential  variance  between  it  and  the  svbpcena  for 
costs  on  which  it  is  founded  ? 

Answer.  This  would  depend  upon  the  nature  of  the  variation  ; 
but  if  this  question  applies  to  the  case  of  Andrewes  v.  Walton^  we 
beg  to  suggest  that  there  is  in  that  case  no  essential  variation  be- 
tween the  subpoena  for  costs  and  the  attachment  founded  upon  it, 
and  on  which  the  plaintiff  was  arrested.  The  subpoena  is  in  the 
correct  form  as  used  at  that  period.  It  has  been  objected  by 
Andrewes,  that  Walton's  name  was  omitted,*the  costs  being  thereby 
required  to  be  paid  to  Maitland  and  wife  and  ^mother,  which  we 
submit  is  wholly  immaterial,  it  being  well  known  to  Andrewes  who 
that  other  was.  In  tlie  affidavit  sworn  by  him  on  15th  March, 
1833,  after  stating  that  the  defendants  drew  up  the  decree  of  dis- 
missal, he  says,  "  they  taxed  their  costs  thereunder,  the  amount  of 
which  for  Walton  and  Maitland  and  wife  was  107/.  195.  2rf. ; "  and,  * 
afterwards,  he  says,  'Hhat  only  the  defendants  Walton  and  Mait- 
land  and   wife   proceeded  to  enforce  payment  of   such  costs  by 

1  2  Dan.  Oh.  Fr.  (4th  Am.  ed.)  1453;  Braithwaite's  Fr.  261 ;  Seton,  1228. 
<  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1453;  Braithwaite's  Fr.  262;   Empringham 
0.  Short,  12  L.  J.  Ch.  144,  L.  C. 
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attachment ; "  and  in  another  affidavit  sworn  by  him  on  9th  Decem- 
l)er,  1834,  he  states,  "  that  he  received  from  his  clerk  in  Court  the 
copy  of  the  order  in  this  cause  for  substituted  service  of  the  stUh 
poena  for  107/.  195.  2d.^  under  a  decree  of  dismissal  of  the  bill  in 
this  cause,  payable  to  the  defendant  William  Walton  and  Ebenezer 
Maitland  and  Mary  his  wife,"  and  also  a  strip  of  parchment  of 
which  he  sets  out  a  copy,  which  shows  that  it  was  the  subpoena  so 
served.  It  is  clear,  therefore,  he  knew  the  sum  to  be  paid,  to 
whom,  and  for  what ;  and  we  are  of  opinion  there  is  no  irregularity 
in  the  attachment  on  that  ground. 

Fifth.  Is  it  open  to  the  party  to  whom  costs  are  payable 
*  385    to  issue  two  writs  of  attachment,  returnable  *  immediately, 
and  running  at  the  same  time  into  the  same  county  ? 

Answer.  It  is  open  to  the  party  to  whom  costs  are  payable,  to 
issue  two  writs  of  attachment,  returnable  immediately,  and  run- 
ning at  the  same  time,  but  not  into  the  same  county.  He  might, 
before  the  return  of  an  attachment,  if  unexecuted,'  have  it  altered, 
resealed,  and  re-entered  ;  or,  if  it  had  not  been  delivered  to  the 
sheriff,  he  might,  if  for  any  cause  desirable  or  necessary,  on  deliv- 
ering up  the  first  attachment  to  the  officer  sealing  it  (but  not  other- 
wise), have  a  new  attachment  to  the  same  county,  also  returnable 
immediately,  and  the  former  would  be  destroyed.  That  one  or 
other  of  the  courses  here  described  was  pursued  in  Andrewes  v. 
Walion  is  evident ;  for  it  has  been  ascertained  (by  one  of  the  un- 
dersigned), upon  a  diligent  and  careful  search  at  the  secondaries' 
office,  that  only  one  attachment  against  Andrewes  for  the  107/. 
195.  2d.  costs  in  that  cause  came  into  the  hands  of  the  sheriffs  of 
London  in  the  year  1833 ;  namely,  that  tested  14th  February  in  that 
year,  and  upon  which  he  was  arrested. 

Sixth.  Where  a  writ  of  attachment  for  non-payment  of  costs 
is  executed,  by  the  party  against  whom  it  is  directed  being  taken 
into  custody,  and  afterwards  set  at  liberty  by  the  party  issuing 
the  writ,  is  it  competent  to  that  party,  at  any  future  time,  of  his 
own  accord,  to  issue  another  writ  of  attachment  for  the  same  costs, 
'  leaving  the  first  attachment  in  the  sheriff's  hands  not  returned 
and  undischarged  ? 

Answer.   This    would    depend  upon  the  circumstances  under 

which  the  party  arrested  was  set  at  liberty.     There  might  be  an 

arrangement  between  the  parties,  which  lefl  the  matter  open  to 

a   second  arrest ;    or  if  the  defendant    was    discharged  on  the 
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ground  of  privilege  alone,  that  *  would  be  no  satisfaction  *  386 
of  the  contempt,  and  the  party  issuing  the  writ  would  be 
entitled,  without  having  the  attachment  returned  or  discharged,  to 
retake  the  defendant,  either*  upon  that  attachment  or  a  new  one, 
for  which  no  order  would  be  necessary.  We  are  not  aware  of  any 
reported  cases  upon  this  point  in  this  Court ;  but  the  subject  has 
been  frequently  before  the  other  courts,  and  the  practice  there 
considered  settled.  See  Good  v.  Wiiks,  (a)  Plomer  v.  Ball,  (6) 
Barrack  v.  Newton^  (c)  Phillips  v.  Price,  (rf)  See  also  8  &  9 
Will.  3,  c.  27,  §  7,  upon  which  it  has  been  held,  that,  on  a  com- 
mitment upon  an  execution,  be  the  escape'voluntary  or  permissive, 
the  plaintiff  may  have  a  new  capias  or  any  other  execution  against 
the  defendant ;  and  even  persons  arrested  in  execution,  and  by 
reason  of  privilege  of  Parliament  discharged,  are,  by  Stat.  1  Jac.  1, 
c.  13,  subjected  to  a  second  arrest  when  that  privilege  has  ceased. 

(Signed)  John  Alexander  Bebbey. 

John  Veal. 
Frederick  Bedwell. 
Seth  Charles  Ward. 

These  answers  were  sent  to  Mr.  Andrewes ;  but  it  appeared  that 
they  were  not  communicated  by  him  to  his  counsel. 

Mr.  Wood  and  Mr,  Malins^  for  the  motion. — An  attachment,  after 
a  decree  for  dismission,  is  in  the  nature  of  an  execution  at  law ; 
the  ground  of  the  proceeding  being  debt.  Bartram  v.  Dannett  (e) 
Bex  V.  Stokes^  (g*)  In  the  matter  of  M^  Williams.  (Ji)  At 
law,  it  is  perfectly  *  settled  that  a  person  cannot  be  *387 
taken  in  execution  twice  on  the  same  judgment ;  and  this 
privilege  cannot  be  waived,  even  by  agreement.  Blackburn  v.  Sttt- 
part,  (t)  On  this  principle,  where  a  plaintiff  had  been  once  at- 
tached at  the  instance  of  the  defendant,  for  non-payment  of  costs, 
and  it  appeared  that  the  plaintiff  had  been  permitted  to  escape, 
the  defendant's  only  remedy  was  against  the  sheriflF.  Solly  v. 
Greathead.  (K)     So  where  a  party  had  been  attached  for  want  of 

(a)  (1817)  6  M.  &  S.  413.  (e)  Yin.  Ab.  tit.  Contempt,.  D.  plac. 

(6)  (1837)  5  A.  &  E.  823.  10. 

(c)  (1841)  1  Q.  B.  626.  (g)  1  Cowp.  136. 

(d)  (1843)  1  Dowl.  &  Lowndes'  Pr.      (h)  1  Sch.  &  Lef.  169. 
Ca.  110.  (0  2  East,  243. 

(*)  11  Vea.  170. 
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appearance,  and  discharged  under  the  11  Oeo.  4,  &  1  Will.  4,  c. 
86,  it  was  held,  no  new  attachment  could  issue  against  him. 
Williams  v.  Townshend.  (ja)  The  original  attachment  of  January, 
1833,  having  regularly  issued  into  the  hands  of  the  sheriff  of  a 
particular  county,  no  second  attachment  could  issue  into  any 
other  county  until  a  return  of  rum  est  inventus.  Daniel's  Gh.  Pr. 
vol.  i.  pp.  685,  686 ;  Smith's  Ch.  Pr.  vol.  i.  p.  84.  The  second 
attachment,  therefore,  under  which  the  plaintiff  was  arrested,  and 
is  now  in  custody,  was  irregularly  issued,  as  well  as  irregularly 
executed.  They  also  referred  to  Hawkins  v.  Hall^  (6)  Robey  v. 
Whitewood,  (c) 

Mr,  Macqueen,  contra. — The  first  arrest  in  this  case  was  not, 
strictly  speaking,  irregular,  but  merely  nugatory,  by  reason  of  its 
being  made  in  a  privileged  place.  A  discharge  on  the  ground  of 
privilege  does  not  clear  the  debt :  Phillips  v.  Price  ;  (  rf)  and  none 
of  the  cases  which  have  been  cited  on  the  other  side  have  any 
application  to  the  present  question,  because  none  of  them  had 

reference  to  a  discharge  on  the  ground  of  privilege.  In  the 
*  388    present  instance,*the  foundation  of  the  proceeding  *  is  the 

contempt  of  Court.  Good  v.  Wilks.  (c)  The  first  attach- 
ment being  irregular  in  not  having  been  entered  in  the  registrar's 
office,  justified  the  defendants  in  issuing  the  second  attachment. 

Mr.  Woody  in  reply,  said,  that  the  certificate  of  the  clerks  of 
records  and  writs  was  a  surprise  upon  him,  but  contended,  that 
the  present  was  distinguishable  from  the  cases  cit^d. 

November  24. 

The  Lord  Chancellor  (after  referring  to  the  facts  of  the  case, 
and  stating  that  it  was  clear  that  the  writ  of  attachment  was  the 
correct  mode  for  a  defendant  to  recover  costs  from  a  plaintiff, 
whose  bill  had  been  dismissed  with  costs  ^)  observed,  that  the  cir- 
cumstance of  an  arrest  being  made  by  the  officer  executing  the 
attachment  at  a  time  when  the  party  arrested  was  privileged, 
though  a  blamable  act  in  the  sheriff's  officer,^  could  not  by  itself 

(a)  6  Sim.  296.    -  (d)  Ubi  supra, 

(6)  4  M.  &  C.  280.  (c)  Ubi  mpra. 

(c)  5  Beav.  399 ;  S.  C,  7  Beav.  77. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1453. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1069 ;  Plomer  v.  Macdonough.  1  De  6. 
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affect  the  rights  of  the  party  at  whose  instance  the  attachment 
was  issued,  that  it  would  be  a  most  inconvenient  and  dangerous 
rule  to  establish  that  such  an  error  on  the  part  of  the  officer 
should  operate  to  prevent  the  party  liable  to  the  attachment  being 
subsequently  taken ;  that  the  cases  of  release  under  the  Act  11  Geo. 
4  &  1  Will.  4,  c.  36  were  governed  especially  by  that  Act,  and  had 
no  application  to  the  point  now  in  question. 

His  Lordship  then  stated  that  the  general  practice  of  the  Court 
in  reference  to  a  case  like  the  present  was  to  be  gathered  from 
the  four  instances  referred  to  by  the  oflScers  of  the  Court  in 
their  answer  to  the  *  queries  submitted  to  them ;  that  the  *  389 
clear  and  distinct  rule  was,  that  if  a  party  was  legally  taken 
under  the  process  of  the  Court,  he  could  not,  after  being  once 
discharged,  be  again  taken  under  the  same  process,^  but  that  the 
case  was  different  where  the  taking  was  only  irregular,  and  there- 
fore nugatory ;  that  the  latter  was  the  present  case ;  that  neither 
upon  tliis  nor  any  other  ground  had  Mr.  Andrewes  made  out  a  case 
for  his  discharge ;  that  the  answers  returned  by  th^  officers  of  the 
Court  were  decisive  on  the  question  of  practice,  and  had  in  no 
way  been  impeached  by  Mr.  Andrewes  (who  had  not  communicated 
them  to  his  counsel)  ;  that  the  application  must  therefore  be  dis- 
missed. 

Mr.  Macqueen  having  stated  the  willingness  of  the  defendants 
to  discharge  the  plaintiff  from  prison,  the  order  set  out  below  was 
drawn  up  with  the  sanction  of  the  Lord  Chancellor. 

His  Lordship  doth  not  think  fit  to  make  any  order  upon  the  said  motion ;  but, 
in  consequence  of  the  said  plaintiff  George  Pyne  Andrewes  suing  in  formd 
pauperis^  his  Lordship  doth  not  order  the  said  j)laintiff  George  Pyne  Andrewes' 
to  pay  the  costs  of  the  said  motion.  And  it  being  stated  to  his  Lordship  by 
Mr,  Macqueen,  of  <;ounsel  for  the  defendants  William  Walton,  Ebenezer  Fuller 
Maitland,  Joseph  Wilson,  and  Robert  Winter,  that  the  said  defendants,  in  con- 
sideration of  the  long  imprisonment  which  the  said  plaintiff  George  Pyne  An- 
drewes has  undergone,  and  in  compassion  to  his  poverty,  are  willing  to  give  him 
an  unconditional  discharge  from  prison  on  account  of  his  contempt,  if  his  Lord- 
ship should  think  proper  to  allow  it,  but  that  all  orders  touching  the  matters  in 
question  between  the  defendants  and  the  plaintiff  should  continue  in  force  against 
the  plaintiff  George  Pyne  Andrewes  except  as  to  his  imprisonment ;  his  Lord- 

&  S.  232 ;  S.  C.  nom,  Plumer  v,  Macdonald,  11  Jur.  899 ;  Newton  v.  Askew,  6 
Hare,  319 ;  13  Jur.  186. 

'  See  Little  v.  Newburyport  Bank,  14  Mass.  448. 
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*  ship  doth,  upon  the  motion  of  Mr,  Wood  and  Mr,  Malins,  of  counsel  for  the 

said  plaintiff  George  Pyne  Andrewes,  for  the  reasons  now  given  and  hy  consent 

of  JIfr.  Mucqtieen,  of  counsel  for  the  said  defendants,  order  that  the  said 

*  390    plaintiff  George  Pyne  Andrewes  *  be  discharged  out  of  the  custody  of  the 

keeper  of  the  Queen^s  Prison  as  to  the  attachment  issued  out  of  the 
Court  of  Chancery  on  account  of  his  contempt  in  not  paying  to  the  defendants  the 
sum  of  107^  19s,  2d.,  costs  pursuant  to  the  order  made  in  this  cause  bearing  date 
the  10th  day  of  June,  1831,  and  as  to  the  several  subsequent  attachments  set 
forth  in  the  plaintiff^s  notice  of  motion  above  mentioned. 


•SAWYER  V.  MILLS.» 
1849.    November  22. 

A  bill  was  filed  by  a  legatee  against  the  executors  of  a  testator  for  the  payment 
of  his  legacy.  Upon  the  executors  paying  into  Court  the  amount  of  the 
legacy,  together  with  the  costs  of  the  suit  to  the  plaintiff,  the  bill  was  ordered 
to  be  dismissed  against  all  the  executors  except  one,  who  was  the  representa- 
tive of  an  incumbrancer  of  the  legacy,  and  between  whom  and  the  plaintiff  a 
question  of  account  was  raised  in  the  suit.' 

This  was  the  renewal  of  a  motion  on  behalf  of  all  the  defend- 
ants, except  Edward  Cutler  (the  original  motion  having  been 
refused  with  costs  by  the  Vice-Chancellor  of  England  on  the  8th 
November,  1849). 

The  notice  of  motion  was  to  the  effect  that  it  might  be  ordered 
that  the  defendants  Thomas  Mills,  William  Mills,  and  Henrj  Mills 
should,  on  or  before  the  30th  November  instant,  pay  into  the  bank, 
to  the  credit  of  the  cause,  the  sum  of  575/.  cash,  being  one-fourth 
part  of  the  sum  of  2300/.  in  the  pleadings  mentioned,  together 
with  the  sum  of  5/.  35.  9d.  cash,  being  interest  thereon  at  the  rate 
of  5/.  per  cent  per  annum,  from  the  25th  September,  1849,  to  the 
80th  November,  1849,  and  making,  with  the  sum  of  575/.,  the  sum 
of  580/.  35.  9d.  cash ;  that  it  might  be  referred  to  the  taxing 
master  to  tax  the  costs  of  the  plaintiff  and  of  the  defendant 
Edward  Cutler,  up  to  and  including  the  costs  of  the  application  to 
the  Yice-Chancellor  of  England,  and  that  the  defendants  Thomas 
Mills,  William  Mills,  and  Henry  Mills  might  be  ordered  to  pay 
such  costs,  when  taxed,  to  the  plaintiff  and  the  defendant  Edward 

•  S.  C,  1  H.  &  T.  669. 

*  1  Dan.  Ch.  Br.  (4th  Am.  ed.)  285,  2S6,  794,  795. 
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Cutier,  accordingly;  that  upon  such  payment  *into  the  *391 
bank,  and  such  payment  of  the  costs  of  the  plaintiff  and 
the  defendant  Edward  Cutler,  being  made,  the  plaintiff's  bill 
might  be  dismissed,  as  against  tlie  defendants  Tliomas  Mills, 
Henry  Mills,  John  Mills  Sawyer,  George  Thomas  Sawyer,  WiUiam 
John  Sawyer,  George  Mills,  and  John  Mills,  without  costs ;  that 
upon  such  payment  into  the  bank,  and  such  payment  of  costs  as 
aforesaid  being  made,  a  certain  order  for  the  production  of  docu- 
ments might  also  be  discharged ;  that,  from  and  after  the  date  of 
the  order  made  on  this  application,  and  in  the  mean  time  and  until 
such  dismissal  as  aforesaid  of  the  bill,  all  proceedings  in  the 
cause,  as  against  the  defendants  Thomas  Mills,  Henry  Mills,  John 
Mills  Sawyer,  George  Thomas  Sawyer,  William  John  Sawyer, 
George  Mills,  and  John  Mills,  save  for  the  purpose  of  enforcing 
the  order  to  be  made  on  this  application,  might  be  stayed ;  and 
that  the  sum  of  580/.  3^.  9d.  cash,  when  so  paid  into  the  bank, 
might  be  laid  out  in  the  purchase  of  bank  3/.  per  cent  annuities, 
in  trust  in  this  cause,  subject  to  the  further  order  of  the  Court. 

The  circumstances  out  of  which  the  motion  arose  were  the  fol- 
lowing: By  the  will  of  Thomas  Mills,  certain  hereditaments  and 
premises  were  given  to  his  three  sons,  the  defendants  Thomas, 
William,  and  Henry,  on  trust,  that  as  soon  as  conveniently  might 
be  after  his  decease,  to  make  sale  and  absolutely  dispose  of  the 
same,  either  by  public  auction  or  private  contract ;  and  after  pay- 
ment  of  the  expenses  of  the  sale,  invest  the  proceeds  thereof  in 
the  stocks  or  funds  of  the  Bank  of  England,  for  the  use  and 
benefit  of  the  children  of  his  deceased  daughter,  Maria  Sawyer, 
and  that  the  said  trustees  should  invest  the  same  in  their  name  or 
names,  and  as  the  interest  or  proceeds  thereof  should 
become  *due,  lay  out  the  same  in  the  purchase  of  like  *392 
stocks  or  funds,  and  also  from  time  to  time  to  alter,  vary, 
and  transpose  such  stocks  at  their  or  his  discretion,  so  that  the 
clear  proceeds  of  such  sale  or  sales,  after  payment  of  the  expenses 
attending  the  same,  might  accumulate  until  the  youngest  child  of 
the  testator's  daughter,  Maria,  who  should  be  living  at  his  decease, 
and  who  should  live  to  attain  the  age  of  twenty-one  years,  should 
attain  that  age,  upon  trust  to  pay  over  and  transfer  the  principal 
stocks  or  funds,  and  all  accumulations  thereof,  unto  and  equally 
between  all  and  every  the  children  or  child  of  his  said  daughter, 
who  should  then  be  living,  share  and  share  alike;  provided  the 
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said  stock,  with  the  accumulations  thereon,  should  not  exceed  the 
sum  of  2300/. ;  but  in  case  the  said  stocks,  with  the  accumulations 
thereon,  should  exceed  the  sum  of  2300/.,  then  the  testator  directed 
the  overplus  to  be  equally  divided  amongst  such  of  his  sons  as 
might  then  be  living,  share  and  share  alike  ;  and  the  testator,  hj 
his  said  will,  declared  and  directed  that  all  deeds  and  conveyances 
which  should  be  made  and  executed  by  his  said  trustees  of  his 
real  and  personal  estate  thereinbefore  by  him  directed  to  be  sold, 
or  of  any  part  or  parts  thereof,  should  be  good  and  effectual  to  all 
intents  and  purposes ;  and  he  appointed  the  said  Thomas  Mills, 
William  Mills,  and  Henry  Mills,  executors. 

The  testator  died  in  the  year  1831.  There  were  living  at  his 
death  four  children  of  his  daughter  Maria,  viz.,  the  plaintiff  Joseph 
Sawyer,  and  the  defendants,  George  Thomas  Sawyer,  William 
John  Sawyer,  and  John  Mills  Sawyer.  The  trustees  did  not  sell 
the  messuages  and  premises  so  devised  to  them  upon  trust  for 
sale,  and  they  remained  unsold  at  the  time  when  the  bill  was 

filed. 
*  893  *  On  the  22d  March,  1849,  the  plaintiff  filed  his  bill, 
alleging  a  breach  of  trust  by  the  trustees  in  not  making 
sale  of  tlie  property,  as  directed  by  the  will.  The  bill  stated  that 
money  had  been  advanced  to  the  plaintiff  by  Mercy  Sawyer,  to 
secure  the  repayment  of  which  an  equitable  mortgage  had  been 
executed  by  him  to  her,  of  his  share,  under  the  will  of  the  testa- 
tor ;  that  Mercy  Sawyer  had  died,  and  appointed  the  defendants 
William  Mills,  Thomas  Mills  the  younger,  Mercy  Ann  Sawyer 
Mills,  and  the  plaintiff,  her  executors ;  and  that  the  three  former 
had  proved  her  will,  and  claimed  some  interest  in  the  plaintiff's 
legacy ;  but  the  bill  alleged  that  Mercy  Sawyer,  as  the  executrix 
of  the  plaintiff's  father,  was  indebted  to  the  plaintiff  in  respect  of 
a  large  amount  of  his  father's  estate,  which,  at  the  time  of  her 
death,  remained  wholly  unaccounted  for.  The  bill  also  stated  a 
further  mortgage  of  the  plaintiff's  interest  under  the  testator's 
will,  to  the  defendant  Edward  Cutler.  The  bill  prayed  a  declara- 
tion that  it  was  a  breach  of  trust  in  the  executors  of  tlie  testator 
to  have  delayed  the  raising  of  the  plaintiff's  legacy,  and  other  con- 
sequential directions  thereon ;  that  the  accounts  of  the  plaintiff's 
father's  estate  might  be  taken  as  against  the  executors  of  Mercy 
Sawyer,  and  that  if  nothing  should  be  found  due  to  the  plaintiff 
from  her  estate  on  that  account,  then  that  an  account  might  be 
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taken  of  what  might  be  due  to  the  estate  of  Mercy  Sawyer  from 
the  plaintiff,  on  the  equitable  mortgage ;  that,  upon  payment  by 
the  plaintiff  of  what  might  be  found  due  to  the  executors  of  Mercy 
Sawyer,  they  might  execute  a  release  to  the  plaintiff;  and,  after 
praying  an  account  of  what  might  be  due  to  Edward  Cutler,  tlie 
bill  prayed  that  the  defendants,  T.  Mills,  William  .Mills,  and 
Henry  Mills  (the  executors  of  the  testator  in  the  cause),  might 
pay  the  costs  of  the  suit. 

♦  On  the  12th  July,  1849,  the  trustees  filed  their  answer,    ♦  894 
and  admitted  the  breach  of  trust,  so  far  as  it  might  be  a 
breach  of  trust,  in  not  selling  the  property. 

On  the  26th  September,  1849,  J.  M.  Sawyer,  the  youngest  of 
the  four  sons  of  Maria  Sawyer,  attained  twenty-one,  whereupon 
the  2300Z.  became  divisible,  and  the  trustees,  out  of  their  own 
funds,  paid  to  the  plaintiff's  three  brothers  (being  the  parties  en* 
titled  thereto)  their  shares  of  the  said  sum.  The  trustees  also 
gave  notice  to  the  plaintiff  that  they  were  prepared  to  pay  his 
share,  provided  the  same  had  not  been  incumbered ;  but  that,  in 
consequence  of  the  manner  in  which  the  plaintiff's  legacy  had 
been  incumbered,  they  felt  it  their  duty  to  pay  it  into  Court, 
unless  the  plaintiff  consented  to  its  being  paid  to  the  incum- 
brancers, which  he  refused  to  do. 

Tlie  defendants,  except  E.  Cutler,  thereupon  moved,  before 
the  Vice-Chancellor  of  England,  in  the  terms  of  the  present  notice 
of  motion,  and  his  Honor,  having  refused  the  application,  the 
same  now  came  on,  by  way  of  appeal,  before  the  Lord  Chancellor. 

Mr.  Bolt  and  Mr.  Craig^  for  the  motion.  —  The  bill  is  founded 
on  an  alleged  breach  of  trust ;  but  at  the  time  when  it  was  filed, 
the  youngest  child  of  Maria  Sawyer  had  not  attained  twenty-one. 
The  bill  alleges  a  case  of  set-off  as  between  the  plaintiff  and  the 
representatives  of  the  party  to  whom  the  plaintiff  had  made  an 
equitable  mortgage  of  his  share.  That  personal  representative 
appears  also  to  be  the  personal  representative  of  the  testator  in 
the  cause ;  but  that  will  not  render  the  bill  less  obnoxious  to  the 
charge  of  multifariousness ;  nor  has  the  plaintiff  a  right  to 
discuss  that  *  question,  which  is  clearly  res  inter  cUios  acta,  *  895 
in  this  suit.  The  motion  is  on  behalf  of  all  the  defendants, 
except  one  whose  interests  are  subject  to  those  of  the  plaintiff, 
and  it  asks  that  the  defendants,  the  accounting  parties,  may  be 
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ordered  to  pay  into  Court  all  the  plaintiff's  share,  and  that  upon 
this,  the  plaintifTs  bill  may  be  dismissed  without  costs ;  but  the 
plaintiff  says,  and  the  Vice-Chancellor  proceeded  on  this  ground, 
that  this  is  not  all  which  the  prayer  of  the  bill  asks,  because  there 
may,  ultimately,  be  costs  to  satisfy,  as  between  the  plaintiff  and 
the  representative  of  Mercy  Sawyer,  the  equitable  mortgagee ;  but 
surely  the  prayer  as  to  all  costs  cannot  be  construed  to  include 
costs  which  are  occasioned  by  transactions  over  which  the  defend- 
ants have  had  no  control,  and  which  arise  out  of  the  plaintiff's 
own  acts.  Pemberton  v.  TopAam,  (a)  Sivell  v.  Abraham  (6) 
[Holden  v.  Veynaston^  2  Beav.  204 ;  Manton  v.  Eoe,  14  Sim. 
863]. 

Mr.  Stuart  and  Mr,  TotiZmm,  contra. — Nothing  is  better  settled 
than  that  where  there  is  any  question  affecting  the  merits  of  the 
cause,  the  defendant  cannot  assume  to  himself  the  functions  of 
the  judge,  and  decide  whether  or  not  he  is  conceding  to  the  plain- 
tiff all  that  he  may  ultimately  be  entitled  to  receive.  They 
referred  to  Darner  v.  Uarl  of  Portarlington^  (c)  as  being  clearly 
distinguishable,  because  there  the  plaintiff  got  all  he  asked. 

Mr,  J.  Parker  appeared  for  B.  Cutler. 

.The  Lord  Chancellor  (without  calling  for  a  reply),  after  stat- 
ing the  facts,  said,  that,  in  his  opinion,  there  had  been  no 
*  396  breach  of  trust  in  the  executors  of  Thomas  *  Mills  not  sell- 
ing the  premises  ;  that  the  plaintiff  had  sustained  no 
damage,  his  legacy  being  forthcoming ;  and  that  it  did  not  matter 
whether  it  existed  in  money  or  in  the  land  on  which  it  was 
charged.  His  Lordship  then  added ;  the  bill  being  filed  merely 
for  the  purpose  of  recovering  the  plaintiff's  legacy,  it  is  alleged 
that  there  is  a  contest  between  the  plaintiff  and  the  representative 
of  an  incumbrancer,  who  is  also  the  executor  of  the  testator  in 
the  cause ;  but  that  diflSculty  is  one  of  the  plaintiff's  own  creation. 
Under  such  circumstances,  the  Court  is  only  exercising  a  sound 
discretion  in  putting  a  stop  to  improper  litigation.  In  this  case, 
the  defendants  have  offered  to  the  plaintiff  all  that  he  has  any 
reasonable  right  to  have,  though,  perhaps,  not  all  the  plaintiff 

(a)  1  Beav.  816  [2  Jur.  1009].  (r)  2  Phil.  30. 

(6)  8  Beav.  698. 
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may  insist  upon  ;  it  is  precisely  the  case  which  calls  for  the  inter- 
ference of  the  Court,  and  the  order  must,  therefore,  be  made 
according  to  the  notice  -of  motion. 


•TAYLOR  V.  TAYLOR.'  ♦397 

1849.    November  22,  23.    December  4. 

In  order  to  try  whether  a  bill  is  a  bill  of  review  or  a  supplemental  bill  in  the 
natare  of  a  bill  of  review,  and  therefore  requiring  the  leave  of  the  Court 
before  it  can  be  filed,  the  first  question  is,  whether  it  is  inconsistent  with  or 
impeaches  the  decree  to  which  it  refers,  and  one  test  of  this  is,  whether,  if 
the  decree  had  not  been  referred  to  in  the  bill,  it  could  have  been  pleaded  in 
bar  to  the  relief  prayed." 

A  suit  was  instituted  on  behalf  of  infants  against  the  tenant  for  life  and  three 
trustees  in  respect  of  a  breach  of  trust.  The  bill  being  taken  pro  corifesso,  a 
decree  was  made  against  the  trustees  for  the  payment  of  a  large  sum  in  respect 
of  the  breach  of  trust.  One  of  the  trustees,  who  was  abroad  and  in  contempt 
for  non-performance  of  the  decree,  filed  a  second  bill  against  the  plaintiffs 
and  the  other  defendants  in  the  first  suit,  recognizing  the  decree  in  that  suit, 
but  (besides  other  things,  which  were  clearly  not  inconsistent  with  the  decree) 
seeking,  on  the  ground  of  fraud  and  collusion  between  the  tenant  for  life  and 
his  co-trustees,  to  make  the  interest  of  the  tenant  for  life  available  for  the 
purpose  of  reimbursing  him,  the  plaintiff,  the  liability  with  which  he  had  been 
fixed  as  he  alleged  through  the  active  agency  of  the  tenant  for  life :  Held, 
that  such  a  bill  could  not  be  regarded  as  a  bill  of  review  or  as  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  a  motion  to  take  the  same  off  the 
file  for  irregularity,  as  having  been  filed  without  the  leave  of  the  Court,  was 
refused  with  costs. 

ffdd  also,  that  this  decision  was  not  affected  by  the  fact  that  there  were  matters 
in  the  prayer  of  the  bill,  as  to  which  the  plaintiff  would  not  be  entitled  to 
relief. 

The  circumstance  of  the  plaintiff  being  out  of  the  jurisdiction  and  in  contempt 
for  non-compliance  with  the  decree  made,  did  not  prevent, his  filing  the  bill  in 
question. 

The  bill  having  been  filed  before  the  Master  of  the  Rolls,  was  ordered  to  be 
transferred  to  the  Vice-Chancellor  of  England,  by  whom  the  decree  in  the 
original  suit  had  been  made. 

W.    CowPER,  by  will,  gave  to  his   wife  Lydia  the  whole  of 
his  property,  subject  to  certain  bequests,  and  appointed  her  sole 

'  S.  C,  1  H.  &  T.  437. 

•  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1586  note  (6)  ;  Toulmin  v,  Copland,  2  Phil. 
711,  716,  overruling  S.  C,  4  Hare,  41. 
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executrix ;  but  in  a  subsequent  part  of  the  will  directed,  that  if 
his  wife  should  marry  again  the  whole  of  the  property  to  which 
she  would  become  entitled  by  his  will  should  be  settled  on  herself, 
so  that  it  might  not  be  touched,  principal  or  interest,  by  her  hus- 
band, but  might  go  on  her  death  to  her  children  by  her  first  hus- 
band. William  Cowper  died  on  the  28th  March,  1825,  leaving  his 
wife  and  four  children  him  surviving,  viz.,  Lydia  Cowper,  since 
deceased,  William  Cowper,  Charlotte  Cowper,  and  Alexander 
Cowper.     Lydia  Cowper,  the  widow,  proved  the  will,  and 

*  398    possessed  *  herself  of  property  to  the  amount  of  upwards  of 

60,000/.  In  1829,  she  married  the  defendant  Alexander 
Taylor,  and  a  settlement,  bearing  date  the  26th  I^ebruary,  1829, 
was  then  made  of  the  whole  of  the  testator's  residuary  estate,  in 
pursuance  of  the  directions  contained  in  the  will. 

On  the  Ist  February,  1838,  John  Taylor,  C.  Wallis,  and  P.  S. 
Parkyn  became  the  trustees  of  this  settlement,  and  they  so  con- 
tinued down  to  the  filing  of  the  bill  in  the  suit  of  Cowper  v. 
Taylor  next  hereinafter  mentioned. 

On  the  3d  July,  1846,  Charlotte  Cowper  and  Alexander  Cowper, 
then  an  infant,  by  the  said  Charlotte  Cowper,  as  his  next  friend, 
filed  a  bill  against  John  Taylor,  C.  Wallis,  and  P.  S.  Parkyn,  and 
by  this  bill,  which  was  subsequently  amended,  after  stating  various 
breaches  of  trust  on  the  part  of  the  trustees  in  the  sale,  and  appro- 
priation to  themselves  of  several  portions  of  the  trust  funds  which 
had  been  settled  on  the  occasion  of  the  marriage  of  Lydia  Cowper 
with  Alexander  Taylor,  in  substance  prayed,  that  the  defendants 
might  make  good  the  proceeds  of  the  sales  of  the  trust  funds,  and 
that  an  account  might  be  taken  of  the  trust  moneys,  &c.,  received 
by  them,  and  that  they  might  be  decreed  to  make  good  all  losses 
therein. 

On  the  9th  August,  1847,  John  Taylor,  C.  Wallis,  and  P.  S. 
Parkyn  were  ordered  to  pay  into  Court  to  the  credit  of  the  cause 
18,900/.  05.  M.  before  the  2d  November,  1847. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  15th 

November,  1848,  the  defendants  not  appearing,  and  the  bill  being 

taken  pro  confessoy  it  was  ordered,  that  the  order  of  the 

*  399    9th  August,  1847,  so  far  as  it  related  to  *  the  payment  of 

money  into  Court,  should  be  continued;   and  it  was   de- 
clared, that  John  Taylor,  C.  Wallis,  and  P.  S.  Parkyn,  as  trustees 
under  the  indenture  of  the  25th  Pebruary,  1829,  were  bound  to 
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make  good  the  Bum  of  26,274/.  2^.  9^.,  received  by  them,  and  not 
applied  in  accordance  with  the  trusts  declared  by  the  said  indent- 
ure, and  that  they  should  on  or  before  the  29th  January,  1849, 
pay  the  same  sum  into  Court  to  the  credit  of  the  cause,  or  so 
much  of  the  same  sum  as  should  not  have  been  previously  paid 
into  Court  in  obedience  to  the  order  of  the  9th  August,  1847,  and 
that  they  should  be  at  liberty  to  use  the  name  of  the  plaintiffs  for 
the  purpose  of  recovering  any  portion  of  the  trust  property  in  the 
pleadings  mentioned ;  and  that  they  should,  on  or  before  tlie  20th 
March,  1849,  transfer  into  Court  in  trust  in  the  cause,  to  an 
account  to  be  entitled  *'  The  account  of  William  Cowper,  Char- 
lotte Cowper,  and  Alexander  Cowper,"  6420/.  Ss.  5d.  per  cent 
annuities,  standing  in  their  names  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England,  together  with  certain  other 
stocks  therein  mentioned  ;  and  that  the  interest  to  accrue  due  on 
the  bank  annuities  and  stock,  when  so  transferred,  should  be  from 
time  to  time  paid  to  the  defendant  Lydia  Taylor,  on  her  separate 
receipt  during  her  life,  or  until  further  order :  and  it  was  declared 
that  the  defendant  Lydia  Taylor  was  entitled  to  the  interest  and 
dividends  of  such  stock  and  bonds  for  her  life  on  her  separate 
receipt ;  and  it  was  ordered,  that  the  defendants  John  Taylor,  C. 
Wallis,  and  F.  S.  Parkyn  should  pay  to  the  plaintiffs  their  costs 
of  the  said  suit. 

On  the  30th  of  June,  1849,  John  Taylor,  being  abroad 'and  in 
contempt  for  non-performance  of  the  decree  and  order  of  the  Court 
above  stated,  and  without  obtaining  any  leave  of  the  Court  for  that 
purpose,  filed  his  bill  against  Lydia  Taylor,  C.  Wallis,  P.  S. 
Parkyn,  *  Charlotte  Cowper  and  Alexander  Cowper,  Alex-  *  400 
ander  Taylor,  and  William  Cowper,  denying  all  participation 
in  the  breaches  of  trust,  and  alleging  that  the  suit  of  Cowper  v. 
Taylor  had  been  coUusively  promoted  by  Lydia  Taylor,  Christo- 
pher Wallis,  and  F.  S.  Parkyn,  with  a  view  of  compelling  him, 
John  Taylor,  to  replace  the  proceeds  of  the  trust  fiinds,  &c.,  which 
had  in  fact  been  received  by  Lydia  Taylor  and  Christopher  Wallis. 
The  bill  alleged,  as  evidence  of  collusion  between  Lydia  Taylor 
and  C.  Wallis  and  F.  S.  Parkyn,  that  the  decree  bad  not  been 
attempted  to  be  prosecuted  against  them;  and  that  they  had  them- 
selves invested  a  considerable  portion  of  the  testator's  estate  in 
the  purchase  of  lands  and  various  pereonal  securities.  The  bill, 
in  addition  to  the  very  numerous  allegations  in  support  of  this 
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case,  charged  that  Lydia  Taylor,  as  executrix,  was  liable  to  make 
good  to  the  estate  of  W.  Cowper  so  much  of  his  residuary  estate 
as  had  been  received  by  her,  and  applied  by  her  to  her  own  use, 
without  the  intervention  of  the  trustees  of  the  settlement ;  and, 
that  the  interest,  dividends,  and  annual  income  of  the  testator's 
residuary  estate  during  the  life  of  Lydia  Taylor  ought  to  be  ap- 
plied in  recouping  the  testator's  estate  which  had  been  received 
and  misapplied  by  her ;  and  'that  C.  Wallis  and  F.  S.  Parkyn 
refused  to  take  any  steps  for  compelling  Lydia  Taylor  to  make 
good  such  parts  of  the  testator's  residuary  estate  as  had  been  mis- 
applied by  her.  The  bill  alleged  that,  since  the  making  of  the 
decree,  the  plaintiflF  John  Taylor  had  discovered  that  at  the  re- 
spective times  of  instituting  the  suit,  and  the  making  the  said 
order  and  decree,  the  defendants,  or  some  of  them,  with  the  privity 
and  consent  of  the  others,  were  in  the  actual  possession  and 

enjoyment  of  all  the  moneys  and  property  sought  to  be  re- 
*  401    covered  by  the  bill  in  the  suit  of  Cowper  v.  Tayloty  *  and 

which,  by  the  order  and  decree,  were  directed  to  be  made 
good  by  him,  John  Taylor,  and  of  the  securities  upon  which  the 
same,  had  been  invested,  and  in  the  actual  receipt  of  the  divi- 
dends, interest,  and  annual  proceeds  thereof ;  and  that  the  said 
defendants  ought  to  be  decreed  to  indemnify  him,  the  plaintiff, 
against  all  such  liability  and  costs  as  might  have  been  incurred 
by  him  in  or  in  respect  of  the  suit  of  Cowper  v.  Taylor.  The  bill 
prayed  an  account  of  the  residuary  estate  of  W.  Cowper,  and  of 
the  manner  in  which  it  had  been  applied  by  Lydia  Taylor,  and  that 
so  much  thereof  as  had  not  been  actually  transferred  to  the  trustees 
of  the  settlement  might  be 'paid  to  the  plaintiff  and  the  defend- 
ants G.  Wallis  and  F.  S.  Parkyn,  and  that  Alexander  Taylor  and 
Lydia  Taylor  might  be  decreed  to  pay  and  transfer  the  same 
accordingly ;  and  if  it  should  appear  that  Lydia  Taylor  had  mis- 
applied any  portions  of  the  residuary  estate,  then  that  her  interest 
therein  might  be  applied  in  recouping  the  testator's  estate ;  and 
that  an  account  might  be  taken  of  the  receipts  of  G.  Wallis  and 
F.  S.  Parkyn,  and  that  they  might  be  decreed  to  pay  what  was 
ascertained  to  be  due  from  them  (the  plaintiff  offering  to  account 
for  his  receipts),  and  that  the  defendants  or  such  of  them  as  to  the 
Court  should  seem  just,  might  be  decreed  to  indemnify  the  plain- 
tiff against  all  such  loss,  liability,  costs,  and  expenses  as  had  been 
or  might  be  incurred  by  him  in  consequence  of  the  institution  of 
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the  suit  of  Cowper  v.  Taylor,  and  of  the  decree  and  order  made 
therein,  or  otherwise  in  respect  thereof;  and  for  an  injunction  and 
receiver. 

The  suit  of  Cowper  v.  Taylor  was  attached  to  the  Court  of  the 
Vice-Chancellor  of  England  ;  and  the  bill  in  the  suit  of  Taylor  v. 
Taylor^  was  filed  at  the  Rolls. 

*  The  defendants  Charlotte  Cowper  and  Alexander  Cow-  *  402 
per  (the  plaintiffs  in  the  suit  of  Cowper  v.  Taylor^  moved, 
bpfore  the  Master  of  the  Rolls,  that  the  bill  in  Taylor  v.  Taylor 
might  be  taken  off  the  file  for  irregularity,  or  that  the  proceedings 
in  the  suit  might  be  stayed  until  John  Taylor,  the  plaintiff  in  that 
suit,  had  performed  the  decree  in  Cowper  v.  Taylor.  The  Master 
of  the  Rolls  having  refused  the  motion,  it  was  now  renewed,  by 
way  of  appeal,  before  the  Lord  Chancellor. 

Mr.  Bethell  and  Mr.  Kinglake  for  the  motion. — Tliis  bill  substan- 
tially impeaches  the  decree  in  the  suit  of  Cowper  v.  Taylor,  and 
is  in  the  nature  of  a  bill  of  review.  It  has  been  filed  without  the 
leave  of  the  Court,  and  must  consequently  be  taken  off  the  file  for 
irregularity.  Partridge  v.  Usbome,(a)  Hodson  v.  JBall,(b}  That 
this  is  a  bill  of  review,  there  can  be  no  doubt;  for  the  subject- 
matter  has  been  already  adjudicated  upon  in  the  suit  of  Cowper  v. 
Taylar,  and  with  the  single  exception  of  the  charge,  that  Lydia 
Taylor  has  not  got  in  all  the  testator's  estate,  every  allegation  in 
the  present  bill  might  have  been  urged  as  a  defence  to  the  bill  in 
the  former  suit.  Bainbrigge  v.  Baddeley.  (c)  (They  here  read 
passages  from  the  bill  in  Taylor  v.  Taylor  as  evidence,  that  it 
sought  to  make  liable  the  plaintiffs  in  the  first  suit.)  The  Court 
will  not  permit  two  inconsistent  decrees  to  remain  on  its  records ; 
and  this  would  necessarily  be  the  result  if  the  plaintiff  obtains  a 
decree  in  the  second  suit.  If  the  plaintiff  had  really  been  en- 
trapped by  Lydia  Taylor  and  his  co-trustees,  his  obvious 
course  would  have  been  to  *  have  applied'  to  the  Vice-  *  408 
Chancellor  of  England,  for  leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review;  but  instead  of  this',  he 
selects  another  branch  of  the  Court,  a  circumstance  of  itself  show- 
ing an  improper  object  in  the  proceeding. 

The  plaintiff,  being  still  in  contempt,  cannot  be  heard,  except 

(a)  6  Russ.  196.  (c)  2  PhiL  705,  708. 

Q>)  1  Phil.  177. 
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for  the  purpose  of  purging  his  contempt,  or  ^^  except  the  Court 
of  special  grace  suspend  the  contempt,"  according  to  the  78th  of 
Lord  Bacon's  ordinances,  (a)  Admitting  that  the  strictness  of 
this  rule  has  been  somewhat  modified  by  the  later  authorities, 
King  V.  Bryant,  (ft)  Wilson  v.  Bates,  (c)  the  utmost  which  can  be 
conceded  to  the  plaintiff  in  the  present  instance  is,  that  if  the  bill 
is  not  taken  off  the  file  all  proceedings  in  the  suit  shall  be  stayed 
until  he  has  cleared  his  contempt  in  the  former  suit. 

• 
Mr.  Stuart  and  Mr.  Freeling,  contra.  —  This  bill  does  not  seek 
to  affect  the  rights  of  the  plaintiffs  under  the  decree  in  Cawper 
y.  Taylor.  The  correct  test  as  to  whether  the  present  bill  is  a 
bill  of  review,  or  in  the  nature  of  a  bill  of  review,  is  by  putting 
the  question,  —  Is  the  former  decree  a  bar  to  the  relief  prayed  in 
the  second  suit  ?  Bainbrigge  v.  Baddeley.  (ji)  Applying  that 
test  to  the  present  bill,  it  is  clear  that  the  equity  asserted  by  it 
does  not  affect  the  rights  of  the  plaintiffs  in  the  first  suit.  The 
first  bill  only  prayed  a  limited  decree  as  to  a  breach  of  trust; 
while  the  present  bill,  instead  of  asking  any  thing  contrary  to  the 
decree,  only  follows  it  out,  and  prays  an  account  of  the  whole  of 
the  testator's  estate.  There  is  no  attempt  on  the  part  of  the 
present  plaintiff  to  get  rid  of  the  liability  to  the  plaintiffs  in 
the  first  suit :  all  that  he  seeks  by  his  bill  is  to  place  the 
•  404  *  burden  on  the  right  party.  The  decree  in  the  first  suit 
having  been  obtained  by  fraud  on  the  part  of  some  of  the 
defendants  to  that  suit,  as  against  the  plaintiff  in  the  present  suit, 
the  remedy  is  neither  by  bill  of  review  nor  supplemental  bill  in 
the  nature  of  a  bill  of  review :  Richmond  v.  Tayleur,  (a)  Bamesly 
V.  Powel ;  ijg)  and  it  is  not  only  competent  for  a  defendant  so 
circumstanced  to  file  a  new  and  original  bill  like  the  present,  but 
it  is  the  proper  method  of  proceeding.  Manaton  v.  Molesworth.  (A) 
With  regard  to  the  plaintiff  being  in  contempt,  the  rule  referred 
to  only  operates  in  reference  to  applications  in  the  same  suit. 
Clark  V.  Dew.  (i) 

Mr.  BetheU,  in  reply.  —  The  case  of  Manaton  v.  Molesworth  (A) 

(a)  Beamea'  Orders,  p.  36.  («)  1  P.  W.  784. 

(6)  8  M.  &  C.  191.  {g)  1  Ves.  119. 

(c)  8  M.  &  C.  197.  (A)  1  Eden,  18,  26. 

(d)  Ubi  supra.  (i)  1  Rubs,  ft  M.  103. 
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IB  only  applicable  when  the  subject-matter  is  distinct,  though  the 
parties  happen  to  be  the  same ;  but  in  this  case  both  the  subject 
and  the  parties  are  identical.  If  any  portion  of  the  relief  prayed 
in  this  suit  is  accorded,  the  decree  obtained  in  the  suit  of  Cowper 
y.  Tayhr  is  necessarily  so  far  paralyzed :  that  decree  directed  the 
income  of  the  trust  fund  to  be  brought  into  Court  for  the  benefit 
of  Lydia  Taylor ;  but  the  present  bill  prays  that  she  may  not  have 
the  dividends  during  her  life.  It  might  have  been  different  if  the 
present  plaintiff  had  confined  his  allegations  to  matters  in  question 
between  himself  and  his  co-defendanlbs  in  the  first  suit,  but  the 
bill  imputes  fraud,  and  prays  relief,  including  the  costs  of  the 
suit,  against  all  the  defendants,  two  of  whom  are  the  plaintiffs  in 
the  first  suit. 

December  4. 

The  Lord  Chancellor.  —  This  was  an  application  having 
two  objects,  —  the  *  first  to  take  a  bill  off  the  file,  and  the  *  405 
second  to  stay  the  plaintiff  from  proceeding  in  the  suit  which 
he  had  instituted,  until  he  had  performed  the  decree  in  another  cause. 
Two  questions  were  thus  raised :  first,  whether  the  second  bill  was 
irregular,  being  in  its  form  a  supplemental  bill  in  the  nature  of  a 
bill  of  review ;  and,  secondly,  the  plaintiff  being  a  defendant  in 
a  former  suit,  and  not  having  performed  the  decree,  and  being  in 
contempt  for  not  performing  it,  whether  it  was  competent  for  him 
to  file  the  second  bill. 

Now  with  regard  to  the  first  of  these  questions,  the  matter 
could  be  only  ascertained  by  an  examination  and  reading  of  the 
bill  itself,  and,  having  done  this,  no  doubt  remains  in  my  mind 
that  the  Master  of  the  Rolls  was  quite  right  in  the  view  he  took 
of  the  case.  In  order  to  try  whether  this  bill  is  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  therefore  requiring  the 
leave  of  the  Court  before  the  party  can  be  permitted  to  file  it,  the 
Qrst  question  is,  whether  it  is  inconsistent  with,  or  impeaches, 
the  decree  already  made.^  Now  this  matter  has  come  before  me 
twice,  and  two  cases  have  been  referred  to,  in  which  a  similar 
question  arose.  The  first  was  the  case  of  Hodson  v.  Ball^  (a) 
which  was  referred  to,  as  showing  that  the  bill  in  this  case  was  a 

(a)  Ubi  supra. 

>  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1686,  note  (6). 
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bill  which  a  party  could  not  be  permitted  to  file  without  the  leave 
of  the  Court.  The  case  of  Hodson  v.  BaM  appears  to  me  to  be  as 
different  from  the  present  case  as  two  cases  can  possibly  be. 
There  there  had  been  a  decree  for  the  ordinary  account ;  and  the 
decree,  as  it  stood,  decided  that  an  account  was  to  be  taken.  The 
plaintiff  in  that  suit  afterwards  filed  a  supplemental  bill,  stating 

that  he  had  discovered  matter  since  tlie  original  decree, 
•  406    which  entitled  him,  not  to  the  account  which  he  *  had  got, 

but  to  an  accoimt  which  he  had  not  got,  and  which  he 
sought  to  obtain  by  the  second  suit,  in  which  relief  was  prayed 
against  the  executor,  not  for  what  he  had  received,  but  for  what 
without  his  wilful  neglect  and  default  he  might  have  received, 
objects  totally  distinct  the  one  from  the  other.  These  two  sorts 
of  relief  could  not  co-exist,  for,  although  the  one  includes  the 
other,  yet  the  relief  prayed  and  obtained  by  the  decree  charging 
the  representative  with  wilful  default,  is  a  very  different  thing 
from  that  sought  by  a  bill  merely  praying  the  ordinary  account ; 
and  upon  that  ground  I  was  of  opinion  that  the  bill  was  in  fact 
seeking  to  alter  what  the  Court  had  before  done,  and  that,  there- 
fore, the  party  was  not  at  liberty  to  file  it  without  the  leave  of  the 
Court.i  The  other  case  was  that  of  Bainbrigge  v.  Baddeley  ;  (a) 
and  there  I  suggested  a  test,  which  test,  if  it  be  a  correct  one,  will 
at  once  decide  the  question  now  before  me.  There  it  was  said 
that  the  test  was,  whether  if  the  first  suit  had  not  been  noticed  in 
the  second,  it  could  be  pleaded  in  bar  to  the  second.  This  could 
only  be  the  case  if  the  matters  in  both  suits  were  the  same.  Now 
it  is  impossible  to  allege  that  the  matter  of  the  two  bills  now 
under  discussion  is  the  same ;  and  the  rule,  therefore,  as  I  laid  it 
down  in  those  two  cases,  being  a  rule  which  I  see  no  reason  to 
depart  from,  what  remains  is  to  see  how  far  that  rule  is  applicable 
to  the  present  case. 

Now  here  is  a  party,  the  trustee  of  a  fund  (that  he  was  not 
originally  a  trustee,  but  afterwards  became  one,  is  not  material), 
which  was  subject  to  a  covenant  in  a  marriage  settlement  that  all 
the  residuary  estate  to  which  the  wife  was  entitled  should  be  so 
settled,  that  she  might  have,  the  life-estate,  and  her  children 

(a)  XJhi  supra. 

■  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1536;  Ljs  v.  Lee,  4  De  G.,  M'N.  A  G.  221, 
222 ;  Tynte  v.  Hodge,  13  W.  R.  172,  Y .  C.  W. ;  Newdigate  v.  Newdigate,  S 
Bligh,  N.  8.  734 ;  Toulmin  v.  Copland,  2  Phil.  711,  716. 
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have  the  property  after  her  *  death.  This  party  is  the  *407 
plaintiff  in  the  second  suit,  and  a  defendant  in  the  first,  in 
which  the  bill  was  by  the  children  of  the  marriage,  praying  an 
account  and  investment,  and  the  security  of  the  trust  fund.  The 
plaintifiEs  being  infants,  filed  their  bill,  making  the  three  trustees, 
of  whom  Mr.  Taylor  was  one,  defendants ;  and  they  prayed  for 
the  execution  of  the  trust,  and  the  security  and  investment  of  the 
trust  fund.  Against  that  claim  no  answer  was  or  could  be  made, 
because,  so  far  as  the  trust  fund  had  been  realized,  and  had  come  to 
the  hands  of  the  defendants,  there  was  a  clear  trust  for  the  infants, 
and  no  dealings  of  the  tenant  for  life,  or  of  the  trustees  with  the 
tenant  for  life,  could  interfere  with  the  right  to  have  the  trust 
fund  realized  and  secured.  The  decree  against  the  three  trustees 
was,  therefore,  almost  of  course.  It  was  a  simple  decree  in 
favour  of  the  infant  plaintifis  ordering  the  payment  and  invest- 
ment, and  the  security  and  realization,  of  the  trust  fund  for  the 
infants.  Under  these  circumstances,  the  defendant  Taylor,  one 
of  the  trustees,  filed  a  second  bill ;  and  the  question  to  be  consid- 
ered is,  whether  the  second  bill  be  or  be  not  inconsistent  with  the 
provisions  of  the  decree  so  obtained. 

Now  the  second  bill  assumes,  and  is  in  fact  founded  upon,  the 
plaintifi''s  liability  under  the  first  decree.  The  plaintiff  admits 
himself  to  be  a  trustee,  and  that  there  is  a  decree  against  him  to 
realize  all  the  trust  fund,  a  decree  he  does  not  and  cannot  dispute. 
He  says,  however,  as  against  the  tenant  for  life,  that  she  being 
the  mother  of  the  infant  plaintiffs,  was  the  author  of  all  the 
breaches  of  trust,  and  that  she  and  the  other  trustees  co-operated 
together,  and  imposed  upon  him,  he  the  plaintiff  giving  too  much 
credit  to  their  representations.  Of  course  the  plaintiff  is  making 
the  best  case  he  can  for  himself;  but  the  foundation  of  the 
suit  is  his  right  to  *  be  reimbursed,  as  far  as  he  can,  out  of  *  408 
the  estate  coming  to  the  tenant  for  life,  any  liability  he  has 
incurred  in  consequence  of  breaches  of  trust  of  which  he  has  been 
guilty  (as  he  says)  by  the  active  agency  of  the  tenant  for  Kfe. 
Now  that  is  one  of  the  objects  of  the  suit,  but  there  is  also  another 
not  touched  upon  in  the  original  suit.  The  plaintiff,  being  a 
trustee,  says  that  the  trust  rides  over  the  whole  of  the  testator's 
residuary  estate,  and  that  the  tenant  for  life,  Mrs.  Taylor,  being 
also  the  personal  representative,  has  kept  to  herself,  and  mis- 
applied, that  which  ought  to  have  formed  part  of  the  trust  estate. 
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It  is  competent  for  the  trustee  to  file  such  a  bill,  making  all  the 
cestui  que  trusts  parties  to  the  suit,  and  this  upon  two  grounds : 
first,  that  it  is  unconnected  with  the  other  suit,  and  secondly,  that 
it  does  not  dispute  the  decree  in  that  suit ;  on  the  contrary,  the 
second  suit  arises  out  of  the  exigencies  of  the  first.  ^ 

There  are,  to  be  sure,  in  the  prayer  of  the  second  bill  certain 
matters,  to  which  it  may  be  difficult  to  understand  how  the  plain- 
tiff can  be  entitled,  and  which  may  in  one  sense  be  considered,  in 
the  very  large  way  in  which  they  are  prayed,  as  being  inconsistent 
with  the  decree,  for  he  prays  to  be  indemnified,  not  by  the  tenant 
for  life,  but  generally  by  the  defendants  including  the  plaintifis  in 
the  first  suit.  It  is  not,  however,  because  there  is  something  in 
the  prayer  which  cannot  be  obtained  that  the  bill  is  to  be  taken 
off  the  file.  The  question  as  to  taking  the  bill  ofi*  the  file  is  one 
.  of  regularity,  namely,  whether  it  is  or  is  not  consistent  with  the 
practice  of  the  Court  that  the  plaintiff  should  do  what  has  been 
done  here ;  that  is,  whether  the  bill  is  made  in  itself  informal  by 
the  party  putting  it  on  the  file  without  the  leave  of  the  Court. 
409  *  Without,  therefore,  going  into  the  details  of  the  relief 
prayed,  or  saying  that  every  part  of  it  is  free  from  objec- 
tion, I  see  no  ground  for  the  motion  to  take  the  bill  ofi*  the  file,  as 
being  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  which 
could  not  be  filed  without  the  leave  of  the  Court.  I  am  of  opinion 
it  would  be  wrong  to  do  that,  although  there  is  no  proof  of  the 
statements,  and  nothing  may  result  from  the  pleadings ;  and  the 
Master  of  the  Bolls  appears  to  me,  therefore,  to  have  come  to  a 
right  conclusion. 

Then  as  to  the  other  point,  that  the  plaintifi*  is  in  contempt,  that 
is  to  say,  that  there  is  a  decree  against  him,  I  do  not  apprehend 
that  that  is  any  objection.  I  had  to  consider  that  point  in  the 
case  of  Wilson  v.  Bates j  (a)  and  I  thought  that  Ljprd  Bacon's 
order  did  not  touch  an  application  of  this  sort.  I  think,  therefore, 
that  the  present  application  fails  on  all  the  grounds,  and  must  be 
dismissed  with,  costs.^ 

Mr.  Bethell.  —  Your  Lordship  will  direct  the  costs  which  are  to 

(a)   Ubi  supra, 

>  See  O'Hara  v.  Shepherd,  8  Md.  Ch.  Dec.  306. 

1  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  505;   Gompertz  v.  Best,  1  Y.  &  C.  Ex. 
619;  Fry  v.  ErncBt,  9  Jur.  N.  S.  1161 ;  12  W.  R.  97,  V.  C.  W. 
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» 

be  paid  by  the  defendants  of  this  appeal,  to  be  set  off  against  those 
due  to  them. 

The  Lord  Chancellor.  —  Yes. 

Mr.  BeiheU  then  asked,  in  pursuance  of  a  notice  of  motion 
given  for  that  purpose,  that  the  suit  of  Taylor  v.  Taylor  might  be 
transferred  from  the  Master  of  the  HoUs  to  the  Vice-Chancellor 
of  England,  and  stated  that  the  Master  of  the  Rolls  had,  when  the 
case  was  before  him,  expressed  a  very  strong  opinion,  that  what 
was  now  asked  ought  to  be  done. 

Mr.  Stuart  suggested  that  there  was  no  ground  for  acceding  to 
the  application. 

♦  The  Lord  Chancellor.  —  I  do  not  feel  the  extent  to  *  410 
which  the  Master  of  the  Rolls  expressed  the  necessity  of 
going  to  the  same  Judge  who  decided  the  other  cause ;  but  the 
Master  of  the  Rolls  ha*s  certainly  expressed  a  very  strong  opinion 
upon  it,  and  he  is  the  Judge  before  whom  the  plaintiff  in  the 
second  suit  is  anxious  to  bring  his  case  to  be  decided. 

Although  the  plaintiff  has  an  option  as  to  the  Court  in  which 
he  desires  his  cause  to  be  heard,  it  is  entirely  in  the  control  of 
this  Court,  whether  it  shall  be  heard  there  or  not;  and  if  this 
Court  thinks  it  expedient  that  it  should  be  transferred  to  another 
Court,  it  has  the  power  so  to  order.  I  do  not  see  the  benefit  that 
the  plaintiff  in  the  second  suit  would  derive  in  going  to  another 
Court.  The  matters,  though  not  depending  one  upon  the  other  in 
the  way  I  have  explained  my  opinion,  are  yet  so  connected,  that 
I  think  it  is  more  expedient  than  otherwise  that  the  Judge  who 
has  bad  the  one  cause  before  him  should  have  the  other  also. 
That,  coupled  with  the  strong  opinion  of  the  Master  of  the  Rolls, 
is  quite  sufficient  for  me  to  remove  the  cause  to  the  Yice-Chan* 
cellor  of  England's  Court.^ 

>  See  1  Dan.  Ch.  Fr.  (401  Am.  ed.)  898. 
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HYDE  V.  EDWARDS.» 
1849.    NoTember  26. 

In  directing  a  reference  under  a  private  Act  of  Parliament,  the  Coart  will  make 
the  same  provision  for  the  production  of  deeds  and  the  examination  of  parties 
and  witnesses,  as  in  the  case  of  a  reference  in  a  suit.' 

The  question  in  this  suit,  related  to  a  sum  of  money  paid  into 
Court  under  the  provisions  of  The  London  Dock  Company's  Act 
39  &  40  Geo.  8,  c.  47,  and  as  to  which,  on  the  8th  of  July,  1841, 
an  order  had  been  made  by  the  Master  of  the  Rolls,  directing 
a  reference  for  the  purpose  of  ascertaining  the  party 
*  411  *  entitled  to  the  fimd.  This  order  contained  no  direction 
for  the  production  of  deeds,  or  for  the  examination  of  wit- 
nesses, or  of  the  parties,  before  the  Master. 

Various  proceedings  having  taken  place  imder  this  order,  but  no 
report  having  been  made,  James  Hyde  and  Sarah  his  wife,  the 
present  plaintifft,  presented  a  petition,  praying  for  a  transfer  of  the 
fimd,  and  for  a  reference  to  enable  them  to  establish  their  right, 
with  directions  for  the  production  of  documents,  and  the  exami- 
nation of  parties.  The  Master  of  the  Bolls  having,  on  the  15th 
January,  1848,  dismissed  this  petition,  (a)  the  petitioners  filed 
their  bill  on  the  23d  Jime,  1849,  for  a  purpose  similar  to  that 
sought  by  their  petition.  Upon  the  application,  however,  of  the 
principal  defendant,  Thomas  Edwards,  the  Master  of  the  Rolls,  on 
the  5th  November,  1849,  ordered  all  proceedings  in  the  suit  so 
instituted  to  be  stayed,  till  a  fortnight  after  the  Master's  report 
should  have  been  made  under  the  existing  reference,  with  liberty 
to  the  plaintiffs  to  apply  to  discharge  the  order,  if  any  delay  oc- 
curred in  the  Master's  office.  From  this  decision  the  plaintiffs 
now  appealed  to  the  Lord  Chancellor. 

Mr.  Boundell  Palmer  and  Mr.  Eldertan  appeared  for  the  plain- 
tiffs, in  support  of  the  appeal  motion.  —  One  of  the  grounds  upon 
which  they  urged  that  the  proceedings  in  the  suit  ought  not  to  be 
stayed,  was,  that  the  existing  order  of  reference  was  insufficient  in 
consequence  of  the  omissions  above  stated,  and  that  therefore  the 

(a)  llBeay.  78. 
»  S.  C,  1  H.  &  T.  662. 

'  Attorney-General  v.  Bishop  of  Worcester,  9  Hare,  327,  369 ;  McVeagh  o. 
Croall,  11  W.  R.  467.   . 
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plaintiffs  could  not  fairly  bring  their  case  before  the  Master.    They 

referred  to  the  following  passage  in  the  judgment  of  the  Master  of 

the  Rolls,  on  occasion  of  dismissing  the  plaintiffs'  petition : 

"  As  *  to  directing  the  production  of  deeds  and  papers,  and    ♦  412 

the  examination  of  parties,  the  Registrar  informs  me  that  it 

is  not  the  practice  of  the  Court  to  direct  such  production  in  orders 

of  this  description."  (a). 

Mr.  Bacon  and  Mr.  Stevens  appeared  for  the  defendant,  but 
were  not  called  upon  by  the  Lord  Chancellor. 

The  Lord  Chancellor  expressed  his  concurrence  in  the  course 
adopted  by  the  Master  of  the  Rolls,  in  staying  the  proceedings  in 
the  suit,  and  added,  —  If  the  plaintiffs  have  any  real  cause  of  com- 
plaint, on  the  ground  of  delay,  or  otherwise,  the  Court  will  find  the 
means  of  putting  them  right.  The  Act  of  Parliament  under  which 
these  proceedings  have  been  taken,  directs  the  Court  to  find  out 
who  are  the  parties  entitled  to  thi?  fund,  and  the  Court  has  accord- 
ingly made  an  order  directing  the  necessary  inquiries  for  that  pur- 
pose, which  order  is  now  in  prosecution.  I  am  informed,  that,  as 
to  the  directions  said  to  be  omitted,  it  is  the  practice  to  insert  them 
in  orders  of  this  kind,  there  being  no  distinction  between  an  order 
made  on  a  petition  under  an  Act  such  as  that  in  the  present  case, 
and  an  order  made  in  a  suit  upon  bill  and  answer.  If,  therefore, 
the  plaintiffs  have  any  thing  to  complain  of,  it  is  of  the  original 
order,  not  of  the  course  now  adopted  by  the  Master  of  the  Rolls. 

His  Lordship  then  dismissed  the  application,  and,  with  the  con- 
sent of  the  defendant,  directed  that  the  original  order  should  be 
amended,  by  extending  it  to  the  eicamination  of  parties  and  wit* 
nesses,  and  the  production  of  docimients. 

(a)  11  Beav.  80. 
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♦  413  ♦  RUBERY  V.  MORRIS,  (a)  « 

1848.    November  9.   1849.    Novembers. 

Where  costs  are  awarded  to  a  party  suing  or  defending  in  formd  pauperis  thejr 
ought,  in  general,  to  be  dives  and  not  pauper  costs.*  But  the  existing  prac- 
tice  of  the  taxing  masters,  where  costs  are  awarded  simpliciter  to  a  party 
suing  or  defending  in  formd  pauperis,  is  to  tax  them  as  pauper  costs  only, 
and,  therefore,  where  it  is  intended  that  the  party  shall  have  dives  costs,  the 
decree  or  order  ought  to  contain  a  special  direction  to  that  effect. 

This  was  a  suit  to  restrain  an  alleged  infiringement  of  a  patent. 
The  bill  was  filed  in  March,  1843.  The  defendant  appeared,  and, 
on  the  13th  April,  obtained  an  order  for  leave  to  defend  the  suit  in 
formd  pauperis.  In  the  following  month  the  plaintiflF  moved  for 
^  an  injunction,  when  an  order  was  made  that  the  motion  should 
stand  over,  with  liberty  to  the  plaintiff  to  bring  an  action.  No 
action,  however,  was  brought :  and,  on  the  8th  February,  1844,  the 
plaintiff  obtained  an  order  ex  parte  from  the  Vice-Chancellor  of 
England,  that  his  bill  should*  stand  dismissed,  "with  pauper 
costs :  "  but,  upon  a  motion  -subsequently  made  by  the  defendant 
that  that  order  might  be  discharged  or  varied,  the  Vice-Chancellor 
varied  the  order  by  omitting  the  word  "  pauper,"  and  directing  the 
taxing  master  to  tax  the  defendant's  costs,  "  having  regard  to  the 
order  to  sue  in  formd  pauperis.^^  Under  the  order  as  so  varied, 
the  taxing  master  taxed  the  costs  as  pauper  costs ;  but,  upon  the 
petition  of  the  defendant  by  way  of  appeal  from  the  certificate,  the 
Vice-Chancellor  held  that  he  was  entitled  to  dives  costs,  and  re- 
ferred it  back  to  the  Master  to  review  his  taxation.  From  that 
decision  the  plaintiff  appealed  to  the  Lord  Chancellor,  and  the  de- 
fendant gave  a  counter  notice  of  motion  before  his  Lordship,  to 

discharge  or  vary  the  order  of  dismissal. 
*414       *The  appeal  petition  and  Hie  motion  coming  on  to  be 

heard  togetlier, 

Mr,  JameSy  for  the  plaintiff,  relied  on  Dear^  v.  Russell^  (V) 
where  the  bill  was  dismissed  on  the  motion  of  the  plaintiff;  and  it 

(a)  This  and  the  seven  following  cases  have  been  supplied  by  Mr.  Phillips, 
having  been  heard  before  he  ceased  to  be  the  Reporter  of  the  Conrt. 

(b)  1  Dick.  427. 

*  S.  C,  16  Sim.  312,  433 ;  12  Jar.  6S9 ;  1  H.  &  T.  400. 
'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  156,  156. 
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was  held,  on  argument,  that  the  defendant,  being  a  pauper,  was 
entitled  only  to  pauper  costs.  And  he  observed  that  in  Wallop 
V.  WarburtoHj  (a)  where  a  pauper  defendant  was  allowed  dives 
costs,  the  Court  appeared  to  have  been  influenced  by  the  circum- 
stance that  there  was  an  estate  out  of  which  the  costs  of  all  parties 
were  ordered  to  be  paid.  In  the  present  case  the  Vice-Chancellor 
had  treated  the  plaintiff's  dismissal  of  his  own  bill  as  an  admission 
that  his  claim  was  unfounded  :  but  a  party  might  have  a  very  good 
case,  and  yet  not  think  it  worth  while  to  litigate  it  with  a  pauper. 

Mr.  RoU  and  Mr.  Uddis,  for  the  defendant,  contended  that 
there  was  no  difference  in  principle  between  the  case  of  a  bill  dis- 
missed on  the  plaintiff's  motion  and  at  the  hearing.  In  the  latter 
case  Lord  Somers  had  held,  in  Scatchmer  v.  Foulkardy  (6)  that  a 
pauper  defendant  was  entitled  to  dives  costs  on  the  ground  that 
his  counsel  and  solicitor  gave  their  services  to  the  pauper,  and  not 
to  his  adversary.  But  even  assuming  that,  according  to  more 
modern  authorities,  the  Court  had  a  discretion  on  the  subject  where 
the  merits  were  gone  into,  —  Rattray  v.  George,  (c)  Stafford  v. 
Higginbothanij  (d)  Roberts  v.  Lloyd,  (c)  —  it  was  not  just  to 
allow  a  plaintiff  to  deprive  the  defendant  of  the  chance  of  that 
discretion  being  exercised  in  his  favour,  by  dismissing  his  own  bill. 

*  The  Lord  Chancellor.  —  The  question  was,  whether    *  415 
a  defendant  defending  in  formd  pauperis  is,  upon  dismissal 
of  the  bill,  entitled  to  dives  costs. 

Independently  of  authority,  it  would  seem  that  the  rule  of  the 
Court  in  favour  of  persons  incapable  to  support  the  expenses  of 
litigation,  and  therefore  permitting  them  to  litigate  in  formd 
pauperis,  should  be  confined  to  the  object  for  which  it  is  estab- 
lished, and  should  not  operate  in  favour  of  their  opponents ;  and, 
therefore,  when  such  opponents  are  ordered  to  pay  the  costs,  such 
costs  should  be  the  ordinary  costs  of  the  litigation.  Upon  that 
principle  a  pauper  plaintiff  at  law,  who  obtains  judgment,  has 
dives  costs ;  and  in  Wallop  v.  Warburton  (g-)  the  same,  principle 
was  applied  in  this  Court.  Some  of  the  cases  are  not  to  be 
reconciled,  and  some  seem  to  repudiate  any  general  rule,  referring 

(o)  2  Cox,  409.  (d)  2  Keen,  147. 

(6)  1  Eq.  Ca.  Abr.  126.  (c)  2  Beav.  376. 

(c)  16  Ves.  232.  (g)  2  Cox,  411. 
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each  case  to  the  discretion  of  the  Court ;  but,  where  the  circum- 
stances are  the  same,  the  exercise  of  the  discretion  ought  to  be 
the  same ;  and  it  appears  to  me  to  be  most  consistent  with  prin- 
ciple, and  most  reconcilable  with  the  weight  of  authority,  to  hold 
that  any  party  asserting  an  unfounded  claim  by  a  bill,  or  resisting 
a  well-founded  claim  by  answer,  should  not  profit  by  the  poverty 
of  his  opponent,  but  should,  upon  failure,  pay  the  ordinary  costs 
of  the  litigation. 

If  this  be  the  just  rule,  there  is  some  diflSculty  in  giving  effect 
to  it  in  the  present  case.  I  have  a  certificate  of  the  taxing 
masters  that,  upon  an  order  of  dismissal,  a  defendant  defending 
in  formd  pavperis  would,  by  the  practice,  only  have  pauper 
*  416  costs.  This  *  would  show  that  the  order  of  dismissal  was 
wrong,  as  to  costs,  in  directing  the  taxing  master  to  have 
regard  to  the  defendant's  order  for  defending  in  formd  pauperis. 
It  would,  therefore,  be  right  now  to  order  the  striking  out  of  that 
special  direction:  but  from  the  certificate  it  would  appear  that 
this  would  not  answer  the  purpose  of  the  defendant,  as  the  Master 
would  still,  upon  the  general  dismissal  with  costs,  only  tax  pauper 
costs.  This,  I  think,  would  not  be  doing  justice  in  this  particular 
case,  whatever  may  be  the  general  practice ;  the  plaintiff  having, 
by  dismissing  his  own  bill,  admitted  that  the  pauper  had  been 
improperly  exposed  to  this  litigation.  I  shall,  therefore,  direct 
that  the  costs  of  the  pauper  defendant  be  taxed  as  dives  costs.  I 
presume  that  the  plaintiff  will  not  put  the  defendant  to  make  a 
special  application  for  that  purpose. 

Whether  tliere  should  be  a  general  order  altering  the  practice 
as  reported  to  me,  will  be  matter  for  my  consideration,  but  will 
not  affect  the  present  case. 


•  417  ♦  LEWIS  V.  SMITH  AND  OTHERS. 

1848.    NoTember  17.     1849.    November  7. 

iDJanction  decreed  to  restrain  a  solicitor  from  communicating  to  a  party  who 
was  suing  a  former  client,  documents  or  matters  of  evidence  which  had  come 
to  the  possession  or  knowledge  of  the  solicitor  in  respect  of  his  employment 
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for  such  client,  and  to  restrain  the  party  sning  from  using  in  his  action,  or 
otherwise,  any  documents  or  matters  of  evidence  which  he  had  so  obtained.^ 

On  a  motion  for  an  injunction  being  refused,  the  costs  were  reserved  to  the 
hearing  of  the  cause ;'  and  at  the  hearing,  the  injunction  was  decreed,  and 
the  defendant  was  ordered  to  pay  to  the  plaintiff  the  costs  so  reserved,  as 
well  as  the  general  costs  of  the  suit  relating  to  the  injunction.  But,  on  ap- 
peal, this  course  of  proceeding  was  disapproved  by  the  Lord  ChanceUor,  and 
the  decree  was  altered  by  striking  out  the  order  for  payment  of  the  reserved 
costs. 

The  rule  which  forbids  an  appeal  on  the  question  of  costa  alone  does  not  pre- 
clude the  Court,  where  the  appeal  embraces  other  matters  also,  from  varying 
the  decree  as  to  costs,  though  it  affirm  it  as  to  such  other  matters ; '  but  such 
variation  will  not  protect  the  appellant  from  the  costs*  of  the  appeal. 

This  was  a  suit  by  a  member  of  the  Provisional  Committee  of 
an  abortive  railway  company  against  certain  persons  who  had 
acted  as  the  solicitors  of  the  committee,  and  one  Reynell,  who 
had  brought  an  action  against  the  plaintiff  as  one  of  the  members 
of  the  committee. 

The  case  made  by  the  bill  was, — 

That  the  defendants,  Smith  &  Co.,  the  solicitors,  were  the 
original  promoters  of  the  undertaking,  and  that  they  had  applied 
to  the  plaintiff,  and  several  other  influential  persons,  to  become 
subscribers,  and  to  allow  their  names  to  be  put  upon  the  Provi- 
sional Committee.  That  the  plaintiff  had  at  first  refused,  but  had 
at  length  consented,  upon  the  solicitors'  giving  him  an  indemnity 
in  the  following  terms :  — 

"The  Central  Kent  Railway  Company. 

"  Sir, — In  consideration  of  your  having  consented  to  allow  your 
name  to  be  placed  on  the  list  of  the  Provisional  Committee  of  the 
above  company,  and  agreeing  to  take  fifty  shares  and  pay  the 
deposit  thereon,  subject  to  any  arrangement  to  be  made 
respecting  the  application  *  of  this  and  other  deposits,  we  *  418 
hereby  undertake  to  indemnify  you  from  all  personal  re- 
sponsibility, and  to  hold  you  harmless  against  all  costs,  charges, 

'  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1650 ;  Holloway  v.  HoUoway,  18  Beav.  209 ; 
Morrison  v.  Moat,  9  Hare,  241 ;  15  Jur.  787 ;  16  Jur.  321,  L.  JJ. ;  Rankin  v. 
Barnes,  12  W.  R.  565. 

•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1463-1466;  Rej-nell  v.  Sprye,  1  De  G., 
M'N.  &  G.  660.  6S8 ;  Power  v.  Reeves,  10  H.  L.  Gas.  645 ;  Attorney-General 
V.  Batcher,  4  Rubs.  180. 
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and  expenses  that  have  been,  or  may  be,  incurred  in  and  about 
the  formation  of  the  said  company,  the  meetings,  adyertisements, 
surveys,  and  other  expenses  of  carrying  out  the  said  company, 
applying  for  an  Act  of  Parliament,  or  any  thing  relating  thereto. 
19th  October,  1845."  "  Smith  &  Co." 

That,  in  the  progress  of  the  formation  of  the  company,  the 
Provisional  Committee  had  incurred  debts  to  divers  persons,  and 
amongst  others  to  the  defendant,  Beynell,  upon  orders  given  in 
their  name  by  the  defendants,  the  solicitors :  but  that  the  under- 
taking was  abandoned  before  any  shares  were  allotted ;  and  that, 
upon  the  defendant  Beynell  applying  to  the  solicitors  for  payment 
of  his  demand,  he  was  told  that  he  must  look  to  the  Provisional 
Committee :  and  that,  upon  his  requiring  the  solicitors  to  provide 
him  with  the  means  of  fixing  some  of  the  members  of  the  com- 
mittee with  liability,  to  his  demand,  they  had  communicated  to 
him  various  letters  and  documents,  and  matters  of  evidence, 
which  had  come  into  their  possession  in  the  course  of  their 
employment  as  solicitors  to  the  committee;  and  that  he  had 
thereupon  brought  his  action. 

The  bill  prayed  that  the  defendants,  the  solicitors,  might  be 
restrained  by  injunction  from  communicating  or  disclosing  to  the 
defendant  Reynell,  or  to  any  person,  except  on  examination  as 
witnesses  in  a  judicial  proceeding,  any  facts,  matters,  or  documents 
concerning  the  rights,  interests,  or  liabilities  of  the  plaintiff,  which 
came  to  their  or  any  of  their  knowledge  or  possession  in  respect 
of  their  employment  as  solicitors  of  the  committee,  and 
*419  that  Reynell  might  in  like  manner  be  *  restrained  from 
using  in  his  said  action,  or  otherwise  against  the  plaintiff, 
any  of  the  documents  thereinbefore  particularly  mentioned,  or 
any  documents  concerning  the  rights,  interests,  or  liabilities  of 
the  plaintiff  which  having  so  come  into  the  possession  or  knowl- 
edge of  the  defendants,  the  solicitors,  in  respect  of  their  said 
employment,  had  been  communicated  by  them  to  Beynell.  And 
that  the  defendants,  the  solicitors,  might  be  decreed  specifically  to 
perform  the  said  contract  of  indemnity,  the  plaintiff  offering  to 
perform  the  same  on  his  part ;  and  for  general  relief. 

A  motion  for  an  injunction,  made  at  an  early  stage  of  the  suit 
before  the  Vice-Chancellor  of  England,  was  refused ;  but  the  costs 
of  it  were  reserved  to  the  hearing. 
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At  the  hearing,  his  Honor  was  of  opinion  that,  as  the  undertak- 
ing had  been  abandoned  before  any  shares  were  allotted,  the  con- 
tract of  indemnity  had  not  attached,  and  could  not  be  enforced ; 
and  he  accordingly  dismissed  so  much  of  the  bill  as  related  to  that 
subject,  with  costs,  to  be  paid  by  the  plaintiff  to  the  defendants, 
the  solicitors  ;  but  he  decreed  an  injunction  as  prayed  against  both 
the  solicitors  and  Reynell  respectively,  and  ordered  the  costs  of  so 
much  of  the  suit  as  related  to  that  matter,  and  also  the  reserved 
costs  of  the  motion,  to  be  paid  by  the  defendants  to  the  plaintiff.    . 

Each  of  the  three  parties  appealed  against  those  parts  of  the 
decree  which  were  adverse  to  them,  respectively. 

On  the  hearing  of  the  appeals, 

*  The  Solicitor- General  and  Mr.  Follett  appeared  for  the  *  420 
plaintiff. 

Mr.  James  Parker  and  Mr.  Sidney  Smith  for  the  solicitors. 

Mr.  Bolt  and  Mr.  Lloyd  for  Beynell. 

In  the  course  of  the  argument 

The  Lord  Chancellor  observed,  with  reference  to  the  costs  of 
the  motion,  that  as  a  general  rule  the  costs  of  a  proceeding  ought 
to  be  disposed  of  at  the  hearing  of  it ;  but  that  at  all  events  he 
could  not  approve  of  the  practice  of  reserving  the  costs  of  a  pro- 
ceeding for  the  purpose  of  eventually  giving  them  to  the  unsuccess- 
ful party. 

1849.    November  7. 

The  Lord  Chancellor.  —  When  this  case  was  heard,  I  expressed 
my  opinion  upon  the  several  points  raised  by  these  appeals,  but 
declined  making  any  order,  in  the  hope  that  the  parties  might  come 
to  some  arrangement  amongst  themselves,  more  for  their  mutual 
advantage  than  any  order  I  could  make.  This  hope  has  not  been 
realized ;  and  it  is,  therefore,  necessary  that  I  should  make  an 
adverse  order  between  the  several  parties. 

First,  as  to  the  plaintiff's  appeal,  complaining  that  the  bill  had 

been  dismissed.     I  stated  that  I  thought  the  plaintiff  ought,  as 

against  the  defendants  Smith  &  Co.,  to  have  had  an  opportunity  of 

establisliing  his  case  at  law.     Upon  again  perusing  the  papers,  I 
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adhere  to  this  opinion :  and,  upon  this  appeal,  my  order  is 

*  421    that,  as  against  Smith  &  Co.,  it  stand  over  for  one  year,  *  with 

liberty  for  the  plaintiff  to  bring  such  action  as  he  may  be 
advised  upon  the  contract  of  indemnity  in  the  bill  mentioned ;  but, 
as  to  the  rest  of  the  bill,  the  decree  must  be  affirmed. 

The  appeals  of  Smith  &  Co.  and  of  Reynell  may  be  disposed  of 
together,  as  both  depend  upon  the  question  how  far  Smith  &  Co. 
acted  as  solicitors  for  the  plaintiff:  for  this  purpose  I  have  looked 
through  the  pleadings  and  proofs,  and  think  it  clearly  established 
that  they  did  so  act.  No  company  was  ever  formed ;  but,  certain 
individuals  wishing  to  establish  a  company,  at  the  suggestion,  it 
appears,  of  Smith  &  Co.,  employed  Messrs.  Smith  &  Co.  for  that 
purpose.  That  they  acted  for  that  purpose  as  solicitors,  and  were 
subject  to  all  the  responsibilities  attaching  to  such  employment,  can- 
not be  disputed  ;  but  for  whom  were  they  so  acting  ?  Not  for  any 
company,  for  none  was  ever  formed ;  obviously,  therefore,  for  those 
who  employed  them  in  their  individual  character,  though  for  the 
purpose  of  establishing  a  company ;  but  of  them  the  plaintiff  was 
one,  and  as  such  entitled  to  all  the  protection  against  the  acts  of 
his  solicitors,  which  any  other  client  is  entitled  to.  The  injunction, 
therefore,  was,  I  think,  properly  ordered  ;  and  the  costs  of  the  suit, 
so  far  as  it  related  to  such  injunction,  properly  given. 

But  in  both  these  appeals  a  question  is  raised  as  to  the  costs  of  a 
motion  for  an  injunction,  which  was  refused,  but  the  costs  reserved ; 
and,  by  the  decree,  those  reserved  costs  are  ordered  to  be  paid  by 
these  two  defendants.  I  before  stated  my  objection  to  this  course 
of  proceeding ;  ^  but  it  is  merely  a  question  of  costs,  and  if  there 
had  not  been  other  matter  introduced  into  the  appeal  it  could  not 
have  been  supported  upon  that  ground  alone.    Now,  being  of 

♦  422    opinion  that  *  the  appeal  must  be  supported  upon  such  other 

matter,  it  rests  solely  upon  the  reserved  costs  of  the  mo- 
tion ;  but  I  am  not  absolutely  precluded  by  the  practice  of  the 
Court  from  correcting  what  I  conceive  to  be  an  error  as  to  the  costs 
of  the  motion,  though  it  would  be  unjust  to  permit  them  to  affect 
the  costs  of  the  appeals.  I  propose,  therefore,  to  affirm  the  decree 
as  to  these  two  appellants,  striking  out  the  direction  for  payment  of 
the  reserved  costs  of  the  motion,  but  making  the  appellants  pay  the 
costs  of  the  appeals. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1600 ;  Waring  t^  Manchester,  &c..  Rail- 
way Co.,  U  Jur.  618,  616,  V.  C.  W. ;  Jones  p.  Batten,  10  Hare  App.  U. 
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STYLES  V.  GUY.» 
1848.    November  11.     1849.    November  10. 

Two  of  three  executors,  with  the  knowledge  that  there  were  unsettled  accounts 
subsisting  at  the  testator^H  death  between  the  testator  and  their  co-executor  in 
respect  of  which  they  had  reason  to  believe  that  the  latter  was  considerably 
indebted  to  the  estate,  took  no  effectual  steps  to  compel  him  to  account  and 
pay  or  secure  the  balance  due  for  several  years  after  the  trustees^  death,  at 
the  end  of  which  he  became  bankrupt.  The  solvent  executors  being  unable  ^ 
to  prove  that  an  attempt  to  recover  the  money  at  an  earlier  period  would 
have  been  fruitless,  were  decreed  to  make  good  the  loss,  as  having  been 
occasioned  by  their  wilful  neglect  and  default.' 

It  is  the, duty  of  executors,  no  less  than  of  trustees,  to  keep  a  check  upon  each 
other^s  conduct,  and  an  executor  is  equally  chargeable  with  neglect  in  allow- 
ing a  part  of  the  estate  to  remain  outstanding  in  an  improper  state  of  invest- 
ment, whether  the  party  in  whose  hands  it  is  so  outstanding  be  a  co-executor 
or  a  stranger.' 

Under  a  decree  against  executors  for  the  common  accounts,  each  is  chargeable 
only  with  his  actual  or  constructive  receipts ;  atid,  therefore,  in  such  a  suit 
an  executor  will  escape  liability,  by  showing  either  that  he  has  been  wholly 
passive,  or  that  he  has  only  acted  so  far  as  it  was  necessary  to  enable  his  co- 
executor  to  administer  the  estate ;  but  secua  where  he  is  sought  to  be  made 
liable  for  wilful  neglect  and  default,  [p.  434,  note.] 

This  was  an  appeal  from  part  of  an  order  of  the  Vice-Chancellor 
of  England,  on  exceptions  and  further  directions,  whereby  the 
appellants,  who  were  two  of  the  executors  of  a  testator,  were 
ordered  to  make  good,  with  interest  at  four  per  cent  from  the  testa- 
tor's death,  a  large  sum  of  money  which  their  co-executor,  who  had 
been  agent  to  the  testator,  had  retained  in  his  hands  for  six  years 
after  the  testator's  death,  and  which  had  been  eventually  lost  by 
his  becoming  bankrupt. 

*  The  plaintiffs  were  a  daughter  of  the  testator,  who  was    *  423 
entitled  for  life,  and  her  children,  entitled  in  remainder  to  a 
share,  of  his  residuary  estate.    The  suit  was  commenced  in  the 
Exchequer,  and  was  heard  before  Lord  Lyndhubst  G.  B.,  (a)  who 

(a)  See  4  Y.  &  C.  672. 

»  S.  C,  1  H.  &  T.  628;  16  Sim.  230. 

*  See  3  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  [726,  762] ;  Scully  v,  Delany,  2  Ir. 

Eq.  166 ;  Egbert  p.  Butter,  21  Beav.  660 ;  Weat  v.  Jones,  1  Sim.  N.  S.  206 ; 
Hengst's  xVppeal,  24  Penn.  St.  413 ;  Weigand's  Appeal,  28  Penn.  St.  471 ;  2 
Story  Eq.  Jur.  §  1284. 

*  See  Clark  v.  Clark,  8  Paige,  163 ;   Wayman  p.  Jones,  4  Md.  Ch.  Dec. 
600 ;  Joneses  Appeal,  8  W.  &  Serg.  143. 
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» 

was  of  opinion  that  a  primd  facie  case  of  liability  was  established 
against  the  solvent  executors,  but  at  their  request  directed  certain 
inquiries  suggested  by  their  answer/  These  inquiries,  with  the 
findings  of  the  Master  upon  them,  and  the  other  facts  and  circum- 
stances of  the  case  are  suflBciently  detailed  for  the  purpose  of  this 
report  in  the  Lord  Chancellor's  judgment. 

On  the  hearing  of  the  appeal, 

Mr.  Stuart^  Mr.  James  Parker ^  and  Mr.  Heathfield  appeared  for 
the  two  solvent  executors  (the  appellants). 

Mr.  Bethelly  Mr.  Rolty  and  Mr.  PUtman,  for  the  plaintif&. 

Mr.  Lloydy  Mr.  JBevir,  and  Sir  W.  Riddelly  for  other  parties  in 
the  same  interest. 

1849.    November  10. 

The  Lord  Chancellor.  —  The  facts  of  this  case,  so  far  as  neces- 
sary to  be  considered  in  deciding  the  question  upon  the  appeal, 
are  as  follows  :  The  testator  had  been  accustomed  for  many  years, 
and  up  to  the  time  of  his  death,  to  employ  Anthony  Guy,  a  solici- 
tor, not  only  in  his  professional  capacity,  but  as  agent  in  the 
management  of  his  pecuniary  affairs,  much  in  the  character 
*  424  of  a  banker.  He  *  left  large  sums  of  money  in  his  hands, 
not  as  incidental  to  his  employment  of  a  solicitor  and  agent, 
but  upon  loan  at  interest  without  security,  and  simply  upon  his 
notes  or  accountable  receipts,  the  whole  balance  at  the  time  of 
the  testator's  death  amounting,  as  the  Master's  report  finds,  to 
12,981/.  55.  4d. 

The  testator  appointed  this  Anthony  Guy  and  Richard  Tuckey 
the  younger,  the  testator's  nephew,  and  Richard  Tuckey,  one  of 
his  sons,  executors  and  trustees  of  his  will.  The  will  does  not 
take  any  notice  of  the  testator's  connection  with  Anthony  Guy,  or 
of  the  debt  due  from  him,  but  it  direqts  the  executor^  as  soon  as 
conveniently  may  be  after  his  decease,  to  sell  and  convert  into 
money  all  such  parts  of  his  property  as  should  not  consist  of 
moneys,  or  securities  for  money,  and  to  call  for,  receive,  and  get  in 
all  such  part  or  parts  thereof  as  consisted  of  book  debts  or  securi- 
ties for  money  not  approved  of  by  them ;  and,  after  directing  them 
to  retain  50/.  each  as  a  small  compensation  for  their  trouble,  and 
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directing  the  pajrment  of  his  debts,  he  gave  one-seventh  part  of  the 
residue  to  his  son  Richard,  and  directed  his  executors  to  place  out 
and  invest  the  remaining  six-sevenths  in  or  upon  any  of  the 
parliamentary  stocks*  or  funds,  or  on  real  securities  in  England: 
and  one  of  these  six-sevenths  he  gave  to  each  of  his  children  and 
their  families  (the  particulars  of  which  it  is  not  material  to  state, 
as  infants  were  interested  in  all  these  shares,  which,  so  far  as  the 
capital  is  concerned,  excludes  all  question  as  to  acquiescence,  on 
the  part  of  the  cestui  qtie  trusts  of  the  capital,  in  the  devastavit  for 
which  compensation  is  sought  in  this  suit).  He  also  directed  that 
fJl  advances  made  by  him  to  any  of  his  children  should  be  taken 
as  part  of  their  shares. 

The  testator  died  in  September,  1823.  All  the  three  executors 
proved ;  but  Anthony  Guy  appears  to  have  principally  acted  in  the 
trusts  of  the  will. 

*  The  correspondence  shows  that  no  one  of  the  family  *  425 
interested  under  the  will  or  of  the  executors  was  acquainted 
with  the  actual  state  of  Anthony  Guy's  account  with  the  estate : 
but  that  he  had  large  funds  belonging  to  that  estate  in  his  hands 
must  have  been  known,  several  of  the  tenants  for  life  applying  to 
him  for  and  receiving  from  him  payment  on  account  of  what  was 
coming  to  them,  and  he  having,  in  December,  1825,  paid  Richard 
Tuckey,  the  son,  3200/. 

The  family  soon  became  impatient  at  their  not  being  able  to 
ascertain  the  state  of  the  testator's  property,  but  do  not  appear  to 
have  entertained  any  suspicions  of  the  solvency  of  Anthony  Guy. 
The  letters  show  that  Richard  Tuckey,  the  son,  so  early  as  the 
11th  January,  1825,  applied  to  Anthony  Guy,  and  pressed  him 
for  a  settlement  of  the  testator's  affairs.  Applications  for  this 
purpose  were  often  repeated  by  the  co-executors,  and  by  different 
members  of  the  family,  but  were  always  avoided  by  Anthony  Guy, 
until  the  original  bill  in  this  cause  was,  in  March,  1829,  filed  by 
Joanna  Stiles,  one  of  the  testator's  daughters,  and  her  children. 
On  the  23d  July,  1829,  an  order  was  made  upon  Anthony  Guy's 
answer,  for  payment  into  Court  by  him  of  6100?.,  on  account  of  the 
testator's  estate  on  or  before  the  6th  November,  and  that  time  was 
afterwards,  without  the  knowledge  of  the  co-executors,  enlarged  by 
an  order  of  12th  November,  1829,  to  the  18th  January,  1880 ;  but, 
on  22d  November,  1829,  Anthony  Guy,  being  insolvent,  absconded, 
and  was  soon  afterwards  declared  a  bankrupt,  and,  in  November, 
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1830,  a  supplemental  bill  was  filed,  stating  the  case  (a)  against 

his  co-executors. 
*  426       *  By  the  original  decree  of  the  Exchequer  in  1832,  the 
usual  accounts  were  directed  to  be  taken,  and  it  was  re- 
ferred to  the  Master  to  inquire,  — 

1st.  Whether  any  of  the  adult  parties  had  acquiesced  in  the 
debt  due  from  Anthony  Guy  at  the  time  of  his  death  not  being 
called  in. 

2d.  Whether,  if  Richard  Tuckey,  the  son,  had  taken  measures 
to  call  in  that  debt,  it  might  or  could  have  been  recovered,  and, 

3d.  Whether  the  enlargement  of  the  time  for  paying  the  6100/. 
into  Court  had  been  ordered  without  the  knowledge  or  consent  of 
Richard  Tuckey  the  younger  and  Richard  Tuckey  the  son ;  and 
whether,  if  such  enlargement  had  not  taken  place,  the  money 
might  or  could  have  been  recovered  ? 

The  first  inquiry  the  Master  answered  in  the  negative,  finding 
that  none  of  the  adult  parties  acquiesced  in  the  debt  due  from 
Anthony  Guy  to  the  testator  at  the  time  of  his  death  not  being 
called  in. 

This  was  the  only  part  of  the  Master's  findings  disputed  by  ex- 
ceptions, which  asserted  the  affirmative.    These  exceptions  the 

Vice-Chancellor  overruled,  and  I  think  most  properly. 
*427  *The  acquiescence  to  be  inquired  into  could  only  consist 
of  what  would  be  tantamount  to  an  approval  of  the  debt 
due  from  Anthony  Guy  remaining  in  his  hands;  whereas  the 
evidence  and  correspondence  prove  that  all  parties  were  kept  in 
ignorance  as  to  the  state  of  the  account  between  Anthony  Guy  and 
tlie  estate,  and  that  all  were  anxious  and  earnestly  pressed  for  a 
statement  and  settlement  of  this  account.  It  is  true  that  it 
appears  that  the  parties  were  aware  that  large  sums  were  in  his 
hands,  and  that  they  received  on  account  of  their  life  income 
various  sums  of  money  from  Anthony  Guy,  and  to  this  extent  the 

(a)  The  case  so  stated  was,  —  That  the  Tuckey s  were  privy  to  and  authorixed 
the  receipt  of  various  sums  of  money,  part  of  the  personal  estate  of  the  testator 
by  Anthony  Guy,  and  that  they  well  knew  that  a  very  large  sum  of  money  was 
at  all  times  due  from  him  to  the  testator^s  estate,  and  was  retained  by  him  with- 
out any  sufficient  security  for  the  same,  and  that  they  acquiesced  in  and  permitted 
such  retainer  by  him,  and  thereby  became  responsible  for  the  whole  balance  due 
from  A.  Guy  at  the  time  of  his  bankruptcy ;  and  the  bill,  which  was  supplemental 
as  against  the  assignees  and  Guy,  prayed  that  the  Tuckeys  might  be  made  liable 
accordingly. 
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defendants,  the  other  executors,  are  entitled  to  the  benefit  of  such 
fact ;  but  that  is  very  far  from  establishing  the  affirmative  of  the 
inquiry.  The  appeal,  therefore,  so  far  as  it  complains  of  the  judg- 
ment upon  the  exception,  must  be  dismissed. 

As  to  the  second  inquiry,  the  Master  finds  that  no  party  bad 
brought  any  statement  before  him,  although  he  had,  at  the  instance 
of  the  plaintiff,  called 'upon  the  defendants  to  prosecute  the  same  ; 
and  as  to  the  third  inquiry,  he  finds  that  the  enlargement  of  the 
time  for  paying  in  the  6100/.,  was  made  without  the  knowledge  or 
consent  of  the  co-executors ;  but  that  if  no  such  enlargement  had 
taken  place,  the  money  could  not,  after  the  6th  November,  1829, 
have  been  recovered. 

These  causes  having  come  before  the  Vice-chancellor  of  England 
upon  exceptions  and  further  directions,  his  Honor,  by  an  order  of 
the  3d  June,  1848,  after  overruling  the  exception,  declared,  that 
the  defendants  Thomas  Tuckey  and  Elizabeth  Rhodes,  the  repre- 
sentatives of  the  late  defendant  Richard  Tuckey  tlie  younger,  and 
the  defendant  Richard  Tuckey  the  son,  ought  to  be  charged  with 
the  sum  of  12,981/.  5^.  4^.,  the  amount  found  by  the  Master 
to  be  due  from  Anthony  *  Guy  to  the  testator  at  the  time  of  *  428 
his  death,  and  they  were  ordered  to  pay  the  same,  and  that 
they  ought  to  be  charged  with  interest  upon  that  sum  at  4/.  per 
cent  from  the  testator's  death  to  the  time  of  pajrment;  and  it 
appearing  that  various  sums  of  money  had  been  paid  by  Anthony 
Guy  to  the  legatees  for  life,  the  Master  was  directed  to  inquire 
and  state  what  was  due  to  or  from  each  party  in  respect  of  his 
legacy  and  interest,  having  regard  to  the  advances  made,  and 
when,  and  by  whom,  and  under  what  circumstances  the  same  were 
made,  and  what  was  due  to  the  tenants  for  life  after  deducting  the 
sums  already  received  by  them. 

The  report  found  that,  upon  the  executorship  account,  Anthony 
Guy  had  received  11,387/.. 7*.  7rf.,  and  had  paid,  including  pay- 
ments to  the  legatees,  6746/.  175.  8d.  (being  5333/.  of  that  sum), 
leaving  a  large  balance  due  from  him  upon  that  account ;  but  the 
decree  does  not  charge  the  co-executors  with  such  balance.  The 
question  upon  the  appeal  is,  whether  the  decree  is  right  in  charg- 
ing  the  co-executors  with  what  was  due  from  Anthony  Guy  at  the 
time  of  the  testator's  death,  as  liis  solicitor  or  agent,  with  interest 
from  that  time  to  the  time  of  payment. 

The  solution  of  this  question  must,  I  think,  depend  upon  general 
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principles,  and  not  upon  any  particular  circumstances  of  this  case. 
The  direction  in  the  will  that  the  executors  should  call  in  securities 
not  approved  by  them  must  be  considered  as  referable  to  securities 
upon  which  a  testator's  property  might,  from  their  nature,  be 
invested,  and  not  as  authorizing  a  kind  of  investment  which  a 
Court  of  Equity  would  not  sanction.^  So,  the  confidence  which 
the  testator  reposed  in  Anthony  Guy,  and  the  manner  in  which  he 
intrusted  property  to  his  keeping,  cannot  be  considered  as 
♦  429  furnishing  a  rule  for  a  ♦  similar  mode  of  dealing  with  him 
by  the  other  executors ;  ^  nor  can  the  evidence  of  the  testa- 
tor's intention  in  this  respect  be  attended  to.  The  knowledge  of 
some  of  the  adult  legatees,  of  Anthony  Guy's  dealings  with  the 
estate,  though  not  amounting  to  acquiescence,  may  be  of  impor- 
tance when  the  claims  of  such  legatees  come  to  be  considered,^  but 
it  can  have  no  effect  upon  the  question  of  securing  the  capital  in 
which  infants  are  intei'ested  as  well  as  themselves. 

I  think,  therefore,  that  the  general  question  is  raised,  how  far 
executors  are  liable  for  a  debt  due  from  their  co-executor  at  the 
time  of  their  testator's  death,  but  lost  by  his  insolvency  many 
years  afterwards  (six  in  the  present  case),  to  compel  payment  of 
which  no  suit  was  instituted,  until  within  eight  months  of  the 
declaimed  insolvency,  although  frequent  applications  had  from  time 
to  time  been  made  for  a  settlement  of  the  accounts. 

Looking  to  the  rules  applicable  to  this  subject,  which  appear  to 
have  been  recognized  and  acted  upon  at  the  commencement  of 
the  present  century,  (a)  there  would  appear  to  be  much  diflBculty 
in  the  solution  of  this  question.  It  was  well  established,  that  an 
executor  proving  a  will,  but  not  further  acting,  might  incur  a  lia- 
bility to  make  good  losses  arising  from  his  negligence,  such  as 
the  loss  of  debts  outstanding  upon  improper  security,  or  from  the 
Statute  of  Limitations  having  been  permitted  to  run  upon  them ; 
but  it  was  also  well  established  and  assumed  by  the  highest  author- 
ity that  a  devastavit  by  one  of  two  executors  would  not  charge  his 

(a)  See  p.  483,  note. 

»  See  Wood  v.  Wood,  6  Paige,  696 ;  Burrill  v.  Shell,  2  Barb.  457,  469. 

*  See  Thompson  v.  Brown,  4  John.  Cb.  619;  Brown  v.  Campbell,  Hopk. 
233 ;  Murray  v,  Feinour,  2  Md.  Ch.  Dec.  418 ;  Barton's  Estate,  1  Parsons  £q.  24. 

'  See  Broadhurst  v.  Balguay,  1  Y.  &  C.  C.  16 ;  Nail  v.  Punter,  5  Sim.  555 ; 
Munch  V,  Cockerel,  5  M.  &  C.  178;  Farrar  o.  Barraclough,  2  Sm.  &  Giff. 
281 ;  Baby  v.  Ridehalgh.  7  De  G.,  M'N.  &  G.  104 ;  Burrows  v.  Walls,  5  De  G.. 
M'N.  &  G.  288 ;  FuUer  v.  Knight,  6  Beav.  205 ;  2  Story  Eq.  Jur.  §  1284  a. 
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companion,  provided  he  had  not  contributed  to  it.^  In 
Hovey  v.  Bldkeman^  (a)  which  was  in  1799,  Lord  *Alvan-  *  430 
LEY  says :  "  It  is  very  clear,  an  executor  may  join  in  a  pro- 
bate with  his  co-executor,  and  does  not  by  that,  or  by  permitting 
the  other  executor  to  possess  assets,  make  himself  answerable  for 
the  receipts  of  the  other.  He  is  only  answerable  by  permitting 
his  co-executor  to  avail  himself  of  the  powers  every  executor  has 
of  coming  at  the  assets,  and  concurring  himself  in  the  application 
of  them."  In  Lord  Shipbrook  v.  Lord  ERnchinbrook,  (b^  1805, 
Lord  Eldon  puts  a  case  involving  this  principle,  and  says,  '^  he  is 
not  sure  that  there  would  be  a  principle  for  charging  the  co-ex- 
ecutor;" and  in  Langford  v.  Cr{iscoyns^(c)  Lord  Eldon  says: 
'^  The  rule  in  all  cases  is,  that  if  an  executor  does  any  act  by  which 
money  gets  into  the  possession  of  another  executor,  the  former  is 
equally  answerable  with  the  other,  not  where  an  executor  is  merely 
passive  by  not  obstructing  another  in  receiving  it  ;•  but  if  the  one 
contributes  in  any  way  to  enable  another  to  obtain  possession,  he 
is  answerable,  unless  he  assign  a  sufficient  excuse."  ^ 

In  the  reported  cases,  the  loss  appears  to  have  been  of  property 
received  by  the  defaulting  executor  after  the  testator's  death,  and 
not  of  a  debt  due  from  him  before  that  event ;  but  this  cannot 
furnish  any  distinction  against  the  co^xecutor  ;  in  the  latter  case, 
a  debt  due  from  an  executor  constitutes  part  of  the  assets ;  but 
over  which  the  co-executor  could  not  have  had  any  control ;  where- 
as he  had  the  means  of  watching,  and,  if  necessary,  of  interfering 
with  the  receipt  by  the  defaulting  executor  of  assets  after  the 

(a)  4  Ve8.  607.  (c)  Ih.  836. 

(6)  11  Ves.  264. 

*  See  Sutherland  v.  Brush,  7  John.  Ch.  17 ;  Monell  v,  Monell,  6  John.  Ch. 
283 ;  Manahan  v.  Gibbons,  19  John.  427 ;  Kerr  v.  Water,  19  Geo.  136 ;  Knox 
V.  PickeU,  4  Desaus.  199 ;  White  o.  Bullock,  20  Barb.  91 ;  Clarke  v.  Jenkins,  3 
Rich.  £q.  318;  Peters  v.  Beverly,  10  Peters,  532;  S.  C,  1  How.  U.  S.  1S4; 
Fennimore  o.  Fennimore,  2  Green  Ch.  292 ;  Call  v.  Ewing,  1  Blackf.  301 ;  Banks 
V.  Wilkes,  3  Sandf.  Ch.  99;  Brazer  v.  Clark,  5  Pick.  104;  Kerr  v.  Kirkpatrick, 
8  Ired.  £q.  137 ;  Williams  v.  Maitland,  1  Ired.  £q.  92 ;  Royall  e.  M'Kenzie,  26 
Ala.  363 ;  Latrobe  v.  Tieman,  2  Md.  Ch.  Dec.  474 ;  Taylor  v.  Roberts,  3  Ala. 
83 ;  Wood  v.  Brown,  34  N.  Y.  337 ;  Gaultney  v.  Nolan,  33  Miss.  (4  Geoige) 
669 ;  Irwin's  Appeal,  36  Penn.  St.  294 ;  2  Story  £q.  Jur.  §  1283. 

'  See  Wayman  v.  Jones,  4  Md.  Ch.  Dec.  600 ;  Estate  of  Mary  Evans,  2  Ash. 
470 ;  Clark  v.  Clark,  8  Paige,  163 ;  Edmonds  o.  Crenshaw,  14  Peters,  166 ; 
Williams  v.  Nixon,  2  Beav.  472;  Schenck  v,  Schenck,  1  Green  (N.  J.),  174; 
Mesick  v.  Mesick,  7  Barb.  (N.  Y.)  120 ;  Hall  v.  Carter,  8  Geo.  388. 
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death.     His  being  passive  cannot  be  an  immunity  for  him  in  the 

case  of  assets  received,  and  not  in  the  case  of  a  debt  retained ; 

but  how  was  this  immunity  consistent  with  the  admitted 

*  431   liability  of  all  executors  for  losses  from  *  negligence  and 

inactivity  in  not  calling  in  debts  due  to  the  estate  ?  Could 
passiveness  be  a  protection  in  the  case  of  property  lost  in  the 
hands  of  a  co-executor,  but  an  offence  in  the  case  of  property 
lost  in  the  hands  of  other  debtors  to  the  estate  ?  The  liability  in 
the  latter  case  arises  from  the  soundest  principle.  If  a  person 
named  executor  does  not  choose  to  accept  the  office,  he  has  only 
to  renounce,  or  at  least  to  abstain  from  proving ;  but  if  he  proves, 
he  thereby  accepts  the  office,  and  becomes  bound  to  perform  the 
duties  of  it,  and  is  liable  for  the  consequences  of  his  neglecting  to 
perform  them.  Of  these  duties,  a  principal  one  is  to  call  in  and 
collect  such  parts  of  the  estate  as  are  not  in  a  proper  state  of 
investment.  If  he  knows,  or  has  means  of  knowing,  that  part  of 
the  estate  is  not  in  a  proper  state  of  investment,  but  is  held  upon 
personal  security  only,  and  not  necessarily  so  for  the  purposes  of 
the  will,  is  it  not  part  of  the  duty  he  has  undertaken,  to  interfere 
and  to  take  measures,  if  necessary,  for  putting  such  property  in  a 
proper  state  of  investment,  or  is  it  no  part  of  his  duty  because  the 
property  is  in  the  hands  of  a  co-executor,  and  not  of  any  stranger 
to  the  estate  ?  It  is  impossible  to  find  any  principle  for  such  a 
distinction;  and  so  it  appears  to  have  been  felt  when  the  case 
arose,  as  it  did,  in  Mucklow  v.  Fuller^  (a)  before  Lord  Eldon  in 
1821,  in  which  Sir  J.  Leach,  as  Vice-Chancellor,  and  Lord  Eldon 
upon  appeal,  held  Puller  as  executor,  who  had  proved,  but  had  not 
acted,  liable  for  a  bond  debt  due  from  the  other  executor  Mucklow 
before  the  testator's  death,  which  had  remained  unpaid  and  been 
lost  by  his  insolvency.  It  is  true  that  in  that  case  there  was  a 
specific  bequest  of  the  bond  debt  which  the  will  directed  the  exec- 
utor to  get  in  and  place  upon  government  security  witliin 

*  432   three  years,  and  to  hold  upon  certain  trusts,  and  this  *  was 

relied  upon  in  argument  and  not  disregarded  in  the  judg- 
ment, a  distinction  appearing  to  be  relied  upon  between  the  office 
of  executor  and  trustee ;  but  it  does  not  appear  to  me  that  these 
circumstances  prevent  the  case  from  involving  the  principle  which 
must  regulate  the  present :  there  cannot  be  one  rule  applicable  to 

(a)  Jacob,  198. 
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a  portion  of  the  estate  given  to  the  executor  upon  particular  trusts, 
and  another  rule  applicable  to  another  portion  of  the  estate  consti- 
tuting the  residue,  given  to  the  executor  for  the  general  purposes 
of  the  will.  In  both  cases,  the  executors  are  trustees  of  the  funds 
they  are  to  administer  for  the  purposes  specified,  and  their  respon- 
sibility with  respect  to  each  of  such  fiinds  must  be  the  same. 

In  Booth  V.  Booths  (a)  the  question  arose  before  Lord  Langdalb, 
and  he  held  the  passive  co-executor  liable  for  property  of  the  testa- 
tor's improperly  left  in  the  hands  of  the  acting  executor.  Lincoln 
V.  Wright^  (b)  before  the  same  learned  Judge,  was  not  a  case  of  a 
debt  due  from  one  appointed  executor,  but  of  assets  received  by 
one  of  three  executors  and  lost,  and  the  others  were  held  liable  not 
upon  the  ground  of  the  defaulting  trustee  having  through  any  act  of 
theirs  obtained  possession  of  the  property,  but  upon  the  simple  fact 
of  their  having  permitted  the  breach  of  trust ;  that  is,  their  not  hav- 
ing taken  efiectual  measures  to  correct  it,  and  secure  the  property. 

From  what  I  have  already  said  it  will  have  been  seen  that  I  ap- 
prove of  the  principle  of  those  decisions,  and  that  I  cannot  discover 
any  principle  for  distinguishing,  between  losses  by  not  calling  in 
debts  due  from  debtors  to  the  estate,  or  balances  due  from 
executors.  These  *  cases  establish  that  it  is  the  duty  of  all  *  433 
executors  to  watch  over,  and,  if  necessary,  to  correct,  the 
conduct  of  each  other,^  and  the  moment  that  is  established  all 
groimd  of  distinction  between  the  two  classes  of  cases  ceases. 
Finding,  therefore,  a  principle  adopted  and  acted  upon  for  many 
years  and  in  many  decisions,  of  the  justice  and  grounds  of  which 
I  fully  approve,  I  cannot  feel  any  disposition  to  shake  its  authority, 
because  I  cannot  reconcile  it  with  dicta  and  doctrines  of  a  much 
earlier  date  respecting  the  security  of  an  executor  who  is  pas- 
sive, (c) 

(a)  1  Beav.  125.  (6)  4  Beav.  427. 

(c)  It  seems  to  have  escaped  the  notice  of  the  Lord  Chancellor,  that  the 
passages  cited  by  him  from  the  judgments  of  Lords  Alvanlet  and  Eldok,  — to 
the  effect  that  an  executor  was  safe  from  liability,  if  he  remained  passive, — and 
which  his  Lordship  seems  to  think  it  is  difficult  to  reconcile  with  more  recent 
authorities,  occur  in  cases  where  the  question  was  one  of  constructive  receipt, 
arising  under  a  decree  for  the  common  accounts,  and  not  one  of  liability  upon  a 
special  charge  of  wilful  neglect  and  default ;  and  that  the  doctrine  contained  in 
those  passages,  although  expressed  with  such  unguarded  generality  as  to  be 

>  See  Clark  v.  Clark,  8  Paige,  153 ;  Estate  of  Mary  Evans,  2  Ash.  470. 

[347  ] 


*434  CASES  IN   CHANCERY. 

*  434       *  I  have  discussed  this  case  much  more  at  large  than  any 
difficulty  would  seem  to  warrant,  because  I  thought  it  mate- 
apparently  applicable  to  either  class  of  cases,  is  to  be  taken,  secundum  subfectam 
materiem,  as  having  reference  only  to  the  first. 

The  following  case,  decided  by  Liord  Cottbnham  in  1S41,  which  was  omitted 
to  be  reported  at  the  time,  as  containing  merely  a  recognition  of  what  seemed  to 
be  a  weU-established  doctrine,  has  acquired  an  additional  importance  from  the 
observations  in  the  text,  and  is  now  reported  as  at  once  illustrating  the  distinction 
above  referred  to,  and  showing,  in  connection  with  the  principal  case,  that  the. 
discrepancy  between  the  earlier  and  the  later  authorities  on  the  subject  of  the 
liability  of  executors,  is  rather  apparent  than  real. 

1841.    July  16. 

Terrell  o.  Matthews. — Under  a  decree  for  the  common  accounts  of  a 
testator^s  estate,  the  Master  had  charged  one  of  two  executors  only  (Matthews) 
with  the  receipt  of  the  assets,  including  the  proceeds  of  a  sum  of  43002.  three  per 
cent  stock,  which  had  been  sold  out  by  him  and  his  co-executor  (Fauntleroy)  for 
the  purpose  of  paying  legacies ;  but  the  proceeds  of  which  had  been  actually 
received  by  Matthews  alone.  Matthews  being  in  default  and  insolvent,  excep- 
tions were  taken  to  the  Master^s  report,  insisting,  amongst  other  things,  that  he 
ought  to  have  charged  both  the  executors  with  this  sum.  The  exceptions  were 
heard  before  the  Lord  Chancellor,  who  expressed  himself,  in  a  written  judgment, 
as  follows :  — 

The  Lord  Chancellor. — The  decree  in  this  case  only  directs  the  usual 
accounts  of  receipts  against  the  defendant  Fauntleroy.  It  was,  therefore,  not 
competent  to  the  plain£iff  to  go  into  any  case  of  wilful  neglect  or  default,  but  it 
was  open  to  him  to  prove  any  facts  tending  to  prove  actual  or  constructive 
receipt. 

The  question  is,  whether  the  Master  has  done  right  in  finding  that  Fauntleroy 
had  not  received  any  part  of  the  property.  With  respect  to  the  stock,  the  evi- 
dence consists  of  a  passage  from  Fauntleroy's  answer,  in  which  he  admits  having 
joined  in  the  transfer,  but  says,  that  he  did  so  only  €o  enable  Matthews  to  apply 
the  proceeds  in  payment  of  legacies,  which  he  believes  he  did,  and  that  he, 
Fauntleroy,  did  not  actually  receive  any  part  of  such  proceeds.  What,  then,  is 
the  liability,  if  any,  which  these  circumstances  impose  upon  Fauntleroy  ?  The 
distinction  which  has  been  taken  in  some  cases,  between  the  responsibility  of 
executors  and  trustees,  does  not  apply  to  the  present ;  because  all  the  acts  in 
which  Fauntleroy  joined,  beiiig  necessary  for  the  administration  of  the  estate, 
he  was,  in  that  respect,  in  the  same  situation  as  a  trustee. 

An  executor,  though  he  proves  the  will,  and  thereby  places  himself  in  the 
situation  of  having  control  over  the  testator^s  property,  is  not,  in  general,  bound 
to  act  any  further.  He  may  be  passive  or  active  only  as  far  as  is  necessaxy  to 
enable  the  other  representative  to  act  in  the  administration  of  the  estate ;  but  it 
is  part  of  the  proposition  that  the  act  in  which  he  joins  should  be  a  necessary 
and  proper  act  for  the  purpose  of  such  administration.  K  money  be  required 
for  the  payment  of  debts  or  legacies,  one  executor  is  safe  in  joining  in  the  sale 
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rial  to  draw  the  attention  of  those  who  may  hold  *  the  office  *  435 
of  executors  to  the  dot5trine  that  they  cannot  safely  rely 
upon  what  they  may  find  in  the  earlier  cases,  lajring  it  down  that  a 
devastavit  by  one  of  two  executors  shall  not  charge  his  companion, 
provided  he  has  not  intentionally  or  otherwise  contributed  to  it. 
'The  later  authorities  to  which  I  have  referred  must  show  them  that 
passiveness  will,  in  many  cases,  furnish  no  protection;  but,  that 
negligence  and  inattention  in  not  interfering  with,  and  taking 
proper  measures  to  prevent  or  correct,  the  improper  conduct  of 
their  co-executor,  may  subject  them  to  responsibilities  from  which 
the  language  of  the  earlier  cases  might  lead  them  to  suppose  they 
were  exempt. 

The  co-executors  appear,  in  this. case,  to  be  free  from  any  moral 
blame  ;  they  derived  no  benefit  but  have  suflFered  much  from  the 
breach  of  trust  of  Anthony  Guy ;  but  they  knew  that  part  of  the 
testator's  property  remained  in  his  hands,  and  that  it  was,  there* 
fore,  not  in  a  proper  state  of  investment ;  they  knew,  therefore, 
that  a  breach  of  trust  by  him  was  actually  in  operation, 
and,  excepting  some  unprofitable  applications  *  for -accounts  *436 
and  a  settlement,  nothing  was  done  by  them  to  secure  this 
property  so  known  by  them  to  be  in  peril.  I  am,  therefore,  of 
opinion  that  they  have  been  properly  declared  liable  to  make  good 
the  loss;  and  the  decree  is,  I  think,  right  as -to  interest;  what 
Anthony  Guy  paid,  including  payments  to  the  family,  appears  to 
have  been  much  less  than  what  he  received  as  executor,  indepen- 
dently of  the  debt  due  from  him  at  the  testator's  death.     If  the 

of  stock  or  other  property,  and  penmtting  another  ezecator  to  receive  the  pro- 
ceeds for  that  purpose,  as  in  Hovey  v,  Blakeman  (4  Yes.  596)  ;  but  if  he  joins 
in  such  sales,  when  the  money  is  not  required,  and  he  had  not  reasonable  grounds 
for  believing  that  it  was  so  required,  he  is  liable  for  the  money  so  received  by 
his  co-executor.  Chambers  v.  Minchin  (7  Yes.  193),  Shipbrook  v,  Hinchin- 
brook  (11  Yes.  252,  16  Yes.  477),  Brice  r.  Stokes  (11  Yes.  819),  Underwood 
V.  Stevens,  (1  Mer.  712). 

In  the  present  case,  the  acts  in  which  F^nntleroy  joined  were  proper  acts  in 
the  administration  of  the  estate,  and  the  joining  of  Fauntleroy  in  these  acts  was 
indispensable  for  the  purpose  of  such  administration.  He  comes,  therefore, 
within  the  principle  of  the  cases  in  which  it  has  been  held,  that  an  executor 
merely  joining  in  an  act  by  which  part  of  the  estate  was  received  by  his  co- 
executor,  is  not,  under  such  circumstances,  liable  for  the  devcutavit  of  his 
co-executor.'  I  am,  therefore,  of  opinion,  that  the  Master  has  done  right  in  not 
charging  Fauntleroy  with  these  sums,  and  that  the  exceptions  must  be  over- 
ruled.   L.  C.  16th  July,  1841.    Reporter's  MSS. 
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appellants  have  any  remedy  against  the  shares  of  any  of  the  lega- 
tees, the  tune  to  consider  it  will  be  after  the  report  upon  the  refer- 
ence back,  (a) 

The  appeal  must  be  dismissed,  with  costs. 


♦  437  ♦  MANGLES  v.  DIXON  > 

1848.    November  15,  16.     1849.    November  20. 

Notwithstanding  the  rule,  that  the  assignee  of  a  chose  in  action  takes  it  subject 
to  all  equities  subsisting  against  it  in  the  hands  of  the  assignor,  the  parties 
entitled  to  such  equities  may  lose  their  right  to  enforce  them  against  the 
assignee,  by  neglecting  to  give  him  timely  notice  of  any  fkct  to  which  they 
have  been  accessory,  tending  to  mislead  him  as  to  the  real  interest  of  the 
assignor. 

An  agreement  between  a  merchant  and  a  ship-owner  for  a  partnership  in  a  par- 
ticular voyage  of  a  ship  belonging  to  the  latter,  was  carried  into  effect  by  two 
instruments,  —  one  a  charter-party,  by  which  about  one-half  of  the  freight  at 
a  certain  sum  per  ton  per  month  was  made  payable  by  the  merchant  to  the 
ship-owner  by  monthly  instalments  during  the  voyage,  and  the  rest  on  the 
return  of  the  ship  ;^  the  other,  a  memorahdum  of  agreement,  which  provided 
that  the  parties  should  be  liable  for  the  expenses  and  interested  in  the  profits 
of  the  voyage  in  equal  moieties.  While  the  ship  was  at  sea,  the  ship-owner 
deposited  the  charter-party  with  his  bankers  as  a  security  for  a  balance  then 
due  on  his  account,  with  an  order  indorsed  thereon,  addressed  to  the  mer- 
chant, to  pay  the  freight,  thereafter  to  become  due,  to  the  bankers.  Notice 
of  the  deposit  and  indorsement  was  some  time  afterwards  given  to  the  mer- 
chant, who  accordingly  paid  the  subsequent  instalments,  as  they  fell  due, 
to  the  bankers,  without  informing  them  of  the  agreement:  but  upon  the 
return  of  the  ship,  the  ship-owner  having  in  the  mean  time  become  bankrupt, 
and  the  voyage  having  turned  out  a  losing  one,  the  merchant  refused  to  make 
any  further  payment,  on  the  ground  that,  by  virtue  of  the  agreement,  which 
was  then  for  the  first  time  brought  to  the  knowledge  of  the  bankers,  he  was 
liable  only  for  half  the  freight  made  payable  by  the  charter-party.  Edd^ 
however,  that,  although  the  bankers  claimed  only  as  assignees  of  a  chose  in 
'  action,  the  merchant  having  enabled  the  ship-owner,  by  means  of  the  charter- 


(a)  The  order  appealed  from  directed  a  reference  to  the  Master  to  inquire 
and  state  what  was  due  to  and  from  each  party  in  respect  of  his  legacy,  having 
regard  to  the  advances  made,  and  what  was  due  to  the  tenants  for  life  after 
deducting  the  sums  already  received  by  them. 

»  S.  C,  1  H.  &  T.  642 ;  8  Exch.  387 ;  8  H.  L.  Cas.  702. 
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party,  to  hold  himself  out  as  entitled  to  the  whole  freight,  and  haying  neg- 
lected to  undeceive  the  bankers  on  that  point  as  soon  as  he  found  that  they 
had  taken  a  security  upon  the  faith  of  such  apparent  title,  he  was  precluded 
from  ailerwards  asserting  any  equity  inconsistent  with  that  title;  and  ihe 
decree  below,  restraining  an  action  brought  by  the  bankers  for  the  whole 

balance  of  the  freight  due  under  the  charter-party,  was  accordingly  reversed.^ 

♦ 

This  was  an  appeal  from  part  of  a  decree  of  Vice-Chancellor 
Knight  Bruce.    The  circumstances  of  the  case  were  as  follows :  — 

By  a  charter-party,  dated  the  23d  April,  1845,  and  made  between 
Messrs.  Boyd,  ship-owners,  and  Messrs.  Mangles  &  Co., merchants,  the 
ship  Fifeshire  was  chartered  by  the  latter  for  six  calendar  months  from 
the  time  of  her  being  ready  to  sail,  and  for  such  further  time 
as  the  charterers  should  think  proper,  not  exceeding  *  eigh-  *  438 
teen  mouths  in  the  whole,  at  the  rate  of  16^.  per  ton  per  cal- 
endar month ;  such  freight  to  be  paid  as  follows :  400/.  at  the  ex- 
piration of  four  months  from  the  time  of  sailing ;  a  further  sum  of 
600/.  at  the  expiration  of  the  next  two  months ;  a  further  sum 
of  150/.  at  the  expiration  of  the* next  two  months,  and  a  like  sum  of 
150/.  at  the  expiration  of  every  succeeding  month,  until  the  termi- 
nation of  the  voyage ;  and  the  remainder  on  the  unloading  and 
delivery  of  the  cargo  at  some  port  in  the  United  Kingdom. 

On  the  24th  of  April,  the  day  following  the  date  of  the  charter- 
party,  the  following  memorandum  of  agreement  was  signed  by 
Messrs.  Mangles  &  Co.,  and  George  John  Ashton,  a  clerk  of  Messrs. 
Boyd : — 

^^  Memorandum.  That  Messrs.  Mangles  &  Go.  having,  by  a 
charter-party  dated  the  23d  instant,  hired  the  ship  Fifeshire  for  the 
term  and  at  the  freight  therein  mentioned :  It  is  hereby  agreed 
between  them  and  Mr.  O.  J.  Ashton,  that  the  trading  which  shall 
be  carried  on,  and  all  cargo  and  produce  which  shall  be  sent  on 
board  of  the  said  ship  in  pursuance  of  the  said  charter-party,  and 
all  benefit  and  advantage  which  shall  be  derived  therefrom,  shall 
be  for  and  on  the  joint  account  and  risk  of  the  said  Messrs.  Man- 
gles &  Co.  of  the  one  part,  and  the  said  6.  J.  Ashton  of  the  other 
part,  in  equal  proportions ;  and  that,  after  pajnnent  or  deduction  of 
the  freight,  and  all  incidental  expenses,  the  property  or  loss  which 
shall  arise  shall  be  borne  and  received  or  paid  by  the  said  parties 
in  equal  moieties." 

'  This  decision  was  itself  reversed  by  the  House  of  Lords,  8  H.  L.  Cas.  702 ; 
see  Boyd  v.  Mangles,  3  £xch.  887. 
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Contemporaneously  with  that  agreement,  Messrs.  Boyd  gave  to 

Messrs.  Mangles  &  Co.  their  guarantee  for  the  payment  of  the 

share  of  all  such  expenses  or  loss,  if  any,  as  might  be  sus- 

*  439    tained  in  the  course  of  the  *  adventure,  for  which  G.  J. 

Ashton  should,  by  virtue  of  the  said  agreement,  become  liable. 
The  ship  sailed  in  the  following  month  of  May.  In  that  mdnth 
.Messrs.  Boyd  obtained  from  their  bankers,  Messrs.  Dixon  &  Co., 
an  advance  of  12,000f.  upon  their  banking  account ;  and  there 
being,  on  the  1st  December  following  a  balance  of  11,000/.,  and 
interest  remaining  due  in  respect  of  that  advance,  Messrs.  Boyd 
deposited  the  charter-party  with  Messrs.  Dixon  &  Co.,  as  a  security 
for  the  same,  with  an  order  written  in  the  margin,  and  addressed 
to  Messrs.  Mangles  &  Co.,  in  these  words :  ^^  Messrs.  Mangles  & 
Co.,  —  Please  to  pay  the  amount  of  what  is  due  from  this  date  to 
Messrs.  Dixon  &  Co.,  or  their  order." 

"  J.  Boyd  &  Co.    1st  December,  1845." 

On  the  14th  March,  1846,  Dixon  &  Co.  sent  to  Mangles  &  Co.  a 
notice  in  writing,  apprising  them  of  the  deposit,  and  of  the  order 
with  which  it  was  accompanied,  and  requiring  them  to  pay  to  them, 
Dixon  &  Co..,  "  all  moneys  which  may  now  be  due,  or  may  here- 
after become  du^,  by  virtue  of  the  said  charter-party,  as  and  when 
the  same  may  become  payable." 

On  the  12th  May,  1846,  the  solicitor  of  Messrs.  Dixon  &  Co. 
called  at  the  counting  house  of  Messrs.  Mangles  &  Co.,  and  demanded 
payment  of  the  150Z.  which  had  become  due  under  the  charter-party 
on  the  1st  of  that  month ;  but,  not  finding  them  within,  he  called 
again  on  the  12th,  when  their  clerk  told  him  that  none  of  the  part- 
ners were  at  the  office,  but  that  they  had  instructed  him  to  say  that 
they  doubted  whether  they  could  safely  make  any  further  payment 
under  the  charter-party,  in  consequence  of  the  known  insol- 

*  440   vency  *  of  Messrs.  Boyd ;  adding,  however,  that  they  would 

consult  their  attorney  upon  the  subject,  if  Messrs.  Dixon  & 
Co.  would  send  them  a  demand  in  writing.  The  solicitors  of 
Dixon  &  Co.  accordingly,  on  the  16th  May,  1846,  sent  a  written 
demand  :  and,  on  the  20th,  Dixon  &  Co.  received  from  Mangles  & 
Co.  bank-notes  for  150/.,  with  a  letter  stating  it  to  be  the  amount 
then  due  on  account  of  the  charter-party.  A  few  days  after,  on 
the  25th  May,  a  fiat  in  bankruptcy  was  issued  against  Boyd,  not- 
withstanding which,  on  the  9th  July  following.  Mangles  &  Co., 
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without  anj  further  application  being  made  to  them,  paid  to  Dixon 
&  Go.  the  Bum  of  800/.,  being  the  amount  of  the  two  monthly 
payments  of  150/.,  which  became  due  on  the  Ist  June  and  1st 
July. 

On  the  17th  August,  1846,  the  ship  returned  from  her  voyage, 
and  Dixon  &  Go.  thereupon  claimed  payment  from  Mangles  &  Go. 
of  the  sum  of  8717/.  as  the  balance  of  freight  then  remaining  due  . 
under  the  charter-party:  that  demand,  however,  was  resisted  by 
Mangles  &  Go.,  on  the  ground  that  the  agreement  of  the  24th 
April,  with  which  Dixon  &  Go.  were  then,  for  the  first  time,  made 
acquainted,  though  nominally  an  agreement  with  Ashton,  was,  in 
reality,  an  agreement  with  Messrs.  Boyd,  Ashton's  name  being 
used  in  it  merely  as  their  trustee;  and  that,  after  debiting  the 
Boyds  with  one-half  of  the  expenses  of  the  voyage,  including  in  those 
expenses  the  hire  of  the  ship,  the  balance  due  to  them  in  respect  of 
the  joint  adventure  would  not  exceed  1879/.,  which  sum  Mangles 
&  Go.  offered  to  pay  to  Dixon  &  Go.  Dixon  &  Go.,  however,  re- 
fused that  offer,  and  brought  an  action  on  the  charter-party  in  the 
names  of  the  Messrs.  Boyd,  upon  which  Mangles  &  Go.  filed  the 
bill  in  this  suit  against  the  partners  in  the  firm  of  Dixon 
&  Go.,  and  against  the  Messrs.  *  Boyd  and  the  assignees  *  441 
under  their  bankruptcy,  insisting  that  Dixon  &  Go.  were 
bound,  as  well  as  the  Boyds,  by  the  agreement  of  the  24th  April, 
1845,  and  praying  an  injunction,  and  that  the  accounts  between 
the  parties  might  be  taken  on  the  footing  of  that  agreement. 

The  bill  alleged  that  the  three  documents  above  set  forth,  of  the 
28d  and  24th  April,  1845,  were  all  executed  on  the  24th  April,  and 
were  intended  to  constitute  but  one  transaction ;  viz.,  a  partnership 
between  Mangles  &  Go.  and  the  Boyds,  in  the  voyage ;  and  that  the 
mode  of  carrying  that  intention  into  effect  had  been  left  entirely  to 
the  ship  brokers  employed  by  the  respective  parties,  who  had  deter- 
mined upon  that  which  was  adopted  as  the  most  proper  and  con- 
venient one  for  carrying  out  such  an  agreement  where  one  of  the 
parties  to  it  was  the  owner  of  the  ship.  The  bill  further  alleged,  that 
the  instalments  made  payable  by  the  charter-party  were  fixed  with 
reference  to  that  agreement,  and,  on  the  calculation,  that  by  means 
thereof,  about  one-half  of  the  whole  freight,  made  payable  by  the 
charter-party,  would  be  paid  by  Mangles  &  Go.  before  the  termina- 
tion of  the  voyage. 

This  account  of  the  transaction  was  confirmed  by  the  evidence  of 
VOL.  I.  28  [  868  ] 
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both  the  ship  brokers,  and  also  by  that  of  Ashton ;  but  none  of 
these  witnesses  gave  any  explanation  of  the  circumstance  of  Ash* 
ton's  name  being  used  in  the  memorandum  of  the  24th  April 
instead  of  that  of  the  Boyds,  except  Ashton  himself,  who  said  it 
was  done  by  the  advice  of  the  solicitor  of  the  broker  employed  by 
the  Boyds,  and  under  the  impression  that  there  might  otherwise 
have  been  a  difficulty  in  bringing  an   action  on  the  charter* 

party. 
*  442  *  Dixon  &  Co.,  by  their  answer,  did  not  suggest  that 
Ashton's  name  had  been  used  with  any  fraudulent  purpose 
of  concealment,  but  rested  their  claim  to  the  balance  due  under 
the  charter-party,  upon  the  fact  of  their  haying  had  no  notice  or 
knowledge  of  the  alleged  agreement  until  after  the  bankruptcy  of 
the  Boyds. 

On  the  hearing  of  the  cause,  Vice-Chancellor  Knight  Bruce, 
being  of  opinion  that  Dixon  &  Co.,  as  the  assignees  of  the  charter- 
party,  could  stand  in  no  better  position  than  the  Boyds,  their 
assignors,  and  that  the  latter  were  bound  by  the  agreement  entered 
into  by  Ashton  as  their  trustee^  made  a  decree  restraining  the  action, 
and  directing  an  account  upon  the  footing  of  that  agreement. 

On  the  hearing  of  the  appeal, 

Mr.  C.  P.  Cooper  and  Mr.  Lovai  for  Dixon  &  Co.,  the  appel- 
lants, contended  that  Mangles  &  Go;,  by  omitting  to  disclose  their 
equity  to  Dixon  &  Co.,  when  they  first  had  notice  that  the  latter 
had  taken  a  security  on  the  charter-party,  and,  by  subsequently 
acting  in  such  a  manner  as  to  confirm  Dixon  &  Go.  in  the  belief 
that  no  such  equity  existed,  were  precluded  from  now  asserting 
it.  TroughUm  v.  GtUey^a)  Steed  v.  WhiUaker^Qi)  Himing  v. 
Ferrers,  (jc) 

Mr.  Humphry  and  Mr.  Josiah  Smithy  for  the  plainti£b  (the 
respondents),  contended,  on  the  principle  that  the  assignee  of  a 
chose  in  action  takes  it  subject  to  all  the  equities  subsisting  against 

the  assignor,  that  it  was  the  duty  of  Dixon  &  Go.  to  have 
*448  inquired  of  *th6  plaintifis,  as  the  parties  by  whom  the 

freight  was  to  be  paid,  whether  they  knew  of  any  incum- 
brance on  the  property,  before  they  took  their  security ;  observing  . 

*       (a)  Ambl.  680 ;  see  688.  (c)  Gilb.  85. 

(&)  Barnard,  220. 
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that  the  plaintiffs  had  no  conceivable  object  in  concealing  their 
equitj,  whereas  Dixon  &  Co.,  who  took  the  security  for  a  pre- 
existing debt,  had  an  obvious  interest  in  making  as  few  inquiries 
as  possible. 
On  the  conclusion  of  the  argument, 

• 

The  Lord  Chancellor,  after  recapitulating  the  facts  of  the  case, 
observed  that,  if  Mangles  &  Co.  had  had  the  same  direct  notice  of 
the  assignment  at  the  time  when  it  took  place,  which  they,  in  fact, 
received  three  months  afterwards,  and  had  allowed  it  to  take  place 
without  apprising  Dixon  &  Co.  of  their  equity,  they  would  have 
been  precluded  from  ever  after  insisting  on  the  priority  of  such 
equity :  and  that  he  should  be  very  much  surprised  to  find  that 
the  circumstance  of  the  notice,  which  was  to  deprive  a  party  of 
his  equity,  not  taking  place  until  after  the  equity  of  the  other  party 
was  created,  was  to  make  a  difference  in  the  rule  which  undoubt- 
edly existed,  where  such  notice  was  contemporaneous  with  the 
creation  of  such  latter  equity. 

On  this  point,  however,  his  Lordship  reserved  his  judgment, 
giving  the  parties  leave  to  mention  the  case  again,  if  any  authority 
could  be  found  for  such  a  distinction. 

On  a  subsequent  day  several  additional  cases  were  mentioned, 
but  none  which  threw  any  light  upon  the  point  so  reserved. 

♦The  Lord  Chancellor.  —  By  a  charter-party  of  af-  *444 
freightment,  dated  28th  April,  1845,  in  which  Messrs.  Boyd 
&  Co.  are  described  as  owners  of  the  ship  Fifeshire,  Messrs. 
Mangles  &  Co.,  in  consideration  of  the  hire  of  the  ship  for  eighteen 
months,  agreed  to  pay  certain  freight  to  Messrs.  Boyd  &  Co.  at 
different  periods,  the  ultimate  payment  to  be  upon  the  delivery  of 
the  cargo.  Upon  the  face  of  this  document  Boyd  &  Co.  are  repre- 
sented as  the  owners,  Mangles  &  Co.  as  the  charterers,  and  the 
whole  of  the  freight  is  made  payable  by  Mangles  &  Co.  to  Boyd 
&  Co.  This  charter-party  was  deposited  with  Messrs.  Dixon  &  Co. 
by  Messrs  Boyd  &  Co.,  and  the  following  memorandum  written 
upon  it :  ^'  Mangles  &  Co.  please  pay  the  amount  of  what  is  due 
from  this  date  to  Messrs.  Dixon  &  Co.  or  their  order.  John  Boyd 
&  Co.  1st  December,  1845." 
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This  was  as  a  security  to  Dixon  &  Go.  for  an  advance  of  12,000/. 
in  the  preceding  month  of  May.  Notice  of  this  deposit  and  assign- 
ment was  given  to  Mangles  &  Go.  on  14th  March,  1846,  and,  150/. 
of  the  freight  having  become  due  on  1st  May,  1846,  Messrs.  Dixon 
&  Go.,  on  the  16th  of  that  month,  claimed  payment  of  that  sum 
from  Messrs.  Mangles  &  Go.,  and  in  the  letter  making  that  claim 
mention  the  insolvency  of  Messrs.  6oy&,  although  no  fiat  had  at 
that  time  issued  against  them.  On  the  20th,  Messrs.  Mangles  & 
Go.  paid  that  150/.  to  Messrs.  Dixon  &  Go.,  and  wrote  to  them  the 
following  note :  "  We  have  the  pleasure  to  enclose  you  bank-notes 
for  150/.,  being  the  amount  due  on  account  of  charter-party  by  the 
ship  Pifeshire,  made  over  to  you  by  Messrs.  John  Boyd  &  Go.,  for 
which  be  good  enough  to  send  us  a  stamped  receipt.  Mangles  & 
Go.,  20th  May,  1846." 

On  1st  June  and  1st  July,  1846,  two  other  sums  of  150/. 
*  445  cash  having  become  due  for  freight,  Messrs.  *  Mangles  & 
Go.  on  the  9th  July,  1846,  paid  the  amomit  to  Messrs. 
•  Dixon  &  Go.  In  August,  1846,  the  ship  returned,  and  the  adven- 
ture being  completed,  it  appeared  that  a  loss  would  be  the  result, 
and  upon  application  by  Messrs.  Dixon  &  Go.  for  the  balance  due 
for  freight  from  Mangles  &  Go.  payment  was  refused,  which  led  to 
an  action  as  to  which  there  could  be  no  defence  at  law ;  and  the 
present  bill  was  filed  for  an  injunction,  which  was  ordered  by  the 
decree,  a  certain  sum  being  paid  by  Meggies  &  Go.  to  Dixon  & 
Go.  without  prejudice. 

Upon  this  state  of  facts  there  could  be  no  doubt  of  the  title  of 
Messrs.  Dixon  &  Go.  to  receive  the  whole  freight  after  the  notice 
of  14th  March,  1846.  By  the  deposit  and  indorsement  there  was 
an  equitable  assignment  of  the  debt,  with  notice  to  the  debtor ;  but 
this  case  is  met  and  has  been  decided  against  Messrs.  Dixon  & 
Go.,  upon  a  transaction  between  Messrs.  Boyd  &  Go.  and  Messrs. 
Mangles  &  Go.,  of  which  Messrs.  Dixon  &  Go.  had  no  notice. 

It  appears  that  it  was  agreed  between  Boyd  &  Go.  and  Mangles 
&  Go.  that  the  adventure  should  be  on  the  joint  account  of  those 
two  houses,  and  it  is  contended  that  Mangles  &  Go.  are  therefore 
liable  only  to  one-half  of  the  freight  made  payable  by  the  charter- 
party.  This  arrangement  was  intended  to  be  secret.  It  was  for 
that  purpose  made  in  the  first  instance  between  Mangles  &  Go. 
and  Mr.  Ashton,  a  clerk  of  Boyd  &  Go.,  who,  by  a  separate  instru- 
ment, made  themselves  responsible  for  the  acts  of  Ashton ;  and  it 
[356] 
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is  to  be  observed,  that  although  from  both  these  documents  it 
appears  that,  notwithstanding  this  secret  partnership,  the  adven- 
ture was  to  be  conducted  by  Mangles  &  Co.,  yet  there  was 
no  proof  made,  and  no  inquiry  directed,  as  to  whether  the 
deposit  of  the  charter-party  to  secure  the  12,000/.,  and  the 
borrowing  *  of  that  sum  were  not  for  the  purpose  of  the  *  446 
joint  adventure,  which,  if  such  was  the  fact,  particularly 
after  the  knowledge  and  acquiescence  of  Messrs.  Mangles  &  Co., 
would  form  a  very  important  consideration  in  deciding  upon  the 
right  of  Messrs.  Mangles  &  Co.  to  dispute  the  title  of  Messrs.  Dixon 
&  Co. ;  but  there  is,  I  think,  sufficient  to  come  to  a  very  safe  con- 
clusion upon  the  equities  of  this  case  without  taking  that  point 
into  consideration. 

Assuming,  therefore,  for  the  present  view  of  the  case,  that  Boyd 
A  Co.  did  not  borrow  or  apply  the  12,000/.  for  the  purposes  of  the 
joint  adventure,  and  that  they  had  no  right  to  pledge  the  freight 
for  securing  the  repayment  of  that  sum,  we  have  this  case,  —  that 
Mangles  &  Co.  having  a  secret  right  to  retain  one-half  of  the 
freight,  represented  by  their  charter-party  that  they  were  liable  to 
pay  the  whole,  and  that  Boyd  &  Co.  were  entitled  to  receive  the 
whole  of  it.  They,  therefore,  put  into  the  hands  of  Boyd  &  Co. 
the  means  of  imposing  upon  others,  not  merely  by  concealing  their 
own  right,  but  by  declaring  that  they  had  no  such  right,  but  that 
the  whole  belonged  to  Boyd  &  Co.  It  is  a  well-known  rule,  that 
a  party  having  a  secret  equity  who  stands  by  and  permits  the 
apparent  owner  to  deal  with  others  as  if  he  were  absolute  owner, 
and  as  if  there  was  no  such  secret  equity,  shall  not  be  permitted  to 
assert  such  secret  equity  against  a  title  founded  upon  such  appar- 
ent ownership.^  Many  decisions  have  been. founded  upon  this 
principle,  but.  this  case  does  not  rest  upon  it ;  for  not  only  was  the 
secret  equity  suppfessed,  but  the  party  claiming  it  armed  the 
apparent  owner  with  proof  resting  upon  their  own  declaration  that 
none  existed,  and,  therefore,  cannot  afterwards  dispute  an  act 
founded  upon  such  apparent  right  as  against  a  party  claiming 
under  it. 

*  The  last  case  in  the  House  of  Lords  of  Duke  of  Beau-    *  447 
fort  V.  Neald^  (a)  makes  it  unnecessary  to  refer  to  other 

(a)  12  a.  &  Fin.  249. 

>  1  Story  £q.  Jur.  §  885;  2  Sugden  Y.  &  F.  (7th  Am.  ed.)  1022,  and  note 
and  cases  cited. 
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authorities.  The  Dake  signed  and  put  into  the  hands  of  his  agent 
an  authority  to  consent  to  any  exchanges  under  an  enclosure  act,  but 
directed  him  not  to  act  upon  it  unless  under  certain  circumstances. 
The  agent  produced  the  authority,  and  agreed  to  an  exchange  not 
under  the  stipulated  circumstances ;  upon  which  ground  the  Duke 
disputed  the  agreement  so  entered  into,  but  the  House  of  Lords 
held  the  Duke  bound. 

This  case,  however,  does  not  rest  here ;  for,  whatever  knowledge 
Mangles  &  Oo.  may  have  had  of  the  transactions  before,  on  the 
14th  March,  1846,  they  had  regular  notice  of  the  deposit  and  assign- 
ment, by  which  they  were  informed,  probably  not  for  the  first  time, 
that  Boyd  &  Go.  had  assigned  the  whole  of  the  future  freight  to 
Dixon  &  Co.,  but  they  make  no  assertion  of  their  supposed  equity, 
or  raise  any  question  as  to  the  right  of  Boyd  &  Oo.  so  to  dispose 
of  the  freight,  but  on  the  contrary  pay  the  amount  due,  and  in  their 
letter  recognize  the  fact  that  the  charter-party  had  been  made  over 
to  Dixon  &  Go.  by  Boyd  &  Go.,  and  so  late  as  July,  1846,  pay  to 
them  the  two  instalments  which  had  become  due  on  the  1st  June 
and  1st  July.  These  payments  were  all  made  after  the  insolvency 
of  Boyd  &  Go. ;  the  two  last  after  a  fiat  had  issued  against  them, 
which  was  on  the  25th  May.  It  was,  therefore,  at  that  time  the 
interest  of  Mangles  &,  Go.,  if  they  had  any^  ground  for  disputing 
the  title  of  Dixon  &  Go.  under  the  deposit  and  assignment  of  Boyd 
&  Go.  to  have  resisted  these  demands,  but  it  does  not  appear  that 
they  did  'so  until  the  return  of  the  ship  in  August,  1846, 
*  448  when  it  was  ascertained  *  that  the  adventure  would  be  a  loss. 
This  conduct  of  Mangles  &  Go.  is  in  my  opinion  conclusive 
as  between  them  and  Dixon  &  Go.  If  the  act  of  Boyd  &  Go. 
required  confirmation,  it  was  sufficient  to  confirm  it,  but  it  is  per- 
haps of  more  importance,  as  proving  that  they  had  no  equity  as 
against  that  act,  and  as  of  itself  creating  a  bai*  to  any  they  might 
have  had,  by  i^ermitting  Dixon  &  Go.  to  continue  in  the  supposition 
that  their  security  under  Boyd  &  Go.  was  sufficient.  It  is  impossi- 
ble to  know  how  far  they  might  have  improved  their  position  if  the 
claim  of  Mangles  &  Go.  had  been  asserted  in  March,  1846,  or  the 
following  month  of  May,  when  the  150/.  was  paid,  although  their 
attention  was  then  called  to  the  fact  of  the  insolvency  of  Boyd 
k  Go.  • 

Upon  all  these  grounds  I  am  of  opinion  that  Dixon  &  Go.  are 
entitled  to  the  full  benefit  of  all  the  fireight  reserved  by  the  charter- 
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party  which  became  due  after  the  notice  of  Starch,  1846  ;  and  as 
they  were  made  parties  to  the  suit  solely  upon  the  ground  that  they 
were  not  so  entitled,  the  bill  as  against  them  ought  to  have  been 
and  must  be  dismissed  with  costs.  It  is,  however,  I  hope,  prob- 
able that  the  action  will  not  proceed,  but  that  the  amount  of  freight 
due  will  be  settled  between  ihe  parties. 
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1848.    Noyember  17,  18.     1849.    November  20. 

A  covenant  by  an  infant  heiress  and  her  intended  hdsband,  in  marriage  articles, 
to  settle  the  descended  estate  on  the  issue  of  the  marriage,  though  effectual 
to  defeat  any  alienation  by  the  husband  and  wife  during  the  coverture,  in- 
consistent with  the  articles,  is  not  in  itself  an  alienation  of  the  estate,  and, 
therefore,  has  not  the  effect  of  withdrawing  it  from  the  claims  of  the  ancestor's 
creditors  in  a  suit  subsequently  instituted  by  them  for  payment  of  his  debts.' 
Whether  a  settlement  executed  pursuant  to  such  articles  after  the  institution  of 

such  suit,  would  have  that  effect,  gucBre. 
*  Observations  on  the  practical  consequences,  in  possible  cases,  of  the  doctrine^ 
established  in  Spademan  v.  Tirnbrdl  (8  Sim.  253),  that  an  heir  or  devisee 
may,  by  alienation  of  the  descended  or  devised  estates,  place  them  out  of  the 
reach  of  the  ancestors  or  devisor's  creditors,  while  he  remains  personally 
liable  to  them  for  the  value  of  the  estates. 

This  was  a  suit  by  simple  contract  creditors,  for  the  administra- 
tion of  the  estate  of  an  intestate,  who  died  in  March,  1837,  leav- 
ing an  only  daughter,  an  infant,  his  heiress-at-law. 

In  the  month  of  August,  1837,  and  before  this  suit  was  insti- 
tuted, the  daughter,  being  still  an  infant,  married  the  defendant 
F.  J.  Insall,  and,  previously  to  the  marriage,  an  indenture  was 
executed  between  and  by  F.  J.  Insall  of  the  first  part,  his  intended 
wife  of  the  second  part,  and  certain  persons  as  trustees  of  the  third 
part;  whereby  the  intended  husband  and  wife  covenanted  for 
themselves  respectively,  and  for  their  respective  heirs,  executors, 
and  administrators,  that  in  case  the  marriage  should  take  effect, 
and  the  intended  wife  should  live  to  attain  twenty-one,  they  would 

»  S.  C,  1  H.  &  T.  487. 

•  See  Coope  v.  CressweU,  L.  R.  2  £q.  106. 
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join  and  concur  in  all  such  acts  and  assurances  as  should  be  nec- 
essary for  the  purpose  of  conveying  all  the  real  estates  to  which 
she  was  then  entitled,  including  the  estates  then  vested  in  her  bj 
descent  from  her  late  father,  to  the  said  trustees,  upon  trust  for 
herself  for  life,  with  remainder  to  her  intended  husband  for  life, 
with  remainder  in  trust  for  the  children  of  the  marriage  as  the 
parents  should  jointly  appoint,  and,  in  default  of  appointment,  in 
trust  for  the  children  and  their  heirs  equally.  But  the  same 
*460  deed  reserved  power  to  the  *  parties  thereto,  or  the  major 
part  of  them,  in  case  of  difference,  at  any  time  within  six 
months  after  the  intended  wife  should  attain  twenty-one,  to  revoke, 
alter,  or  vary  the  uses  and  trusts  therein  contained,  as  they  should 
think  proper,  but  subject  and  without  prejudice  to  the  provisions 
thereby  made  for  the  intended  wife. 

In  the  month  of  November,  1888,  and  before  there  was  any  issue 
of  the  marriage,  this  suit  was  instituted. 

On  the  14th  January,  1839,  Mrs.  Insall  attained  twenty-one. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2d  May, 
1840,  and  made  between  Mr.  and  Mrs.  Insall  of  the  one  part,  and 
the  trustees  of  the  articles  of  the  other  part,  and  duly  acknowl-. 
^dged  by  Mrs.  Insall,  after  reciting  that  no  settlement  had 
been  made  in  pursuance  of  the  articles,  but  that  the  parties 
were  desirous  to  carry  them  into  effect,  the  descended  estates  were 
conveyed  to  the  trustees  to  the  uses  and  upon  the  trusts  of  the 
articles,  but  with  a  power  to  Mr.  and  Mrs.  Insall,  at  any  time  dur- 
ing the  coverture,  by  a  deed  to  be  executed  in  the  presence  of  two 
witnesses,  to  revoke  such  uses  and  trusts,  and  to  limit  and  appoint 
new  ones.  And  by  another  indenture,  dated  the  4th  May,  1840, 
and  made  between  Mr.  and  Mrs.  Insall  of  the  one  part,  and  two 
new  trustees  of  the  other  part,  and  attested  by  two  witnesses,  Mr. 
and  Mrs.  Insall  revoked  the  uses  of  the  former  deed,  and  limited 
and  appointed  the  estates  to  the  new  trustees  in  trust  for  sale,  the 
proceeds  to  be  applied  first  in  payment  of  the  debts  of  the  intestate, 
as  well  by  specialty  as  by  simple  contract,  and  the  surplus  to  be 
handed  over  to  the  trustees  of  the  deed  of  the  2d  May,  upon  the 

trusts  declared  by  that  deed. 
*  461        *  In  September,  1840,  Mrs.  Insall  died,  leaving  her  hus- 
band surviving,  and  an  infant  son  and  daughter,  the  only 
issue  of  the  marriage. 

On  the  13th  July,  1844,  a  bill  was  filed  on  behalf  of  the  infant 
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daughter  against  the  mfant  son,  the  trustees  of  the  deed  of 
2d  May,  and  the  trustees  of  the  deed  of  the  4th  May,  praying  that 
the  deed  of  the  2d  May  might  be  reformed  by  striking  out  the 
power  of  revocation  therein  contained,  as  being  inconsistent  with 
the  articles ;  and  that  the  deed  of  the  4th  May  might  be  declared 
void,  and  that  the  estates  might  be  reconveyed  to  the  uses  of  the 
deed  of  the  2d  May,  as  so  reformed.  That  cause  came  on  to  be 
heard  before  the  Vice-Ohancellor  of  England  on  the  27th  July, 
1844,  when  a  decree  was,  made,  by  which  it  was  declared  that  the 
trustees  of  the  deed  of  the  4th  May  were  trustees  of  the  legal 
estate  upon  the  trusts  of  the  articles,  and  they  were  ordered  to 
reconvey  the  estates  accordingly. 

The  creditors'  suit  came  on  to  be  heard  before  Vice-Chan- 
cellor  WiORAM  in  December,  1845,  when  the  usual  accounts  of  the 
personal  estate  of  the  intestate  were  directed,  and  ftirther  direc- 
tions were  reserved.  The  Master  having  found  that  the  personal 
estate  was  insufficient  for  the  payment  of  the  debts,  the  Yice- 
Chancellor,  on  the  hearing  for  further  directions,  made  a  decree, 
by  which  it  was  declared  that,  notwithstanding  the  articles  and  the 
deeds  of  the  2d  and  4th  May,  the  descended  estates  were  liable  to 
make  good  such  deficiency,  and  they  were  ordered  to  be  sold 
accordingly. 

From  that  decree  the  two  infant  children  appealed. 

Mr.  Wood  and  Mr.  Malins  appeared  for  the  appellants. 

*  7%e  Solicitor' General  and  Mr.  De  Gex  for  the  respon-  *  462 
dents. 

The  argument  in  support  of  the  appeal  was  in  substance  as  fol- 
lows :  It  is  clear  that  a  covenant  by  an  adult  heiress  to  settle  the 
descended  estates  on  her  marriage,  is  such  an  alienation  of  them 
as  will  withdraw  them  from  the  claims  of  her  ancestor's  creditors : 
Matthews  v.  Jones^  (a)  Spackma/n  v.  Timbrellj  (6)  Richardson  v. 
Hortonj  (c)  and  the  question  is,  whether  a  similar  covenant  by  an 
infant  heiress  has  not  the  same  operation,  unless  and  until  it  be 
repudiated  by  the  heiress  after  her  disability  is  removed,  or,  if  she 
die  under  disability,  by  her  heir.     Now  it  is  a  well-established  doo- 

(a)  2  Anst.  506.  (c)  7  Beay.  112. 

(6)  8  Sim.  253. 
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trine  that  the  contracts  of  infants,  with  the  exception  of  such  as 
are  plainly  on  the  face  of  them  to  their  disadvantage,  are  not  abso- 
lutely void,  but  only  voidable.  They  may  be  enforced  by  the  infant 
at  any  time,  though  they  cannot  be  enforced  against  him  until  they 
have  been  confirmed  by  him  after  his  disability  has  ceased,  (a) 
Where  the  infant  is  a  female,  who  afterwards  marries  during  her 
infancy,  the.  disability  does  not  determine  with  the  infancy,  but 
continues  during  the  coverture.  If  she  dies  during  the  coverture, 
the  same  right  of  repudiation  that  she  had  passes  to  her  heir,  but 
in  the  mean  time  the  contract  subsists,  subject  only  to  be  annulled 
at  the  election  of  such  heir  so  soon  as  he  is  competent  to  make 
such  election.  Whittingham^s  Case,  (b)  That  this  is  tlie  condition 
of  such  a  contract  during  that  interval  is  evident  from  the  case  of 
Dumford  v.  La/ne^  (c)  where  the  issue  of  a  maiTiage,  claiming 

under  such  a  covenant  by  their  mother  in  her  marriage  arti- 
*  453    cles,  sought  to  set  aside  mortgages  of  the  mother's  *  estates 

executed  by  her  and  her  husband  after  she  had  attained 
twenty-one,  as  being  in  derogation  of  the  rights  of  the  issue  under 
the  articles.  And  Lord  Thurlow,  after  great  consideration, 
decreed  the  mortgagees  to  stand  seised  to  the  uses  of  tlie  articles ; 
the  principle  of  which  decision  was  followed  by  the  Vice-Chan- 
cellor  of  England  in  his  decree  of  1844,  in  favour  of  one  of  the 
present  appellants;  and  though  it  is  true  that  Lord  Thublow 
rested  his  decision  on  the  covenant  of  the  husband,  and  not  on 
that  of  the  wife,  it  is  difficult  to  understand  how  the  interests  of 
the  plaintifib  in  the  estates,  which  the  decree  recognized,  could 
have  existed  if  the  covenant  of  the  wife  had  been  considered  to 
be  wholly  void.  Li  Zouch  v.  Parsons^  (d)  which  was  not  a  case  of 
contract,  but  of  an  actual  conveyance  by  an  infant  mortgagee  in 
fee,  it  was  held  that  such  an  act  on  the  part  of  an  infant  was  not 
void,  but  only  voidable ;  and  that  as  the  mortgage  had  been  paid 
off,  and  the  conveyance  was  therefore  made  in  discliarge  of  a  legal 
duty,  the  infant  should  not  be  permitted  to  avoid  it.  The  same 
doctrine  was  recognized  with  a  special  reference  to  that  case,  by 

Lord  Eldon  in v.  Handcock.  (e)     So,  in  the  present  case,  if 

instead  of  merely  covenanting   to   settle  the  estates,  the  infant 
heiress  had  executed  a  deed  purporting  actually  to  convey  them, 

(a)  See  Warwick  v.  Bruce,  2  M.  &  (c)  1  B.  C.  C.  106. 

S.  205,  affirmed  on  appeal,  6  Taunt.  118.  ((Q  3  Burr.  1808. 

(6)  8  Co.  43.  (c)  17  Vea.  388. 
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such  a  deed  would  not  have  been  absolutely  void,  but  voidable  only ; 
and  it  is  impossible,  in  equity,  to  give  any  less  operation  to  a  cov- 
enant to  convey,  than  to  an  actual  conveyance.  But,  secondly, 
supposing  the  articles  alone  not  to  -amount  to  such  an  alienation 
as  would  withdraw  the  estates  from  the  claims  of  the  ancestor's 
creditors,  the  deed  of  the  2d  May,  1840,  which  recited,  an  intention 
to  perform  the  articles,  and  was  valid  so  far  as  it  was  conformable 
to  them  (t.  c,  all  but  the  clause  reserving  the  power  of  rev-  • 
ocation),  Was  clearly  such  an  *  alienation.  And  if  it  be  *  464 
objected  to  that  deed  that  it  was  not  executed  until  aAer 
the  institution  of  the  suit,  the  answer  is  twofold  :  first,  that  that  cir- 
cumstance is  immaterial,  provided  the  deed  was  executed,  as  it 
was,  before  any  decree  was  made  for  sale  of  the  estates ;  and, 
secondly,  that  the  deed  being  (so  far  as  it  was  valid)  in  pursuance 
of  the  articles,  would  relate  back  in  its  operation  to  the  date  of  the 
articles,  which  were  confessedly  anterior  to  the  institution  of  the 
suit,  (a) 

On  the  part  of  the  respondents,  the  following  cases  were  referred 
to  on  the  subject  of  contracts  and  conveyances  by  infants :  Nigkt^ 
ingale  v.  Earl  Ferrers y  (6)  Godsal  v.  Webby  (c)  Basting's  v.  Orde,  (d) 
Simson  v.  JoneSy  (e)  Frost  v.  WolvestoUy  (g-)  Milner  v.  Lord  Hare- 
wood.  (A) 

Towards  the  close  of  the  argument. 

The  Lord  Chancellor  observed  that,  if  the  covenant  in  the 
articles  was,  as  the  counsel  for  the  respondents  contended,  abso- 
lutely void,  the  articles  would  indirectly  confer  a  great  benefit  on 
the  creditors :  for  it  was  clear  that  if  there  had  been  no  articles, 
the  husband  and  wife  might  at  least  before  suit,  on  her  attaining 
twenty-one,  have  withdrawn  the  estates  from  the  creditors  by  any 
alienation  that  they  thought  fit  to  make;  whereas  the  articles 
restricted  them  to  an  alienation  in  conformity  therewith.  And 
subsequently  his  Lordship  put  this  case,  as  illustrating  the  incon- 
venience of  holding  such  a  covenant  by  an  infant  on  her  mar- 
ri^e,  to  be  absolutely  void.  Suppose  articles  to  settle  an  estate 
on  a  younger  son ;  the  mother  die9  without  executing  a  settle- 

(a)  See  Thornton  v.  Illingworth,  2  (d)  11  Sim.  205. 
B.  &  C.  S24.                                                         (0)  2  R.  &  M.  365. 

(b)  3  P.  Wms.  206.  (g)  Str.  94. 

(c)  2  Ke^n,  99.  (A)  18  Yes.  259. 
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*  455    ment ;  *  according  to  the  Solicitor-Gteneral's  argument,  the 

eldest  son  might  take  it,  though  it  might  have  been  the 
intention  that  he  should  be  provided  for  bj  the  father's  estate,  and 
the  younger  son  by  the  mother's. 

1849.    NoYember  20. 

The  Lord  Chancellor. — The  appellants  are  the  infant  children 
of  the  late  Mrs.  Insall,  who  was  the  daughter  and  heiress  of 
Thomas  Stanley  Hill.  This  Thomas  Stanley  Hill  died  intestate, 
seised  in  fee-simple  of  the  estates  in  question,  which  were  subject 
to  divers  incumbrances,  and  he  died  indebted  upon  simple  contract 
to  an  amount  far  exceeding  the  value  of  his  personal  estate ;  and 
such  simple  contract  creditors  have  now  the  same  remedies  against 
the  real  estate  which  specialty  creditors  had  formerly.  This 
infant  heiress  married  whilst  an  infant,  having,  together  with  her 
intended  husband  before  the  marriage,  signed  articles,  by  which  it 
was  agreed  that  these  estates,  so  vested  in  her,  should  be  settled 
for  the  benefit  of  the  husband  and  wife  and  children,  with  a  power 
in  certain  events,  and  in  a  certain  manner,  to  vary  the  trusts  as 
provided  by  the  settlement. 

On  2d  May,  1840,  after  the  wife  had  attained  twenty-one,  the 
estates  were  conveyed  in  due  form  upon  the  trusts  of  the  articles, 
reserving  a  power  of  revocation,  which  was  attempted  to  be  carried 
into  effect  by  another  deed  of  4th  May,  1840.  But,  by  a  decree 
of  the  yice-Chancellor  of  England,  of  27th  July,  1844,  in  a  suit 
in  which  the  present  appellant,  Mary  Insall,  the  daughter  of  the 
marriage,  was  plaintiff,  and  William  Insall,  the  other  appellant, 
the  son  of  the  marriage,  was  a  defendant,  the  mother  having  pre- 
viously died,  it  was  declared  that  the  husband  was  bound  by 

*  466    the  articles  *  of  24th  August,  1837,  and  that  the  power  of 

revocation  reserved  in  the  settlement  of  2d  May,  1840,  was 
contrary  to  the  agreement  in  the  articles,  and  that  such  power  and 
also  the  appointment  made  in  pursuance  thereof  by  the  deed  of 
4th  May,  1840,  was  invalid  in  equity,  and  that  the  appointees 
under  this  deed  were  trustees  of  the  estates  in  question  (subject 
to  all  such  mortgages,  charges,  and  other  incumbrances,  if  any,  to 
which  the  same  was  or  were  subject  or  liable  previous  to  the  execu- 
tion of  the  said  deed  of  2d  May,  1840)  for  the  uses  and  trusts  of 
the  said  articles  of  24th  August,  1837.  This  decree  ascertains 
and  regulates  the  rights  and  interests  of  the  appellants,  and  they 
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cannot  be  heard  to  raise  any  objection  in  this  suit  to  what  was 
decided  by  that  decree ;  but  the  object  of  this  suit  is  to  obtain 
payment  by  the  simple  contract  creditors  of  the  late  Mrs.  Insall's 
father,  out  of  the  real  estates  which  descended  to  her.  The  effect 
of  that  decree  appears  to  me  to  be  to  reduce  this  case  to  the 
question  whether  the  articles  of  1837  affected  the  claims  of  these 
creditors.  Authorities  were  quoted  for  the  purpose  of  showing 
what  would  have  been  the  effect  of  such  articles  if  the  heir  had 
been  twenty-one  at  the  time.  It  is  quite  unnecessary  to  consider 
that  point,  for  the  heir  in  this  case  being  an  infant,  her  contract 
would  not  affect  the  interests  of  others  in  this  estate,  and  the 
decree  of  the  Yice-Ghancellor  has  decided  that  the  subsequent 
transactions  in  1840  were  inoperativef,  except  so  far  as  they  affected 
the  legal  estate,  making  the  appointees  trustees  for  the  purposes 
of  the  articles.  If  then  the  articles,  being  merely  a  contract  by 
an  infant  heir,  did  not  affect  the  claims  of  the  creditors,  and  the 
decree  has  decided  that  the  subsequent  transactions  had  not  that 
effect,  what  objection  can  there  be  to  the  decree  of  Vice-Chancellor 
WiGBAM,  which  is  the  usual  decree  in  a  creditor's  suit  ? 

*The  recent  cases  of  Spackman  v.  TimbreU(a)  and  *467 
Richardson  v.  Horton  (6)  were  referred  to,  for  the  purpose 
of  proving  that  any  alienation,  though  not  being  a  sale,  by  the  heir 
of  a  debtor  whose  debts  exceeded  the  amount  of  his  personalty, 
placed  his  land  out  of  the  reach  of  his  creditors ;  and  such  aliena- 
tion it  was  contended  had  taken  place  in  the  present  case.  It 
appears  to  me,  that  the  decree  of  1844  excludes  the  latter  proposi- 
tion of  fact,  and  therefore  makes  it  unnecessary  to  consider  the 
proposition  of  law;  for  that  decree  recognizing  the  operation  of 
the  deed  of  1840,  so  far  as  relates  to  the  legal  estate,  declares 
that  the  appointees  were  trustees  for  the  uses  and  trusts  of  the  arti- 
cles of  1837,  declaring  in  terms  that  the  appointment  of  4th  May, 
1840,  was  invalid  in  equity,  and  that  the  power  reserved  in  the 
deed  of  2d  May,  1840,  was  contrary  to  the  articles,  and  invalid  in 
equity.  It  does  not  profess  to  correct  the  deed  of  2d  May,  by 
striking  out  the  power,  which  would  have  been  contrary  to  the 
obvious  intention  of  the  parties,  whp,  two  days  after  the  power 
was  reserved,  professed  to  execute  it  by  the  deed  of  4th  May,  the 
whole  obviously  being  one  and  the  same  transaction ;  but  in  effect 

(a)  S  Sim.  253.  (&)  7  Beav.  112. 
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the  decree  treated  and  declared  the  whole  transaction  of  1840  as 
void  in  equity,  and  operative  only  as  it  affected  the  legal  estate, 
referring  all  the  beneficial  interests  of  the  parties  to  the  articles  of 
1837.  Upon  these  articles,  therefore,  the  present  rights  of  the 
parties  must  depend,  and  the  case  upon  these  articles  is  simply 
that  of  an  agreement  by  an  infant  heir  upon  marriage  never  carried 
into  effect.  It  is  too  late  to  contend  that  such  a  contract  is 
binding  on  the  infant.  Clcmgh  v.  Clough,  (a)  Simson  v.  Jones.  (6) 
How,  then,  can  such  an  agreement  defeat  the  claims  of 
*  458  *  creditors  existing  at  the  time  it  was  entered  into  ?  There 
is  neither  sale  nor  alienation,  and  notwithstanding  the  well- 
founded  observations  as  to  the  law  treating  the  heir  as  liable  to 
the  ancestor's  debts  to  the  extent  of  assets  descended,  and  not  the 
land  itself  as  liable,  it  is  certain  that  this  Court  gives  to  the 
creditors  the  benefit  of  this  right  by  selling  the  land.  If,  therefore, 
before  alienation  creditors  file  their  bill  for  that  purpose,,  they 
obtain  the  decree  now  appealed  from;  and  the  decree  of  1844 
having  decided  that  there  was  no  [subsequent]  alienation,  the  land 
under  that  decree  is  still  in  the  hands  of  the  heir.  There  is 
nothing  in  this  view  of  the  case  inconsistent  with  the  decision  of 
the  Master  of  the  Bolls  in  Richardson  v.  Horton^  for  his  Lordship 
says, "  by  taking  proper  proceedings,  the  specialty  creditors  may 
obtain  payment  out  of  the  descended  or  devised  real  estates  in  the 
hands  of  the  heir  or  devisee,  but  if  such  proceedings  are  not  taken, 
the  heir  or  devisee  may  alienate,  and  in  the  hands  of  the  alienee 
the  land  is  not  liable,  though  the  heir  or  devisee  remains  personally 
liable  to  the  extent  of  the  value  of  the  land  descended." 

This  last  observation,  which  is  a  necessary  consequence  of  the 
principal  point  decided,  would  deserve  much  consideration  if  the 
principle  of  this  decision  were  now  in  question.  An  infant  heiress 
in  possession  of  real  estates,  subject  up  to  the  moment  of  her 
marriage  to  debts  by  her  ancestor,  upon  that  event  settles  the 
land,  taking  probably  to  herself  and  her  husband  life-estates.  K 
by  so  doing  she  becomes  personally  liable  to  all  such  debts,  whilst 
she  part»  with  the  property  out  of  which  they  ought  to  be  paid,  a 
state  of  things  may  arise  which  none  of  the  parties  could  intend, 
and  which  may  make  it  more  than  ever  necessary  to  see  to  the 
situation  of  the  ancestor's  affairs. 

(a)  6  Ves.  717.  (6)  2  R.  &  M.  366. 
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*  I  do  not,  by  this  observation,  intend  to  intimate  any    *  459 
opinion  as  to  the  soundness  of  the  principle  upon  which  that 
and  the  other  cases  are  founded,  but  only  to  suggest  a  consideration 
of  one  of  the  consequences  which  seems  to  flow  from  it. 

I  observe  that  the  decree  of  1844  declares  that  the  appointees 
are  trustees  for  the  uses  and  trusts  of  the  articles  [subject  to  all 
such  mortgages,  charges,  and  other  incumbrances,  if  any,  to  which 
the  same  hereditaments,  or  any  part  thereof  were  subject  or  liable 
previous  to  the  execution  of  the  indenture  of  2d  May,  1840].  (a) 
It  is  true  that  the  debts  in  question  could  not  strictly  be  called 
charges  or  incumbrances  to  which  the  lands  were  subject  or  liable, 
although  this  Court  would  have  sold  the  lands  to  pay  them,  but 
there  seems  ground  for  supposing  that  the  words  in  the  decree 
were  intended  to  comprehend  them;  for  as  to  mortgages  and 
regular  charges  and  incumbrances  the  reservation  was  useless,  and 
the  Vice-Chancellor,  in  his  judgment,  speaking  of  the  provision  in 
the  deed  of  4th  May,  1840,  for  payment  of  these  debts,  says  that 
such  provision  was  not  of  much  moment,  as  the  lands  were  liable 
to  the  debts.  If  that  be  the  meaning  of  the  deoree,  all  other  argu- 
ments would  be  excluded.  I  do  not,  however,  proceed  upon  that 
ground,  but  upon  th^  main  point  decided  by  the  decree  of  1844 
that  the  attempted  alienation  was  of  no  effect  in  equity,  and  that 
the  parties  were  remitted  tb  their  rights  under  the  articles,  which 
could  not  in  my  opinion  affect  the  preceding  claims  of  the  cred- 
itors.   I  therefore  affirm  the  decree  with  costs. 


*  The  Corporation  of  London  as  Trustees  of  CHRIST'S  *  460 
HOSPITAL  V.  GRAINGER  and  Others.^ 

NoTember.  1849.    December. 

Bequest  to  the  corporation  of  R.  on  certain  truBts  for  the  benefit  of  the  poor  of 
the  town  of  R.,  with  a  proyiso  that,  if  the  corporation  of  R.  should,  for  one 
whole  year,  neglect  to  observe  the  directions  of  the  will,  the  gift  should  be 

(a)  The  clause  within  crotchets  forms  no  part  of  the  decree  as  recited  in  the 
pleadings,  from  which  alone  the  statement  in  p.  451,  is  taken,  the  reporter  hay- 
ing been  unable  to  procure  a  copy  of  the  decree  itself. 

»  S.  C,  IH.  &T.688. 
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uUerly  Toid,  and  the  property  be  transferred  to  the  corporation  of  L.  in  trust 
for  a  hospital  in  the  town  of  L.  After  the  corporation  of  R.  had  acted  in 
disregard  of  the  directions  of  the  will,  with  the  knowledge  of  the  corporation 
of  L.  and  the  hospital,  for  more  than  twenty  years,  a  suit  was  instituted 
on  behalf  of  the  hospital,  daiming  the  property  under  the  proviso. 

ffdd,  1st.  That  a  contingent  limitation  over,  of  property,  from  one  charity  to 
another,  is  not  within  the  principle  of  the  rule  against  perpetuities ;  and, 
therefore,  that  the  limitation  in  question  was  no  infringement  of  that  rule.* 

2dly.  That  the  limitation  might  well  take  effect,  notwithstanding  the  rule  that  a 
charitable  purpose  shall  not  be  disappointed  by  the  neglect  of  the  trustee ; 
the  testator,  in  this  case,  having  expressly  made  the  gift  over  to  depend  upon 
the  conduct  of  the  trustee. 

3dly.  That  the  delay  of  the  plaintiffi  in  making  their  claim  furmshed  no  ground 
of  defence  against  it,  either  to  the  corporation  of  R.  or  to  the  Attorney- 
General,  as  representing  the  general  interests  of  charity  in  that  town. 

Observations  on  the  impropriety  of  a  party  appealing  from  a  decree  which  he 
had  not  opposed  in  the  Court  below. 

The  material  facts  and  circumstances  of  this  case,  which  has 
been  already  reported  in  the  Court  below,  (a)  and  the  several 
points  raised  on  the  hearing  of  the  appeal,  are  sufficiently  stated 
for  the  purpose  of  this  report  in  the  following  judgment. 

2%e  Solicitor-  General  and  Mr.  Blunt  appeared  for  the  Attorney- 
General,  the  appellant. 

Mr.  Stuarty  Mr.  J.  Parker j  and  Mr.  Freeling  for  the  plaintifis 
(the  respondents). 

Mr.  Bethelly  Mr.  Bacon^  and  Mr.-Selwyn  appeared  for  the 
Beading  Trustees,  but  were  not  heard. 

The  Lord  Chancellob.  —  This  is  an  appeal  by  the  Attorney- 
General,  who  is  a  defendant  in  the  cause,  and  the  first  question  to 
be  considered  is  the    position  which   the  Attorney-General  has 

assumed  by  this  re-hearing. 
*  461       *  The  Corporation  of  London,  as  governors  of  Christ's 

Hospital,  by  ^e  bill  claimed  certain  property  which  had  been 
left  by  the  testator  John  Hendricke,  in  1624,  to  the  corporation  of 
Beading,  for  certain  charitable  purposes  in  that  town,  with  a  di- 

(a)  16  Sim.  83. 

>  See  1  Jarman  Wills  (8d  £ng.  ed.),  273 ;  Came  v.  Long,  4  Jur.  N.  S.  474 ; 
6  Jur.  N.  S.  639;  27  L.  J.  Oh.  689;  29  L.  J.  Ch.  608. 
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rection  that  if  the  donees  should  for  a  year  neglect,  omit,  or  fail  to 
perform  the  directions  of  his  will,  such  gift  should  be  utterly  void, 
and  should  forthwith  be  paid  and  transferred  to  the  Corporation  of 
London  for  the  benefit  of  Christ's  Hospital.  The  strict  execution 
of  the  directions  of  the  will  having  been  found  inconvenient,  an  in- 
formation was  filed  by  the  Attorney-General  in  the  Court  of  Ex- 
chequer against  the  corporations  of  London  and  Reading,  which 
led  to  a  decree  in  1639,  varying  the  purposes  and  application  of 
the  charity,  but  still  confined  to  Reading ;  and  providing,  as  in 
the  will,  that  if  the  Corporation  of  Reading  should  neglect  to  per- 
form the  directions  of  the  decree,  or  should  misemploy  the  trust 
property,  and  such  neglect  and  misemployment  should  continue 
for  a  year,  the  legacy  should  be  void  and  of  no  efiect  as  to  Read- 
ing, and  that  the  property  should  be  forthwith  paid  and  transferred 
to  the  Corporation  of  London,  for  the  benefit  of  Christ's  Hospital. 

That  the  directions  of  this  decree  as  well  as  those  of  the  will 
have  been  neglected  and  unperformed  for  the  period  of  far  more 
than  one  year,  is  a  fact  clearly  established,  and  not  in  dispute  on 
this  rehearing.  Upon  this  fact  the  Corporation  of  London  by  their 
bill  sought  to  recover  the  property  for  the  benefit  of  Christ's  Hos- 
pital, and  this  the  decree  of  the  Vice-Chancellor  directed.  The 
Attorney-General  was  properly  a  party  to  this  suit,  but,  as  it  ap- 
pears, took  no  part  in  the  discussion.  To  this  there  could  be  no 
objection,  there  being  before  the  Court  parties,  the  trustees  for  the 
town  of  Reading,  immediately  interested  in  resisting  the 
claim  *  of  the  plaintifis :  but  that  course  could  only  be  un*  *  462 
objectionable  upon  the  Attorney-General's  having  con- 
sidered that  he  might  properly,  not  only  leave  the  discussion  to 
the  other  defendants,  but  abide  by  the  decision  upon  it.  I  cannot 
approve  of  any  party  after  a  decree,  which  he  did  not  oppose,  re- 
opening the  discussion  by  a  rehearing.  As  to  such  a  party  the 
proceeding  is  in  efiect  an  original  hearing.  What  might  be  the 
result  of  such  an  attempt  by  an  ordinary  party,  I  need  not  now 
decide ;  because  in  cases  of  charities  the  Court  is  less  strict  in 
enforcing  its  rules  of  proceeding,  and  will  not  upon  such  an  ob- 
jection refuse  to  hear  such  case  as  the  Attorney-General  may  have 
to  make. 

This  leads  to  the  consideration  of  what  the  case  is  that  the  At- 
torney-General can  make  upon  this  rehearing.     The  only  case  he 
can  make,  and  what  he  has  attempted,  is  to  show  that  the  bill 
VOL.  I,  24  [  869  ] 


♦  462  CASES  IN  CHANCERY. 

ought  to  have  been  dismissed;  that  so  far  as  this  cause  is  con- 
cerned, the  Court  ought  to  have  decided  that,  although  the  direc- 
tions of  the  will  and  of  the  decree  of  the  Exchequer  have  been 
wholly  neglected,  and  the  charity  property,  therefore,  misapplied, 
the  town  of  Beading  is  nevertheless  to  continue  in  the  enjoymeni 
of  the  property.  Such  in  point  of  form  must  be  the  contention  of 
tiie  Attorney-General ;  but  such  is  not  and  cannot  be  his  real  ob- 
ject ;  but  he,  finding  that  the  decree  shuts  out  the  case  which  he 

had  thought  it  right  to  present  to  the  Court  upon  an  infor- 
*  463    mation,  (a)  takes  this  step  to  remove  that  impediment  *  out 

of  his  way.  This  again  shows  how  unfortunate  it  was  he 
did  not  raise  the  whole  case  in  the  Court  below,  which  might  and 
ought  to  have  been  done  by  the  cause  and  the  information  being 
heard  together.  This  Court  is  well  justified  in  regretting,  and 
possibly  in  complaining,  that  this  was  not  done ;  but  I  do  not  think 
it  right  upon  these  grounds  to  decline  giving  my  opinion  upon  the 
points  raised  now  for  the  first  time  by  the  Attorney-General,  and  I 
proceed,  therefore,  to  consider  them,  bearing  in  mind  that  this  is 
a  gift  to  a  corporation  upon  certain  charitable  trusts,  with  a  proviso 
tliat  in  a  certain  event  such  gift;  shall  cease,  and  the  property  be 
transferred  to  another  corporation  for  certain  other  charitable 
trusts ;  and  that  the  event,  upon  which  such  cesser  and  transfer 
were  directed  to  take  place,  has  happened. 

Brown  v.  Higgs  (6)  was  indeed  cited,  as  proving  that  the  gift 
over  could  not  take  efiect  from  the  act  of  the  trustees.  That  case 
not  only  does  not  support  that  proposition,  but  proceeds  upon  a 
principle  inconsistent  with  it ;  for  it  only  upon  this  point  decided, 
that  the  object  of  a  testator  should  not  be  disappointed  by  the 
neglect  of  a  trustee ;  but  in  this  case  the  testator  has  made  the 
gift  over  to  depend  upon  the  act  of  the  trustee ;  and  to  hold  that 
the  act  of  the  trustee  was  inoperative  for  that  purpose,  would  be  to 
defeat  and  not  to  forward  his  object.  The  Attorney-General,  how- 
ever, further  contends  that  this  provision  for  cesser  and  transfer 
was  void  as  repugnant  to  the  original  gift.    This  is  so,  if  the  origi- 

(a)  Previously  to  the  institutioii  of  this  suit,  an  information  had  been  filed 
by  the  Attorney-General  on  the  recommendation  of  the  charity  commissioners 
(but  to  which  the  present*  plaintifis  were  not  made  parties),  praying  a  scheme 
for  the  future  regulation  of  the  charity,  and  suggesting  a  cypris  application  of 
its  funds  to  the  building  and  endowment  of  schools  in  the  town  of  Reading. 

(6)  8  Ves.  674. 
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* 
nal  gift  was  indefeasible,  but  not  otherwise,  and  that  is  the  ques- 
tion ;  the  proposition  therefore  is  only  a  consequence  of  the  point 
in  dispute,  if  decided  one  way,  and  not  an  argument  for  the 
decision. 

*  It  was  then  argued  that  it  was  void,  as  contrary  to  the  *  464 
rules  against  perpetuities.  These  rules' are  to  prevent,  in 
the  cases  to  which  they  apply,  property  from  being  inalienable 
beyond  certain  periods.  Is  this  effect  produced,  and  are  these 
rules  invaded  by  the  transfer,  in  a  certain  event,  of  property  from 
one  charity  to  another  ?  If  the  Corporation  of  Reading  might  hold 
the  property  for  certain  charities  in  Reading,  why  may  not  the  Cor- 
poration of  London  hold  it  for  the  charity  of  Christ's  Hospital  in 
London  ?  The  property  is  neither  more  nor  less  alienable  on  that 
account. 

The  next  argument  was,  that  the  forfeiture  created  by  the  will  was 
destroyed  by  the  decree,  and  that  the  forfeiture  created  by  the 
decree  was  inoperative,  being  beyond  the  jurisdiction  of  the  Court. 
These  arguments  are  not  very  consistent.  If  the  Court  exceeded 
its  jurisdiction  in  the  provision  for  the  transfer,  the  provisions  of 
the  will  were  not  affected  by  it ;  but  in  fact  the  decree  only  varied 
the  first  trusts  perscribed  by  the  will,  substituting  others ;  but  pre- 
served the  forfeiture ;  and  whether  the  forfeiture  imder  the  will  or 
under  the  decree  be  the  operative  provision  is  not  material,  it  being 
established  that  the  event  has  happened  which  under  either  was  to 
create  the  cesser  and  transfer.  To  meet  this  answer,  it  was  con- 
tended, that  the  bill  sought  relief  only  imder  the  provisions  of  the 
will ;  but  that  is  not  so,  for  the  bill  alleges  that  "  the  plaintiffs  are 
advised  that  imder  the  circumstances  before  stated,  the  limitation 
over  in  favour  of  the  plaintiffs  contained  in  the  will  has  taken  effect, 
and  that  the  plaintiffs  are  now  entitled  under  the  provisions  of  the 
will  and  of  the  decree  to  have  the  estates  and  property  transferred 
to  them." 

But  lastly,  it  was  contended,  that  the  plaintiffs'  claim  was 
barred  by  time,  more  than  twenty  years  having  *  elapsed  *  465 
since  the  facts  which  are  said  to  have  created  the  forfeiture, 
and  since  the  plaintifis  knew  of  these  facts.  Time  is  permitted  to 
create  a  bar  in  order  to  quiet  titles.  Is  then  the  Attomey-Greneral 
contending  that  time  has  sanctioned  the  breaches  of  trust  com- 
mitted by  the  Corporation  of  Reading,  and  that  the  purposes  to 
which  they  applied  the  trust  property  are  not  to  be  disturbed? 
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This  cannot  be,  and  is  not  the  object  of  the  Attomey-General- 
His  object  is  to  let  in  the  jurisdiction  of  the  Court  for  the  purpose 
of  having  the  property  applied  to  purposes  distinct  from  any  pro- 
visions of  the  will  oj  decree.  He  repudiates  the  purposes  to  which 
the  Corporation  of  Beading  were  directed  to  apply  the  property, 
as  much  as  he  does  those  to  which  the  Corporation  of  London 
were  directed  to  apply  it.  Is  this  quieting  the  title  of  the  corpora- 
tion, or  of  those  who  now  claim  in  their  place  ?  (a)  The  question 
is  not  whether  time  is  a  bar  to  any  claim  adverse  to  the  title  of  the 
original  donee ;  but  whether  such  title  is  to  be  superseded  in  favour 
of  those  to  whom  upon  failure  of  such  title  the  testator  has  given 
the  property,  or  in  favour  of  general  charity  unconnected  with  any 
expressed  object  of  the  testator.  If,  indeed,  there  were  adverse 
claims  between  cestui  que  trusts ,  time  might  create  a  bar  as  between 
them,  though  it  could  not  as  between  a  cestui  que  trust  and  a 
trustee,  upon  the  principle  ultimately  established  in  Cholmondeley 
V.  Clinton;  (6)  but  that  is  not  the  case  here :  both  the  contending 
parties,  the  Attorney-General  and  the  plaintiffs,  under  the  same 
facts,  claim  the  property  which  up  to  the  present  time  has  remained 

in  the  bands  of  the  forfeiting  party  who  no  longer  disputes 
*  466   the  forfeiture.     As  between  the  Attorney-General  *  and  the 

plaintiffs  there  has  not  been  any  adverse  title  or  possession. 
Some  confiision  may  have  arisen  from  the  use  of  the  word  for- 
feiture. In  one  sense,  the  cesser  of  one  set  of  trusts,  and  the 
commencement  of  the  other  may  be  considered  as  a  forfeiture, 
but  the  form  and  substance  of  the  provision  is  rather  a  substitu- 
tion of  one  tru^t  for  another.  The  property  was  vested  in  the 
Corporation  of  Reading,  but  in  a  certain  event  they  were  to  be- 
come trustees  of  it  for  Christ's  Hospital.  Now  if  the  effect  of 
these  provisions  was  to  constitute  the  Corporation  of  Reading  in 
the  event  which  happened,  trustees  for  Christ's  Hospital,  until 
they  transferred  the  property  as  directed  (and  such  it  would  seem 
was  the  only  interest  they  had,  and  the  only  duty  they  had  to 
perform)  there  could  not  have  arisen,  as  between  them  and  the 
plaintiffs,  any  question  of  time  or  adverse  possession :  but  that  is 
not  the  question  I  have  to  consider. 

(a)  t.  e.  The  defendants,  Grainger  and  others,  who  had  been  appointed  by 
the  Lord  Chancellor  trustees  of  the  charity  estates  under  the  provisions  of  the 
Municipal  Reibrm  Act. 

(6)  2  J.  &  W.  1. 
[372] 


THE  OORPOBATION  OF  BOCHESTEB  V.  LEE.        *  466 

It  appears  to  me  that  the  Attorney-General  cannot  mamtain  the 
points  he  has  attempted  to  establish  upon  this  rehearing,  and  that 
the  decree  of  the  Vice-Chancellor  must  be  affirmed. 


♦  The  Corporation  of  ROCHESTER  v.  LEE.^        ♦  467 

1848.    NoTember9.    1849.    Januarj  25.    November  23. 

On  an  issue  directed  at  the  hearing  of  a  cause,  the  defendant  obtained  a  yerdicty 
and  a  motion  b^  the  pkintiflT  for  a  new  trial  having  been  refused,  the  bill  was, 
on  further  directions,  dismissed.  The  plaintiff  afterwards  gave  notice  of  an 
appeal  motion  for  a  new  trial,  and  also  presented  a  petition  of  appeal  from 
the  final  order  of  dismissal ;  but  on  the  appeal  motion  coming  on  to  be  heard 
first,  the  Court  refused  to  hear  it  separately,  being,  as  matters  then  s^od,  a 
motion  in  a  dismissed  suit. 

On  the  two  proceedings  afterwards  coming  on  to  be  heard  together,  it  appearing, 
that  the  plaintiff^s  title  to  equitable  relief  depended  on  a  legal  right,  and  that 
that  right  depended  more  on  questions  of  legal  presumption  than  on  any  dis- 
puted fact,  the  Court,  not  being  perfectly  satisfied  with  the  result  of  the  trial, 
discharged  both  the  orders  appealed  firom,  and  made  an  order  retaining  the 
bill  for  a  twelvemonth  with  liberty  to  the  plaintiff  to  bring  an  action,  although 
the  o  iginal  decree,  directing  the  issue,  was  not  appealed  from.' 

When  a  bill  is  dismissed  Jon  the  merits,  the  insertion  of  a  clause  that  the  dismissal 
shall  be  without  prejudice  to  any  question  but  that  specifically  put  in  issue  by 
the  pleadings,  is  superfluous ;  for  the  dismissal  of  the  bill  without  such  reservar 
tion,  would  only  be  a  bar  as  to  matters  in  issue  in  that  suit  between  the  same 
parties,  and  the  Court  has  no  power  to  interfere  with  the  effect  which  such  a 
decree  may  have,  as  a  matter  of  evidence,  in  any  future  proceeding  in  which 
it  might,  without  such  reservation,  be  legitimately  used  as  evidence.' 

Th£  plaintiffs  in  this  suit  claimed  to  be  entitled  as  owners  of  the 
port  of  Rochester  to  a  certain  metage  duty  upon  every  ton  of  coal 
brought  by  sea  into,  and  landed  within,  the  said  port ;  and  the  bill 
prayed  an  account  and  payment  of  such  duty  upon  certain  coals 

>  S.  C,  2  De  G.,  M.  &  G.  427. 

'  Such  was  the  former  English  practice.  But,  by  the  present  practice,  the  Court 
of  Chancery  must  determine  every  question  of  law  and  fact  incident  to  the  relief 
sought ;  except  that  where  questions  of  fact  may  be  more  conveniently  tried  at 
assizes,  or  nisi  pritu,  issues  may  be  directed.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
967,  968  and  notes ;  (3d  Am.  ed.)  1013,  1118  d  seq. 

'  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  and  notes ;  (4th  Am.  ed.)  993  d  seq, ;  (3d 
Am.  ed.)  1009-1J12  and  notes. 
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which  had  been  landed  within  the  port  bj  the  defendant  for  his 
private  consumption  between  the  1st  June,  1843,  and  the  1st  July, 
1845. 

The  defendant  disputed  the  right  claimed  by  the  plaintiffs  gen- 
erally ;  but  insisted  further,  that  if  the  right  existed  at  all,  it  was 
confined  to  coals  imported  for  sale. 

At  the  hearing  of  the  cause  before  Vice-Chancellor  Knight 

Bruce,  his  Honor  at  first  suggested  that  the  proper  course  would 

be,  to  retain  the  bill  with  liberty  to  the  plaintiffs  to  bring  an  action ; 

but' afterwards,  at  the  request  of  the  defendant,  he  made  an 

*  468    order  by  which  *  after  reciting  such  request,  and  the  consent 

of  the  defendant,  by  his  coimsel,  to  have  the  question  decided, 
by  an  issue  instead  of  an  action,  the  following  issue  was  directed: 
Whether  the  corporation  as  the  owners  of  the  port  of  the. city  of 
Rochester  were,  on  the  7th  day  of  August,  1845  (the  date  of  the 
filing  of  the  bill),  lawfully  entitled  to  demand  and  receive  the  toll 
or  duty  in  question  upon  every  ton  of  coal  brought  by  water  to  and 
unloaded  within  the  port,  for  the  weighing  or  being  ready  to  weigh 
the  same.  And  if  the  jury  should  find  any  special  matter  it  was 
to  be  indorsed  on  the  postea. 

The  issue  was  tried,  and  the  verdict  was,  that  the  plaintiffs  were 
not  owners  of  the  port  of  the  city  of  Rochester,  nor  were  they 
entitled  on  tlie  7th  August,  1845,  &c.  [following  the  terms  of  the 
issue] .  But  there  was  an  indorsement  on  the  posteuj  that  the  cor- 
poration were  and  are  entitled  to  the  payment  in  question  upon  all 
coals  brought  by  water  and  unloaded  within  the  said  city  and  the 
liberties  thereof  for  sale  only. 

The  plaintifis  afterwards  moved,  before  the  Vice-Chancellor,  for 
a  new  trial,  but  the  motion  was  refused ;  and  upon  the  hearing  of 
tlie  cause  for  further  directions,  his  Honor  having  ascertained  that 
the  last-mentioned  order  had  not  been  appealed  fi:om,  made  a  final 
decree,  dismissing  the  bill,  "without  prejudice  to  any  question 
except  the  question,"  &c.  [the  question  proposed  by  the  issue]. 

The  plaintiffs  afterwards  gave  notice  of  an  appeal  motion,  before 
the  Lord  Chancellor,  for  a  new  trial,  and  also  presented  a  petition 
of  appeal  from  the  order  on  fiirther  directions. 

*  469        *  The  appeal  motion,  in  the  first  instance,  came  on  to  be 

heard  separately  ;  but,  upon  its  being  opened, 

Mr.  Wigram,  for  the  defendant,  objected  that  it  could  not  be 
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heard,  as  the  cause  was  out  of  Court  by  the  order,  on  fiirther  direc- 
tions, dismissing  the  bill. 

Mr.  Russell^  contra,  compared  the  case  to  the  ordinary  one  of  an 
appeal  from  an  order  after  consequential  proceedings  have  been  had 
under  it. 

The  Lord  Cha^cellob.  —  Suppose  your  motion  made,  that  it 
succeeds,  and  that  a  new  trial  is  granted ;  what  is  to  be  done  then, 
there  being  no  suit  in  Court?  Mr.  Wlgram^  I  suppose,  will  say 
that  whatever  proceeding  you  bring  on  first^  the  other  order  is  a 
bar  to  it.  The  only  course  in  such  a  case  is  to  bring  both  the  pro- 
ceedings on  together.  At  all  events,  I  cannot  hear  this  motion, 
being,  as  the  matter  now  stands,  a  motion  in  a  dismissed  suit. 

1849.    January  25. 

On  a  subsequent  day,  the  appeal  motion  and  petition  came  on  to 
be  heard  together. 

The  Attomey-Q-eneral^  Mr.  Russell^  and  Mr.  Lewis  appeared  for 
the  plaintiffs. 

Sir  F.  l^esiffery  Mr.  Wigraniy  Mr.  Shapter^  and  Mr.  Bovill  (of 
the  common-law  bar)  for  the  defendant. 

November  23. 

The  Lord  Chancellor.  —  By  the  order  appealed  from,  the  bill 
is  dismissed ;  which  is  a  bar  to  any  future  suit  in  this  Court 
by  the  *  corporation  against  the  defendant  for  the  matters  *  470 
claimed  by  this  bill.  It  is  true  fhat  there  is  a  reservation  of 
any  other  claim  the  corporation  may  make ;  (a)  but  that  reserva- 
tion has,  I  conceive,  no  effect,  for  the  dismissal  without  any  reser- 
vation could  only  be  a  bar,  as  to  matters  in  issue  in  this  cause 
between  the  same  parties.  The  Court  has  no  power  to  interfere 
with  the  effect  which  the  dismissal  of  the  bill  may  have  upon  the 
claim  made  by  the  corporation,  or  to  regulate  the  extent  and  effect 

(a)  It  was  stated  at  the  bar  that  this  reserradoii  was  introduced  in  conse- 
quence of  a  suggestion  which  had  been  made  in  the  course  of  the  proceedings, 
^at  if  the  corporation  were  not  entitled  to  the  due  in  question  as  a  port  due, 
they  were  entitled  to  it,  and  might  in  another  proceeding  claim  it,  as  a  town 
due. 
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which  may  arise  from  it  as  a  matter  of  evidence  in  any  future  con- 
test. The  effect  of  the  dismissal,  therefore,  will  be  to  operate  as  a 
bar  against  any  future  suit  in  this  Court  by  the  corporation  against 
the  defendant  for  the  same  purpose,  and  to  create  a  great,  though 
not  irremediable,  difficulty  in  the  assertion  of  such  claim  at  law ; 
and  if  the  plaintiffs  should,  nevertheless,  succeed  at  law,  the  door 
of  this  Court  would,  by  the  dismissal,  be  shut  against  them,  if 
applied  to  for  such  account  and  consequential  relief  as  a  Court  of 
Law  has  not  adequate  means  of  giving.  It,  therefore,  becomes  this 
Court  in  such  a  case  to  be  very  sure  that  the  opinion  it  has  formed 
against  the  plaintiffs'*  title  is  correct  before,  by  the  dismissal  of  the 
bill,  it  throws  such  difficulties  in  the  way  of  the  plaintiffs.  This 
case  affords  a  strong  illustration  of  the  propriety  of  that  practice 
established  by  my  predecessors,  and  acted  upon  by  myself,  in  cases 
of  equitable  relief  founded  upon  a  purely  legal  title,  of  requiring 
the  plaintiff  to  establish  his  title  at  law  before  granting  the  assist- 
ance of  this  Court  to  give  to  such  legal  title  its  proper  effect, 
*  471  *  except  in  cases  of  injunction,  or  others  in  which  immediate 
interposition  may  be  necessary. 
Had  the  Vice-Chancellor  Benight  Bruce  acted  upon  the  opinion 
he  at  first  expressed,  and*adopted  the  course  he  first  suggested,  of 
retaining  the  bill,  giving  the  plaintiffs  liberty  to  establish  their  title 
at  law,  the  present  difiiculty  could  not  have  arisen,  and  all  the 
expense  incurred  since  the  decree  would  have  been  saved.  The 
difiiculty  to  which  I  allude  is  this,  that  by  the  dismissal,  there  is  a 
judgment  against  a  purely  legal  title  which,  though  not  barred, 
cannot  but  be  much  prejudiced  by  such  judgment,  and  that,  in  a 
case  in  which  two  recent  judgments  at  law  (a)  in  other  cases 
seem  to  be  inconsistent  with  suchMismissal. 

[His  Lordship  then  referred  to  and  commented  upon  several 
passages  of  the  summing  up  of  the  learned  judge  at  the  trial :  and 
concluded  by  expressing  his  opinion  that  they  were  calculated  to 
induce  the  jury  to  think  that  they  had  not  that  latitude  for  presum- 
ing a  title  to  the  port  which  the  law  allows  them.  His  Lordship 
then  proceeded  as  follows :  — ] 

I  have  entered  into  these  considerations  of  what  passed  at  the 

(a)  Jenkins  o.  Harvey,  2  Or.,  M.  A  Rose.  893,  and  Corporation  of  Rochester 
V.  Levi,  not  reported. 
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trial  of  the  issue,  not  because  I  have  to  decide  upon  the  question 
whether  a  new  trial  ought  to  have  been  ordered,  but,  because  in 
the  exercise  of  the  duty  of  reviewing  the  order  upon  further  direc- 
tions, I  have  to  consider  whether  I  have  sufficient  to  satisfy  me  that 
the  plaintiffs  have  no  right  to  the  duty  as  claimed,  against  the  defend- 
ant in  this  suit. 

Had  what  I  think  the  proper  course  been  pursued,  that 
is,  retaining  the  bill,  giving  the  plaintiffs  leave  to  *  bring  *  472 
such  action  as  they  might  be  advised  for  the  purpose  of 
establishing  their  alleged  right  at  law,  the  result  of  that  action 
would  have  been  conclusive,  and  this  Court  would,  if  the  plaintiffs 
succeeded,  have  had  only  to  give  effect  to  the  right  so  established ; 
but  by  directing  an  issue  the  Court .  reserved  to  itself  the  duty 
of  deciding  upon  a  mere  legal  title  with  the  assistance  of  a  jury 
only,  and  without  the  opinion  of  a  Court  of  Law  which  an  action 
would  have  included ;  and  that,  in  a  case  depending  much  more 
upon  questions  of  legal  presumption  than  upon  any  disputed  fact. 
That  duty  so  reserved  must  be  performed  upon  further  directions  ; 
but  in  order  to  discharge  it  the  Court  ought  to  be  satisfied,  not  only 
that  there  was  no  miscarriage  in  the  trial  of  the  issue,  but  that 
with  all  the  assistance  the  Court  can  derive  from  such  trial,  it  is  in 
a  situation  satisfactorily  to  decide  upon  the  legal  title  in  question. 
I«cannot  feel  that  I  am  in  that  situation:  I  think  the  matter  in 
dispute  much  too  doubtful  to  justify  this  Court  in  binding  the  par- 
ties by  a  dismissal  of  the  bill,  or  in  dealing  with  it  at  all  without  a 
more  regular  and  effectual  consideration  at  law. 

It  is  upon  further  directions  competent  for  the  Court,  if  it  re- 
quires further  information  and  assistance,  to  put  the  case  into  such 
course  for  that  purpose  as  it  may  think  fit.  Another  trial  of  an 
issue  would,  from  what  I  have  already  said,  be  unsatisfactory,  and 
open  to  all  the  objections  of  the  last.  The  only  other  course  is 
what  I  regret  was  not  adopted  in  the  first  instance,  namely,  to 
give  the  plaintiffs  liberty  to  bring  such  action  as  they  may  be  ad- 
vised for  the  purpose  of  establishing  their  alleged  title,  and  to 
postpone  the  further  directions  until  after  such  action  shall  have 
been  disposed  of;  that  is,  for  one  year,  the  Vice-Chancellor's  order 
being  reversed.    This  is  the  order  I  propose  to  make.^ 

>  An  action  is  ordered  to  be  tried  in  a  Court  of  Law  when  the  equity  is  baaed 
on  a  strictly  legal  right.    Fisher  v.  Carroll,  1  Jones  (Law),  N.  C.  27. 

[877] 


478  CASES  IN  CHANGEBT. 


•  478      •In  the  Matter  of  ST.  CATHERINE'S  HALL, 

CAMBRIDGE. 

Ih;  parte  GOODWIN. 

« 

1848.    December  21.     1849.    December. 

The  words  *'  A  CoUegii  emohtmentis  reeedere,^^  in  College  statates,  held  to  im- 
port an  absolute  forfeiture  of  a  fellowship,  and  not  merely  a  temporary  sus- 
pension of  the  right  to  receive  the  emoluments  thereof. 

The  word  ' '  discedere  ^^  in  College  statutes,  as  applied  to  a  fellow  vacating  his 
fellowship,  held  not  to  be  confined  to  a  vacancy  by  death. 

This  was  an  appeal  to  the  Lord  Chancellor,  acting  on  behalf  of 
her  Majesty,  as  visitor  of  the  college. 

The  question  was,  whether  the  petitioner,  who  had  been  elected 
a  fellow  of  the  college  in  1840,  had  incurred  a  forfeiture  of  his  fel- 
lowship under  the  third  chapter  of  the  College  statutes.  The 
statutes  were  framed  in  the  year  1478  by  the  Rev.  Robert  Wood- 
lake,  D.D.,  the  founder.  The  chapter  in  question  was  as  fol- 
lows :  — 

''Item  statuimus  et  ordinamus,  qudd  in  dict&  aul&  pr»ter 
magistrum  sint  sex  socii  sive  plures  sive  pauciores  juxta  rationebi 
proveutuum  et  reddituum  diet®  domiis.  Temporibus  vero  quibus 
socii  ellgendi  sunt  banc  formam  subsequentem  observari  volumus ; 
videlicet,  qudd  magister  vel  socii  prssdicti,  habit&  consideratione 
inter  se  prius  et  diligenti  examinatione  eruditionis  et  conversationis 
eorum  qui  eligendi  sunt,  communi  omnium  consensu  aut  saltem 
ex  consensu  magistri  et  majoris  partis  communitatis  illos  in  dicti 
coUegii  socios  eligant,  quos  eruditione,  scientifi,  ac  morum  hones- 
tate  maxim^  abundare  crediderint;  ita  tamen  ut  iidem  intra 
regnum  Angli»  oriundi  sint,  et  in  artibus  magistri  sint  aut  ad 
minimum  in  iisdem  baccalaurei,  idque  ex  doctioribus  qui  hal)eri 
possint.  Eligantur  tantum,  si  commodd  fieri  potest,  Presbyteri  aut 
Diaconi;  aut  alioqui  provideatur  ut  ex  numero  sociorum 

*  474   duo  *  ad  minimum  sint  Presbyteri  et  unus  Diaconus.     Si 

autem  aJiquis  ex  illis  discesserit,  senior  juxta  admissionem 

eorum  qui  nondum  sunt  Presbyteri  aut  Diaconi  intra  nnius  anni 

spatium  Presbyterum  aut  Diaconum  prout  hujus  statuti  ratio  postu- 

laverit  se  fieri  curet,  aut  alioqui  &  collegii  emolumentis  recedat, 
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nisi  fuerit  aliquis  ex  junioribus  qui  in  decedentis  Presbyteri  aut 
Diaconi  locum  su&  sponte  succedere  velit." 

The  circumstances  which  raised  the  question  were  as  follows :  — 

On  the  10th  November,  1846,  there  were  three  fellows  besides  the 
petitioner,  two  of  them  were  in  priest's  and  the  other  in  deacon's 
orders ;  but  on  that  day  one*  of  the  fellows  in  "priest's  orders 
vacated  his  fellowship,  and  the  fellow  in  deacon's  orders  died  on 
the  1st  April,  1847.  One  of  these  vacancies  was  filled  up,  on  the 
14th*  April,  1847,  by  the  election  of  a  layman :  the  other  on  the 
2l8t  October,  1847,  by  the  election  of  a  person  who  was  then  in 
deacon's  orders ;  and  of  these  the  former  was  not  ordained  a  dea- 
con, nor  the  latter  a  priest,  until  the  10th  January,  1848 ;  so  that 
for  more  than  one  year  from  the  10th  November,  1846,  the  college 
had  been  without  the  prescribed  number  of  two  fellows  in  priest's 
orders,  and  one  in  deacon's :  and  as  the  petitioner  had  not  within 
that  time  taken  orders,  he  was  declared  by  the  college  to  have 
forfeited  his  fellowship,  and  accordingly,  at  a  college  meeting  on 
the  7th  December,  1847,  his  vote,  on  his  tendering  it  as  a  fellow, 
was  rejected.  The  petitioner,  however,  by  his  petition  submitted 
that,  according  to  the  true  construction  of  the  statutes,  the  effect 
of  the  above  chapter  was  not  to  cause  him  to  vacate  his  fellowship 
at  the  expiration  of  one  year  from  the  time  when  the  number  of 
fellows  in  holy  orders  was  reduced  below  that  required 
*  by  the  statutes,  but  only  to  deprive  him  from  that  time  of  *  475 
the  profits  and  emoluments  of  the  fellowship,  until  the  full 
number  of  fellows  in  holy  orders  should  have  been  made  up  and 
completed.  And  in  support  of  this  construction,  he  relied  on  several 
other  chapters  of  the  statutes,  as  showing  that  where  a  forfeiture 
was  clearly  intended,  it  was  expressed  in  other  and  less  ambiguous 
language. 

The  chapters  so  referred  to  (omitting  immaterial  parts)  were  as 
follow :  — 

6th.  Item  statuimus  et  ordinamus,  qudd  si  aliquis  sociorum 
dicti  collegii  super  Hssresi,  Simoni&,  perjurio  manifesto,  furto 
notabili  .  .  .  vel  super  aliis  criminibus  majoribus  publicd  per 
idoneos  testes  convictus  fuerit  coram  ma^tro  et  sociis  .^ .  .  ex  eo 
tempore  ^  dicto  coUegio  et  omnibus  ejus  emolumentis,  hujus 
nostras  ordinationis  rigore,  sine  ullft  ali&*  promonitione  ipso  fiekcto 
prorsus  ezdusus  sit  et  ejectus,  absque  omni  appellationis  et  juris 
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remedio,  null&  etiam  magistri  et  sociorum  remissione  seu  dispensa- 
tione  in  h&c  parte  omnino  valiturft. 

8th.  Item  ...  si  aliquis  sociorum  ^  coUegio  ultra  sexaginta  dies 
in  anm>  continuos  vel  interpolatione  abfiierit,  nisi  prqpter  infirmi- 
tatem  suam  ipsius  aut  parentum,  vel  propter  aliquam  aliam  legiti- 
mam  et  justam  causam,  judicio  ihagistri  aut  ejus  vicem  gerentis 
approbandam,  ipso  facto  k  collegio  pr»dicto  amotum  esse^  et  pro 
non  9ocio  haberi  volumus  et  statuimus,  absque  appellationis  facti 
vel  juris  remedio.  • 

9tli.  Statuimus  etiam  ut  si  quis  sociorum  patrimonium  h»redi- 
tatem  aut  feodum  seculare  perpetuum  ultra  valorem  decem  mar- 

carum  communibus  annis  aut  sacerdotium  sive  beneficium 
*  476    ecclesiasticum  habuerit,  vel  *  assecutus  fiierit,  is  post  unum 

annum  completum  immediate  post  hujusmodi  patrimonii 
sive  sacerdotii  assecutionem  ^  collegio  pr»dicto  et  emolumentis 
ejusdem,  prsssentis  statuti  auctoritate,  recedat  et  pro  non  socio  ex 
eo  tempore  babeatur. 

On  the  hearing  of  the  petition, 

Mr,  Cowlinff  and  Mr.  Malins  appeared  for  the  petitioner,  and 
in  addition  to  the  points  raised  bj  the  petition  itself,  contended 
that  the  words  "  si  aliquis  ex  his  discesserit,"  were  to  be  taken  as 
referring  only  to  a  vacancy  by  death,  and,  therefore,  that  the  case 
provided  for  by  the  third  chapter  had  not  occurred. 

Mr,  Bethell  and  Mr.  Tarriano  appeared  for  the  master  and 
fellows  of  the  college. 

1849.    December. 

The  Lord  Chancellor. — The  argument  in  support  of  the  peti- 
tion took  a  much  larger  range  than  the  petition  warranted.  The 
petitioner  did  not  dispute  that  the  facts  which  took  place  brought 
his  case  within  the  forfeiture  described  in  the  third  chapter  of  the 
statutes,  but  submitted  that  such  forfeiture  did  not  affect  the  title 
to  the  fellowship,  but  only  the  title  of  the  fellow  to  the  profit  of 
it,  until  the  full  number  of  fellows  in  holy  orders  should  have  been 
made  up  and  completed;  but  in  argument  it  was  contended, 
that  the  facts  did  not  bring  the  case  within  the  third  chapter 
at  all,  for  that  the  vacancy  provided  for  was  a  vacancy  by 
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death  only,  which  rested  upon  the  sapposition  that  the  words 
si  atitem  aliquis  ex  his  discesserit  meant  only  if  any  of  them 
should  die,  that  being,  it  was  contended,  the  primary  and 
proper  meaning  of  the  *  word  decedo  or  discedo  when  used  •  477 
alone.  Such  a  construction  would  defeat  the  obvious  object  . 
of  the  founder,  which  being  to  keep  up  the  number  of  clerical 
fellows,  to  three,  of  whom  one  might  be  only  a  deacon,  he  provided 
for  supplying  the  place  of  any  vacancy  amongst  such  clerical  fel- 
lows ;  but  if  the  provision  applies  only  to  vacancy  by  death,  the 
object  would  fail  of  being  attained  in  all  vacancies  arising  from 
other  causes.  The  answer  to  the  argument  however  is,  that  the 
primary  and  proper  meaning  of  the  word  decedo  or  discedo  used 
alone  is  not  death,  any  more  than  the  English  word  to  depart  (the 
primary  meaning  attributed  to  the  word  discedo  by  Ainsworth) 
means  death.  It  is  often  used  by  itself  to  express  that  meaning, 
as  ^'  my  departed  friend  ;J'  but  this  life  is  in  that  case  understood, 
though  often  not  expressed,  when  the  meaning  is  obvious  without 
it.  In  Ainsworth's  Dictionary,  "  to  die  "  is  one  of  eight  meanings 
attributed  to  the  words  decedo  and  discedo^  and  is  placed  seventh 
in  that  list ;  and  in  the  examples  given  from  Cicero,  it  is  not  used 
by  itself  to  express  that  meaning  —  "  &  nobis  discessit,"  "  de  vitft 
decedere.*'  It  appears  to  me,  therefore,  that  there  is  no  founda- 
tion for  this  argument,  and  that  the  petition  very  properly  confined 
the  case  to  the  extent  of  the  forfeiture  and  the  consequences 
intended  to  be  attached  to  it.  The  word  "  senior  "  clearly  means 
seniority  amongst  the  lay  fellows,  without  reference  to  seniority 
as  between  him  and  the  fellows  who  had  held  the  vacated  fellow- 
ship. 

The  only  real  question  is  the  meaning  of  the  words  "  h,  coUegii 
emolumentis  recedat."  Do  they  mean  a  forfeiture  of  the  fellow- 
ship, or  (as  contended  by  the  petitioner)  only  such  profit  and 
emolument  of  it  as  are  of  a  lucrative  or  pecuniary  profitable  char- 
acter, until  the  full  number  of  fellows  in  holy  orders  shall  have 
been  made  up  and  completed?  It  is,  in  the  first  place, 
*  to  be  observed  that  the  college  ask  only  for  an  interpreta-  •  478 
tion  of  words  used,  not,  perhaps,  according  to  their  most 
obvious  meaning,  and,  therefore,  attended  with  some  difficulty; 
but  the  petitioner  asks  not  only  for  a  forced  interpretation  of  words 
used,  but  the  addition  of  words  and  provisions  not  only  not  to  be 
found  in  the  terms  used,  but  to  which,  it  appears  to  me,  that  there 
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is  nothing  to  lead.  Why  is  the  word  "  recedo  "  to  be  construed  to 
mean  a  temporary  and  casual  retiring  from  the  emoluments  of  the 
college  ?     When  Horace  wrote, 

"  Senes  ut  in  olia  tuta  recedant,^ 

he  did  not  mean  to  express  a  temporary  retirement ;  so  there  is  no 
ground  for  confining  the  meaning  of  the  word  "  emolumcntum " 
to  Buch  emoluments  as  are  of  a  lucrative  or  pecuniary  profitable 
character ;  meaning,  as  it  does,  any  benefit,  advantage,  or  interest. 
But  what  is  there,  in  these  expressions  used,  to  justify  a  construc- 
tion tlmt  the  forfeiture  or  loss  should  continue  only  until  the  ftill 
number  of  fellows  in  holy  orders  should  have  been  made  up  ?  The 
terms  used,  implying  permanency,  not  only  do  not  justify  such  a 
construction,  but  negative  it.  I  am  of  opinion  that  it  cannot  be 
adopted;  and  what  would  be  the  consequence  if  it  were  to  be 
adopted  ?  Clearly  a  result  adverse  to  the  obvious  intention  of  the 
founder.  He  did  not  confine  the  college  to  the  election  of  a  new 
fellow  in  holy  orders,  if  two  priests  and  one  deacon  were  already 
fellows,  but  prescribed  a  mode  of  supplying  the  loss  of  one  of  the 
three,  by  calling  upon  the  senior  lay  fellow  to  take  holy  orders. 
If  he  obeyed  the  call,  the  college  might  elect  a  lay  fellow ;  and  so 
they  might  if,  by  refusing  to  do  so,  he  forfeited  his  fellowship ;  but 
if  he  might  refuse  and  still  retain  his  fellowship,  and  enjoy  all  its 

advantages  after  the  election  of  the  new  fellow,  who  in  that 
•  479    case  must  be  in  holy  orders,  the  college  *  would  be  deprived 

of  the  opportunity  of  selecting  a  clerical  or  a  lay  fellow ; 
and  power  would  be  given  to  the  senior  lay  fellow  of  depriving 
them  of  their  option.  Again,  the  forfeiture  or  penalty  was 
obviously  imposed,  for  the  purpose  of  compelling  the  senior  lay 
fellow  to  take  holy  orders  himself,  or  to  provide  the  means  of 
supplying  the  deficiency;  but  how  could  that  be  aflfected  by  the 
loss  of  one  year's  income  to  a  man  determined  not  to  take 
orders  ? 

Every  consideration,  therefore,  negatives  the  construction  con- 
tended for  by  the  petitioner :  but  it  is  true,  as  X  have  said,  that 
there  is  some  difficulty  in  the  interpretation  of  the  words  as  con- 
tended for  by  the  college,  although  this,  perhaps,  is  not  very  mate- 
rial, as  their  construction  must  prevail  if  that  contended  for  by 
the  petitioner  must  be  rejected.  This  difiiculty  consists  not  so 
much  in  the  terms  used  as  in  the  manner  in  which  the  founder 
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has  expressed  similar  intentions  in  other  provisions  of  the  statutes ; 
and  the  sixth,  eighth,  and  ninth  chapters  have  been  referred  to 
for  that  purpose.  In  the  two  first  the  provision  is  expressed*  in 
terms  so  different  from  that  now  under  consideration,  that  I  do  not 
think  they  can  fairly  be  considered  as  auxiliary  to  the  interpre- 
tation of  it ;  but  the  ninth  is  more  directly  applicable.  It  provides, 
upon  any  fellow  becoming  possessed  of  property,  or  of  an  eccle- 
siastical benefice  of  certain  value,  he,  after  one  year ''  k  coUegio 
sine  aul&  prsdictfi  et  emolumentis  ejusdem,  prssentis  statuti  auo- 
toritate,  recedat,  et  pro  non  socio  ex  eo  tempore  habeatur."  And 
the  argument  is,  that  if  the  forfeiture  under  the  third  statute  had 
been  intended  to  be  equally  exclusive,  it  would  have  been  described 
by  similar  words  and  expressions.  This  is  certainly  an  observa- 
tion entitled  to  much  consideration ;  and  if  it  had  been  pos- 
sible, consistently  *  with  the  provisions  of  the  founder  and  •  480 
his  obvious  intention,  to  give  to  the  expressions  used  in  the 
third  statute  a  meaning  different  from  that  which  must  be  given  to 
those  used  in  this  ninth,  it  might  have  much  weight  in  deciding 
between  two  possible  meanings  ;  but  I  think  that  this  does  not  occur 
in  this  case,  and  that  the  only  rational  construction  is,  to  give  to  both 
sets  of  words  the  same  meaning,  which  is  indeed  much  more  amply 
and  clearly  expressed  in  the  ninth  than  in  the  third,  but  which  is 
not  inconsistent  with  the  words  or  expressions  used  in  the  third,  as 
indeed  is  proved  by  the  words  of  the  ninth  chapter  itself;  for  the 
words  there  used,  ^^  k  coUegio  et  emolumentis  ejusdem  recedat," 
show  that  in  this  sentence,  at  least,  the  words  recedat  d  collegii 
emolumentis  meant  a  permanent  relinquishment,  and  not  a  tempo- 
rary or  casual  suspension.  The  college  only  asks  that  the  same  con- 
struction may  be  given  in  the  third  statute  to  the  same  words  used 
in  the  ninth,  as  to  which  the  founder  has  expounded  the  meaning. 
Such  would  have  been  the  conclusion  to  which  I  should  have 
come,  had  I  had  nothing  but  the  words  of  the  statute  before  me ; 
but  when  I  find  similar  words  receiving  the  same  construction  in 
other  statutes  of  other  colleges,  and  the  imiversally  received  con- 
struction, from  the  earliest  time,  of  such  being  the  true  meaning 
of  the  expressions  used,  I  cannot  but  feel  fortified  in  the  opinion  I 
have  formed,  and  must  therefore  hold  that  the  college  have  put  a 
right  construction  upon  their  statutes,  and  that  the  petitioner's 
petition  must  be  dismissed. 
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1849.    November  6. 

A  railway  company  by  their  Act,  had  power  to  make  a  railway  from  E.  to  P. 
The  original  undertaking  being  found  impracticable,  the  majority  of  the  share- 
holders agreed  to  construct  a  railway  from  E.  to  L.,  a  very  small  portion  of 
the  line  originally  contemplated.  An  injunction  was  granted,  at  the  suit  of 
an  individual  shareholder,  restraining  the  company  from  making  that  limited 
portion  only.* 

Tms  was  an  application  on  behalf  of  the  defendants,  the  di- 
rectors of  the  Direct  London  and  Portsmouth  Railway  Company, 
and  of  the  Direct  London  and  Portsmouth  Railway  Company, 
to  reverse  an  order  made  by  the  Master  of  the  Rolls  on  the 
14th  June,  1849,  whereby  it  was  ordered  that  an  injunction 
should  issue  to  restrain  the  defendants  from  applying  the  capital 
or  funds  of  the  Direct  London  and  Portsmouth  Railway  Company, 
or  any  part  thereof,  in  or  towards  the  construction  of  a  railway 
from  the  Croydon  and  Epsom  Railway,  commencing  by  a  junction 
therewith  in  the  parish  of  Epsom,  to  Leatherhead  in  the  county  of 
Surrey,  only,  or  any  otherwise  than  for  the  purpose  of  making 
and  completing  a  railway  from  the  Croydon  and  Epsom  Railway 
to  the  parish  of  Portsea,  in  or  near  to  the  town  of  Portsmouth,  in 
the  county  of  Southampton,  in  pursuance  of  the  powers  tlien  vested 
in  them  by  Act  of  Parliament ;  and  that  the  injunction  so  granted 
might  be  dissolved. 

It  appeared  from  the  bill,  which  was  filed  on  the  1st  Jime,  1849, 
by  the  plaintiff,  on  behalf  of  himself  and  all  other  the  proprietors 
of  shares  in  the  Direct  London  and  Portsmouth  Railway  Company,^ 
except  the  defendants,  that  the  Act  by  which  the  company  was 
constituted  (and  which  was  passed  on  the  26th  June,  1846)  enacted 
that  the  railway  should  commence  by  a  junction  with  the  Croydon 
and  Epsom  Railway,  and  should  pass  through  the  various  parishes 

»  S.  C,  12  Beav.  126,  188. 

'  2  Story  £q.  Jur.  §  1559 ;  2  Redfield  Railw.  (3d  ed.)  325 ;  See  Bagshaw 
r.  Eastern  Union  Railway.  Co.,  2  M^N.  &  6.  389,  and  cases  in  note  (2) ; 
Hodgson  0.  £arl  of  Powis,  1  De  O.,  M.  &  G.  6,  12. 

'  In  regard  to  the  right  of  a  plaintiff  and  other  shareholders  to  institute  such 
a  suit,  see  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  243,  244,  and  notes  and  cases  cited. 
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in  the  Act  specified,  and  should  terminate  in  the  parish  of 
Portsea,  •in  or  near  Portsmouth,  and,  among  other  provi-  *  482 
sions,  that  the  company  should  not  take  tolls  for  the  use  of 
the  railway,  until  the  works  required  to  be  made  should  have  been 
completed ;  that  the  Act  also  proyided  that  the  railway  should  be 
completed  within  five  years  from  the  passing  of  the  Act  and  that 
upon  the  expiration  of  such  period  the  powers  granted  to  the  com- 
pany for  executing  the  railway,  or  otherwise  in  relation  thereto, 
should  cease  to  be  exercised,  except  as  to  so  much  of  the  railway  as 
should  be  then  completed ;  that  the  plaintiff  was  an  original  sub- 
scriber to  the  undertaking  for  certain  shares  therein,  and  was,  at 
the  filing  of  the  bill,  the  duly  registered  proprietor  of  -seventy-one 
shares,  in  respect  of  which  he  had  paid  two  deposits  of  IL  and 
11.  10s.  per  share,  and  two  calls  of  12.  55.  and  11.  lOs. ;  and  that 
by  means  of  the  deposits  and  calls  so  paid  by  him  and  other  mem- 
bers of  the  company,  the  directors  had  already  raised  128,467/. 
The  bill  also  stated  that,  in  March,  1848,  at  the  ordinary  half- 
yearly  meeting  of  the  company,  a  report  was  submitted  by  the 
directors,  which  contained  the  following  passage :  "  The  directors, 
however,  hope  that  they  may  still  be  able  to  effect  some  arrange- 
ment under  existing  powers,  which  will  enable  this  company  to 
commence  the  construction  of  the  first  portion  of  the  line,  namely, 
that  between  Epsom  and  Dorking,  upon  terms  which  will  afford 
the  proprietors  a  remuneration,  not  only  for  any  further  amount 
that  may  be  required  for  such  purpose,  but  also  for  the  capital 
which  they  have  already  expended."  The  bill  then  set  out  a 
speech  of  the  chairman  at  that  meeting,  in  which  he  said,  ^'  that 
it  was  not  likely  any  opportunity  for  progressing  with  the  affairs  of 
the  company  would  occur ;  and  that  two  things  suggested  themselves 
for  adoption :  either  to  allow  their  powers  to  lapse,  or  to  obtain 
an  Act  of  Parliament  for  the  dissolution  of  the  company." 
The  bill  then  set  out  a  report  *  submitted  to  another  meet-  *  483 
ing  of  the  company  on  the  27th  February,  1849,  in  refer- 
ence to  the  arrangement  proposed  at  the  last-mentioned  meeting, 
in  the  following  terms ;  — "  since  the  last  meeting  of  the  pro- 
prietors, the  attention  of  the  directors  has  been  constantly  applied 
to  the  subject  of  the  arrangement  contemplated  in  the  leading 
paragraph  of  their  report  made  to  that  meeting,  whereby  the 
funds  expended  on  this  undertaking  might  be  rendered  effectual 
to  some  extent  for  the  purposes  for  which  they  were  advanced,  but 
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they  regret  that  they  are  still  unable  to  announce  any  thing  defi- 
nite. "  The  bill  then  set  out  a  portion  of  the  speech  of  the  chair- 
man of  the  company  at  the  meeting,  wherein,  after  alluding  to  the 
failure  of  various  negotiations,  he  said,  ^'  we  are  no  longer  in  a 
condition  to  attempt  that  which  we  had  contemplated ;  we  have, 
therefore,  only  to  wait  until  the  powers  of  our  Act  expire,  which 
will  be  in  June  next."  The  bill  proceeded  to  state  that  it 
appeared  by  the  proceedings  at  the  meetings  that  the  company 
and  directors  had  long  since  abandoned  all  intention  to  make 
the  railway  as  authorized  by  their  special  Act,  viz.,  from  Epsom 
to  Portsmouth  ;  but  that  they  had  under  consideration,  and  were 
about  to  carry  out,  a  plan  for  making  a  railway  from  Epsom  to 
Leatherhead,  a  distance  of  about  four  miles  only,  and  to  apply 
the  moneys  of  the  company  to  that  purpose,  and  that  they  had 
entered  into  an  arrangement  with  the  London  and  Brighton 
Company,  for  the  works  of  such  railway  when  made  on  payment 
of  certain  tolls.  The  bill,  after  stating  that  the  intention  of  the 
directors,  to  make  the  proposed  railway  from  Epsom  to  Leather- 
head  only,  became  known  to  the  plaintiff  for  the  first  time  within 
fourteen  days  before  the  filing  of  his  bill,  —  prayed  a  declaration 

that  it  was  not  within  the  powers  of  the  company  to  make 
*  484  the  railway  to  Leatherhead  only ;  and  *  an  injunction  in  the 

terms  in  which  it  was  granted  by  the  Master  of  the  BoUs 
as  above  stated.  The  object  of  the  present  motion  was  to  dissolve 
this  injunction. 

Mr.  Malins  and  Mr,  Bovill  for  the  defendants,  in  support  of  the 
motion. — The  parliamentary  contract  which  the  plaintiff  subscribed, 
authorizes  the  construction  of  the  whole  or  any  part  of  the  line.  If  * 
the  Act  makes  it  imperative  on  the  company  to  construct  the 
whole  line, the  plaintiff's  remedy  is  at  law  by  mandamus.  Regina 
V.  The  Eastern  Counties  Railway  Company,  (a)  These  undertak- 
ings are  regarded  as  conferring  great  public  benefit,  and  also  in 
the  light  of  contracts  with  the  public. 

[The  Lord  Chancellor.  —  If  it  is  a  contract  with  the  public,  is 
it  not,  d  fortiori^  a  contract  with  the  individual  shareholders  ?] 

The  plaintiff  has  clearly  no  equitable  right ;  and  even  if  he  had, 

(a)  10  A.  &  £.  631 ;  S.  C,  1  Railway  Cases,  509 ;  2  Bailway  Cases,  260. 
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he  has  waived  it,  the  bill  showing  that  he  was  cognizant  of  what 

■ 

occurred  at  the  various  meetings  on  the  subject  of  the  abandon- 
ment of  the  original  undertaking ;  and  it  is  not  competent  for  him 
to  lie  by,  and  after  the  directors,  with  the  full  consent  of  all  the 
other  proprietors,  have  (as  the  fact  is)  served  notices  on  the  various 
land-owners  on  the  portion  of  the  line  which  they  are  about  to  con- 
struct, and  thus  entered  into  binding  contracts  with  them  (  Walker 
V.  Eastern  Cotmties  Railway  Company^  (a)  to  file  his  bill  to 
restrain  the  company  from  completing  this  portion.  Tliese  con- 
tracts having  been  thus  entered  into,  this  injunction  will  be 
•  no  answer  to  a  bill  for  specific  performance,  filed  by  any  •  486 
individual  land-owner.  This  is  not  like  a  case  of  an  appro- 
priation of  the  capital  of  the  company  to  purposes  without  the 
scope  of  the  undertaking,  as  in  Chlman  v.  Eastern  Counties  Bail- 
way  Company,  (fr)  The  principles  on  which  this  Court  acts  in 
reference  to  public  companies  are  accurately  stated  in  Frewin  v. 
Lewis,  (c)  Here  there  is  no  attempt  to  exceed  the  powers  of  the 
company ;  and  the  principle  on  which  this  injunctioa  is  granted 
would,  in  fact,  be  equally  applicable  if  the  company  were  about  to 
construct  all  but  a  mile  of  the  whole  line. 

If  the  question  involved  in  this  injunction  is  tested  by  the 
balance  of  convenience  or  inconvenience,  it  is  manifest  that  if  the 
defendants  are  restrained  from  making  this  portion  of  the  railway, 
the  injury  to  the  company  will  be  irreparable ;  whereas,  if  they  are 
permitted  to  go  on,  the  plaintiff  cannot  suffer  any  injury  by  the* 
construction  of  part  only  of  the  whole  line.  The  words  of  the 
special  Act  are  not  mandatory,  but  permissive.  Stone  v.  ITie  Com- 
mercial Railway  Company,  (d) 

[The  Lobd  Chancellor.  —  It  is  a  fallacy  to  say  that  the  com- 
pany are  restrained  from  making  this  portion  of  the  line.  The 
Master  of  the  Rolls  steers  clear  of  that,  by  expressly  restraining 
the  company  &om  making  a  portion  only  ;  and  it  is  quite  consist- 
ent with  this  injunction,  and  competent  for  the  defendants,  to  com- 
mence this  portion  at  once,  provided  it  is  with  the  intention  of 
executing  the  entire  railway.] 

•  The  cases  of  271c  Mayor ^  Sfc.^  of  King^s  Lynn  v.  Pember-    •  486 

(a)  6  Hare,  594.  (e)  4  M.  &  C.  249. 

(h)   10  Beav.  1.  (d)  4  M.  &  C.  122. 
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ton  J  (a)  Aga/r  v.  The  RegenPs  Canal  Company^  (b)  Ware 
V.  The  Grand  Junction  Waterworks  Company^  (c)  Salmon  v. 
Randall^  (d)  Lord  v.  The  Q-overnor  and  Company  of  Copper 
Mxnere^  (e)  were  also  referred  to  in  the  course  of  the  foregoing 
argument. 


Mr.  JRoU  and  Mr.  H.  W.  Cole,  for  the  plaintiflF,  were  not  called 
on  by  the  Lord  Chancellor. 

The  Lobd  Chancellor  observed  that  the  main  point  in  the  case, 
namely,  the  right  of  an  individual  member  of  a  company  to  restrain 
that  company  from  applying  its  funds  to  a  purpose  diflFerent  from 
that  to  which  he  had  subscribed,  was  one  well  settled  in  this  Court ;  ^ 
that  the  question  therefore  reduced  itself  to  this,  —  was  what  the 
company  here  contemplated  doing,  the  purpose  for  which  the  plain- 
tiff had  subscribed  ;  in  short,  could  it  be  said  that  the  line  of  rail- 
way proposed  to  be  constructed  between  Epsom  and  Leatherhead, 
a  distance  of  four  miles  only,  was  equivalent  to  the  construction  of 
a  railway  between  Epsom  and  Portsmouth.  His  Lordship  remarked 
that  a  railway  from  Epsom  to  Portsmouth  might,  in  the  estimation 
of  the  plaintiff,  have  been  a  good  speculation,  while  the  construc- 
tion of  a  line  for  the  four  miles  which  the  company  proposed  mak- 
ings might  have  been  considered  a  very  bad  speculation.  His 
Lordship  then  added,  —  the  injunction  which  has  been  granted, 
while  it  leaves  it  entirely  open  to  the  company,  to  complete  the 
whole  work,  very  correctly  restrains  the  defendants  from  ap- 
*  487  plying  the  frinds  of  the  company  to  the  construction  of  a  *  por- 
tion only  of  that  work,  a  purpose  clearly  different  from 
that  to  which  the  plaintiff  has  subscribed.  It  has  been  argued 
that  this  injunction  is  an  interference  with  the  legal  powers  of  the 
company ;  but  in  my  opinion  it  is  exactly  the  reverse,  for  it  is 
founded  upon  a  legal  right,  which  Courts  of  Law  have  frequently 
recognized  as  existing  between  the  public  and  a  company.^    In  the 

(a)  1  Swanst.  244.  (d)  8  Mylne  &  C.  439. 

(6)  1  Swanst.  250,  note  (a).  (e)  2  Phil.  740. 

(c)   2  Rubs.  &  M.  470. 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1650  and  note  (2)  and  caaes  cited;  1661 
note  (3)  and  cases  cited;  Bagshaw  v.  Eastern  Union  Railway  Co.,  2  M^N.  & 
6.  389,  and  note  (2). 

'  See  The  Morris  and  Essex  R.R.  Co.  v.  The  Sussex  R.R.  Co.,  5  C.  E. 
Green  (N.  J.),  542. 
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present  case,  the  obligation  which  the  company  has  incurred  is 
sought  to  be  enforced  at  the  instance  of  the  shareholder,  who  is 
also  entitled  to  have  the  contract,  to  which  he  has  subscribed, 
strictly  performed.  Every  case  which  has  been  referred  to  dis- 
tinctly establishes  the  doctrine  for  which  the  plaintiff  contends. 
His  Lordship  concluded  by  observing,  that  the  only  part  of  the 
case  about  which  he  entertained  any  doubt  was  the  allegation  at 
the  bar,  though  nowhere  apparent  in  the  bill,  that  the  plaintiff  had 
been  aware  of,  and  had  a(?quiesced  in,  the  substituted  undertaking.^ 

The  plaintiff's  counsel  then  stated  that  this  was  the  first  time 
that  such  an  allegation  had  been  made,  and  that  it  was  entirely 
unfounded.    , 

The  Lord  Chancellor  thereupon  ordered  the  appeal  motion  to 
be  dismissed  with  costs. 


•  Li  the  Matter  of  the  Trusts  of  the  Will  of  FRANCIS    *  488 
BLOYE  (the  Share  of  W.  M.  BLOYE)  and   of  the 
Act  10  &  11  Vict.  c.  96.2 

1849.    November  8,  9,  10. 

The  solicitor  who  conducts  the  sale  of  property  cannot  become  the  purchaser 
without  full  explanation  to  the  vendor,  and  informing  him  that  he  (the  so- 
licitor) is  to  become  the  purchaser.' 

A  party  selling  property  charged  with  an  annuity  under  a  power  of  sale,  is  a 


*  In  Graham  v.  Birkenhead,  Lancashire  and  Cheshire  Junction  Railway  Co., 
2  ITN.  &  6.  146 ;  S.  C,  2  H.  &  T.  450,  an  injunction  was  refused,  in  a  similar 
case,  on  the  ground  of  acquiescence  on  the  part  of  the  plaintiff,  and  knowledge  or 
means  of  knowledge,  for  a  long  period,  of  the  acts  complained  of,  by  the  other 
shareholders,  on  whose  behalf  as  well  as  his  own  the  plaintiff  was  suing.  See  2 
Bedfield  Railw.  (3d  ed.),  325;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1639,  1640  and 
note,  1663  and  cases  cited. 

'  S.  C,  nom.  Lewis  v.  Hillman,  3  H.  L.  Cas.  607 ;  14  Jur.  49. 

*  See  Lowther  v.  Lowther,  13  Yes.  103 ;  Watt  v.  Grove,  2  S.  &  L.  492 ; 
Oliver  V,  Court,  8  Price.  127;  Trevelyan  v.  Charter.  9  Beav.  140;  S.  C,  11  CI. 
&  Fin.  714;  2  Sugden  Y.  &  P.  (7th  Am.  ed.)  [887],  and  American  cases  cited 
in  notes ;  Armstrong  o.  Campbell.  3  Yerger,  202,  236 ;  Hunt  v.  Bass,  2  Dev. 
£q.  292,  295 ;  Teakle  v.  Bailey,  2  Brock.  44,  51 ;  Banks  v.  Judah,  8  Conn.  146, 
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trnatee  for  that  sale,  and  canhot  become  the  porchaaer ;  bo  neither  can  the 
attorney  or  agent  of  the  party  80  selling.' 

A  sum  of  money  representing  a  share  of  a  testator's  estate,  on  which,  while 
reversionary,  an  annuity  had  been  charged,  was  paid  into  Court  by  the  trus- 
tees of  the  testator's  will,  under  the  provisions  of  the  Trustees  Relief  Act.  A 
petition  was  presented  by  a  party  claiming  the  fund,  and  was  served  on 
another  party,  who  disputed  his  title,  and  claimed  the  fund  for  himself.  It 
having  been  agreed  between  these  parties  that  the  case  should  be  treated  as 
if  a  petition  had  been  presented  by  each,  the  Vice-chancellor  of  England 
ordered  payment  of  the  fund  to  the  actual  petitioner.  The  Liord  Chancellor, 
however,  reversing  this  decision,  made  an  order  to  bring  the  fund  back  into 
Court,  accompanied  by  a  declaration  negativing  the  title  of  the  petitioner,  to 
whom  it  had  been  paid. 

Observations  by  the  Lord  Chancellor  on  the  object  and  operation  of  the  Trustees 
ReUef  Act  (10  &  11  Yict  c.  96). 

The  Trustees  Relief  Act  provides  no  special  means  for  making  *the  costs,  which 
trustees  may  deduct  before  paying  money  into  Court  under  its  provisions, 
the  subject  of  inquiry.' 

The  trustees  of  the  will  of  Francis  Bloye,  deceased,  availing 
themselves  of  the  provisions  of  the  Trustees  Belief  Act  (10  &  11 
Vict.  c.  96),  paid  into  Court  the  sum  of  1770Z.  1#.  9d.  cash,  under 
the  circumstances  hereinafter  mentioned. 

The  Yice-Ohancellor  of  England,  having,  on  petition,  ordered 
payment  of  the  fund  to  D.  H;  (one  of  the  petitioners),  A.  S.  Hill- 
man  and  her  children  (being  parties  served  with  the  petition) 
appealed  to  the  Lord  Chancellor.  -  The-  following  short  statement 
of  the  general  facts  of  the  case  will  be  found  a  sufficient  introduc- 
tion to  the  judgment  pronounced  by  his  Lordship. 

W.  M.  Bloye,  being  entitled  to  one-fifbh  of  the  real  and  personal 
estate  of  Francis  Bloye  expetetant  on  the  death  of  R.  Bloye,  by 

147 ;  Church  v.  Mar.  Ins.  Co.,  1  Mason,  841,  844 ;  Baker  r.  Whiting,  8  Snm- 
ner,  476;  Phillips  o.  Belding,  %  Edw.  Ch.  15;  Reed  v.  Warner,  6  Paige,  650; 
Beal  V.  McKieman,  6  Miller  (La.),  407 ;  Casey  v.  Casey,  14  111.  412 ;  Sypher  v. 
McHenry,  18  Iowa,  282;  Tennant  v.  Trenchard,  L.  R.,  4  Ch.  Ap.  587. 

^  If  the  agent  in  such  a  ease  make  use  of  another  person^s  name  as  the  pur- 
chaser instead  of  his  own,  hpwever  fair  the  transaction,  it  has  no  yalidity  in 
equity.  Sugden  Y .  &  P.  (Eng.  ed.  1851)  545, 546,  and  cases  cited  to  this  point ; 
Lord  Hardwicke  v.  Yemon,  4  Yes.  411 ;  14  Yes.  504 ;  2  Bro.  C.  C.  410  it. ; 
Murphy  v.  O'Shea,  2  Jo.  &  Lat.  422 ;  Charter  o.  Trevelyan,  11  CI.  &  Fin.  714 ; 
Ex  parte  Grore,  6  Jur.  1118 ;  7  Jur.  186.  A  sub-agent  is  just  as  much  disquali- 
fied as  an  agent  is  to  make  a  purchase  in  opposition  to  the  rights  and  interest  of 
his  principal.    Story  J.,  in  Baker  v.  Whiting,  1  Story,  218,  241. 

'  See  In  re  Barber's  Will,  11  W.  R.  1056. 
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indenture,  dated  the  6th  April,  1840,  in  consideration  of 
600Z.,  granted  an  annuity  to  *E.  Pratt,  secured 'on  the    ^489 
reversionary  interest.     This  indenture  contained  a  power 
of  sale  by  E.  Pratt,  her  executors,  administrators,  or  assigns  on 
the  annuity  being  in  arrear  for  forty  days.    W.  M.  Bloye  died  on 
the  4th  June,  1840,  and  by  his  will,  of  which  his  widow  A.  S. 
Bloye  and  another  party  were  executors  and  trustees,  after  be- 
queathing a  legacy  of  200Z.  to  his  wife,  gave  the  residue  of  his 
property,  in  trust,  for  the  benefit  of  his  children.    The  annuitant, 
E.  Pratt,  died  on  the  15th  January,  1841 ;  and  the  annuity  having 
subsequently  fallen  into  arrear,  her  administratrix,  acting  under 
the  power  contained  in  the  indenture,  put  up  the  reversionary 
interest  for  sale  on  the  19th  September,  1846,  and  the  same  was 
then  bought  by  Robert  Barker  for  900/.    In  order  to  obviate  diflS- 
culties  in  reference  to  the  disposal  of  the  purchase-money,  it  had 
been  found  desirable,  previously  to  the  sale,  to  obtain  the  concur- 
rence of  A.  S.  Hillman,  formerly  A.  S.  Bloye,  and  a  formal  con- 
sent in  writing  had  accordingly,  on  the  17th  September,  1846,  been 
procured  from  her  by  Messrs.  0.  &  H.,  the  solicitors  who  were 
conducting  the  sale  on  behalf  of  the  representative  of  the  annui- 
tant.   This  consent,  addressed  to  the  auctioneer  and  signed  by  A. 
S.  Hillman,  was  added  to  the  conditions  of  saje,  and  was  expressed 
in  the  following  terms :  "  I  do  hereby,  as  executrix  of  the  will  of 
my  late  husband,  William  Mitchell  Bloye,  deceased,  authorize  you 
to  sell  the  reversionary  interest,  referred  to  in  this  particular  for 
not  less  than  900/. ;  and  when  sold,  I  do  hereby  agree,  out  of  the 
purchase-money  and  in  consideration  of  the  vendor  Georgiana 
Woodman,  administratrix  of  Elizabeth  Pratt,  deceased,  the  annui- 
tant, consenting  to  the  sale  thereof  at  the  said  sum  of  900/.  to 
redeem  the  annuity  above  referred  to,  upon  the  understanding 
that  the  balance  of  the  purchase-money  of  the  above-men- 
tioned property,  after  payment  of  your  and  •all  other    *490 
charges  and  expenses,  be  paid  over  to  me  as  such  execu- 
trix."   At  the  time  of  the  sale,  A.  S.  Hillman  had  not  proved  her 
husband's  will,  but  did  so  subsequently,  Messrs.  0.  &  H.  acting 
professionally  on  the  occasion.    The  sale  to  R.  Barker  was  not 
completed,  in  consequence  of  an  objection  to  the  title  being  taken, 
on  the  ground  that  the  grant  of  the  annuity  was  void  for  want  of 
proper  enrolment. 
Under  these  circumstances,  Messrs.  0.  &  H.  determined  to  pur- 
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chase  the  property  on  their  own  account  for  900Z. ;  and  it  was 
accordingly,  by  deed,  dated  the  27th  November,  1846,  of  which 
due  notice  was  given  to  the  trustees  of  F.  Bloye,  conveyed  to  W. 
L.  (W.  L.  being,  in  fact,  a  trustee  for  Messrs.  0.  &  H.).  On  the 
9th  November,  1846,  Messrs.  0.  &  H.  enclosed  to  A.  S.  Hillman 
an  account  of  the  transaction,  entitled,  '^  Mrs.  Hillman's  account 
with  0.  &  H."  The  trustees  of  F.  Bloye  having  refused  to  pay  to 
W.  L.  the  share  of  W.  M.  Bloye  in  the  trust  estate,  on  the  ground 
of  inadequacy  of  the  consideration  given ;  and  having,  on  the  2d 
February,  1849,  under  the  provisions  of  the  Act  10  &  11  Vict.  c. 
96,  paid  into  Court  1770/.  Is.  9d.  cash,  being  the  share  in  ques- 
tion, Messrs.  .0.  &  H.  and  W.  L.,  on  the  6th  February,  1849, 
presented  a  petition,  praying  that  the  sum  in  Court  might  be  paid 
toH. 

This  petition,  which  was  served  on  A.  S.  Hillman  and  the  chil- 
dren of  W.  M.  Bloye,  having  come  on  before  the  Vice-Chancelfor 
of  England  on  th^  2d  March,  1849,  it  was  then  agreed  that  the 
matter  should  be  argued  as  if  A.  S.  Hillman  and  the  children  had 
presented  a  cross-petition  in  assertion  of  their  title  to  the  fund. 
His  Honor  thereupon  made  the  order  as  prayed,  and  the  fund 
(^which  then   remained  in  cash)   was  received    by  Messrs.   0. 

&  H. 
•  491  *  Affidavits  were  filed  on  both  sides,  the  petitioners  en- 
deavouring to  show,  not  only  that  an  adequate  consideration 
had  been  paid  for  the  purchase,  but  also  that  A.  S.  Hillman  had 
been  a  party  to  the  transaction  after  a  full  explanation  had  been 
given  to  her  of  the  matter. 

Mr.  BetheU  and  Mr.  Rogers,  for  A.  S.  Hillman  and  the  children. 

Mr.  Stuart  and  Mr.  Lovell,  in  support  of  the  order  of  the  Vice- 
Chancellor. 

Mr.  Martindalej  for  the  trustees. 

November  10. 

* 

The  Lord  Chancellor.  —  I  have  now  carefiilly  read  through 

the  affidavits  and  documents  which  have  been  brought  under  my 

consideration  in  this  case,  and  it  has  only  confirmed  the  impres- 

Fion  I  had  upon  the  hearing ;  for  although  there  was  no  great  dif- 
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ficulty  in  ascertaining  exactly  how  the  matter  stood  upon  the 
evidence,  yet  I  did  not  think  it  safe  to  deal  with  it  without  a  pri- 
vate examination  of  the  evidence  on  which  the  question  turns. 

Now  the  yice-Ghancellor  seems  to  have  assumed,  as  far  as  I 
am  enabled  to  learn  what  passed  before  him,  that  this  question 
turned  on  its  being  a  purchase  of  a  reversionary  interest,  and  there- 
fore he  proceeded  to  inquire  into  the  price  given.^  But  the  view 
which  I  take  of  this  case  makes  it  quite  immaterial  to  consider  that 
point ;  at  the  same  time  I  cannot  but  observe  that  if  the  rule  be, 
that  a  person  purchasing  a  reversionary  interest  is  bound  to  show 
he  gave  a  fair  price  for  it,  the  purchaser  has,  in  the  present 
instance,  entirely  failed  in  •  proving  that  proposition.  I  do  *  492 
not,  however,  deal  with  that  question  at  all,  and  it  is  un- 
necessary I  should ;  for,  although  I  am  dealing  with  the  case  of 
the  purchase  of  a  reversionary  interest,  yet  if  it  had  been  an  inter- 
est in  possession,  the  conclusion  to  which  I  have  come  would  have 
been  precisely  the  same. 

Now  the  facts,  except  on  one  or  two  points  where  there  is  a 
degree  of  contradiction  or  obscurity  remaining  on  the  evidence, 
are  very  short  and  simple.  A  person  being  entitled  to  an  interest 
in  certain  property  (in  fact  it  was  a  reversionary  interest),  grants 
an  annuity,  with  a  power  of  sale  for  the  purpose  of  answering  any 
arrears  which  might  arise  in  the  payment  of  the  annuity ;  that 
party  dies,  and  his  interest  is  represented  by  a  person  who  admin- 
istered to  his  property.  Of  course  the  power  of  sale,  being  only 
for  the  purpose  of  paying  what  might  be  due  on  the  annuity,  if 
there  was  a  surplus  arising  from  the  sale,  it  would  belong  to  the 
grantor.  The  annuity  being  not  a  mortgage,  but  an  incumbrance, 
the  property  was  liable,  in  the  first  instance,  to  pay  the  charge, 
and,  subject  to  such  payment,  the  surplus  belonged  to  the  original . 
owner. 

Now  it  is  quite  clear  that,  in  the  first  instance,  the  intention 
was  to  sell  under  the  power,  because  there  was  the  power  to  sell, 
and  the  particulars  and  conditions  of  sale,  as  they  were  printed, 
show,  on  the  face  of  them,  that  it  was  a  sale  intended  to  be  car- 
ried .into  effect  by  virtue  of  that  power.  There  is  no  question 
made,  nor  can  there  be  any  doubt  upon  the  evidence,  that  Messrs. 
0.  &  H.  were  the  solicitors  and  agents  for  the  purpose  of  effecting 

}  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  [314]  d  seq,  and  notes. 
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this  sale  on  behalf  of  the  annuitant,  or  the  party  who  represented 

the  annuitant.    Before,  however,  the  sale  actually  took  place  it 

occurred,  and  very  naturally  occurred,  that  if  the  personal 

*  493    ♦  representative  of  the  grantor  was  to  concur  in  the  sale,  it 

would  probably  very  much  facilitate  the  sale ;  and  accord- 
ingly, on  the  17th  September,  a  written  memorandum  was  added 
to  the  conditions  of  sale,  by  which  the  personal  representative,  at 
least  the  person  entitled  to  be  personal  representative,  and  who 
afterwards  became  so  (there  described  as  the  personal  represent- 
ative), agrees  to  join  in  the  sale.  That  memorandum  is  very 
important,  and  therefore  I  will  read  the  terms,  which  I  think 
material  for  the  consideration  of  the  present  case.  (His  Lordship 
here  read  the  memorandum,  as  above  set  out.)  This  memoran- 
dum was  procured  from  Mrs.  Hillman  by  Messrs.  0.  &  H.,  they 
being  about  to  sell,  and  thinking  it  convenient  (about  which  no 
complaint  can  be  made)  that  the  owner  of  the  fund  subject  to  the 
charge  should  join  in  the  sale  along  with  the  incumbrancer  who 
had  the  power  to  sell. .  Having  got  this  memorandum,  but  Mrs. 
Hillman  not  being  at  that  time  the  personal  representative,  they 
afterwards  took  steps  for  the  purpose  of  investing,  her  with  the 
character  which  she  had  assumed  in  authorizing  the  sale.  Now 
the  sale  which  took  place  under  the  printed  particulars,  with  the 
addition  of  the  authority  or  agreement,  was  a  sale  of  the  whole 
interest,  a  sale  of  the  property  discharged,  in  fact,  from  the  incum- 
brance. The  grantor  and  grantee,  or  those  who  represented  them, 
had  agreed  amongst  themselves  in  what  manner  and  proportions 
the  fund  was  to  be  divided  for  the  purpose  of  paying  off  the  incum- 
brance ;  but  as  between  the  vendor  and  the  purchaser,  it  was  a 
sale  of  the  two  interests  by  a  joint  authority  given  to  the  auc- 
tioneer through  the  intervention  of  Messrs.  0.  &  H. 

It  is  impossible,  after  the  facts  are  thus  ascertained,  to  say 

•  494  that  Messrs.  0.  &  H.  were  not  agents  for  the  *  sale :  they 

were  the  agents  for  the  sale,  and  the  sale  was  with  the  joint 
authority  of  the  two  parties.  Now  it  is  not  contended,  nor  can  it 
for  a  moment  be  contended,  that  they,  being  agents  for  the  sale, 
could  become  purchasers,  at  least  not  without  ftdl  explanation  to 
the  parties  interested,  and  putting  them  in  full  possession  of  the 
facts,  and  a  knowledge  that  they  (the  solicitors)  were  to  become 
purchasers  for  themselves.  I  do  not  say  to  what  extent  parties  so 
circumstanced,  may  or  may  not  be  permitted  to  deal  with  property 
[894] 
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where  they  know  all  the  facts;  but  beyond  all  question,  their  agents 
and  solicitors  cannot  surreptitiously,  by  which  I  mean  without  the 
knowledge  of  their  principals,  become  purchasers.     Woodh(mse  y. 
•  Meredith,  (a) 

Then  comes  another  question,  which,  looking  at  the  case  in  a 
diflTerent  point  of  view,  would  make  it  perfectly  immaterial  whether 
the  conclusion  to  which  I  have  thus  come  is  correct  or  not.  Sup- 
posing it  to  be  a  sale  merely  by  the  annuitant,  nobody  can  dispute 
that  the  annuitant  proceeded  under  the  power  of  sale ;  but  a  party 
who  proceeds  under  a  power  of  sale  is  a  trustee  for  that  sale.  He 
is  not  selling  for  himself,  but  for  those  to  whom  the  property  be- 
longs ;  he  is  selling,  it  is  true,  under  a  power  which  enables  him  to 
pay  himself  in  the  first  instance,  but  he  is  a  trustee  for  the  surplus, 
and  bound  to  account  for  it.  Then,  if  Messrs.  0.  &  H.  were  acting 
for  the  annuitant,  the  annuitant  being  a  trustee  for  the  sale,  and 
not  being  able  to  purchase  for  himself,  am  I  to  hold  that  his  attor- 
ney or  agent  can  do  it  ?  If  the  principal  is  incapacitated,  can  the 
agent  do  that  which  the  principal  could  not  ?  The  question  arose 
(though  I  am  not  aware  that  it  was  the  subject  of  decision), 
and  was  matter  of  observation  by  Lord  *  Eldon  in  the  case  of  *  495 
Downes  v.  Grazebrook.  (6)  There  Lord  Eldon  laid  it  down, 
not  as  a  new  proposition,  but  as  a  necessary  result  of  the  doctrine 
of  the  Court,  that  an  incumbrancer  with  a  power  of  sale  was  in 
the  first  instance  a  trustee  for  sale,  and,  being  such,  was  afiected 
with  all  the  disability  of  purchasing  which  any  other  trustee  would 
be.^  That  was  the  case  there,  and  the  only  point  calling  for  de- 
cision ;  but  Lord  Eldon  alludes  to  the  fact  of  the  attorney  pur- 
chasing, and  asks  the  question  (in  a  way  in  which  those  who  are 
familiar  with  Lord  Eldon's  mode  of  putting  a  question  may  know 
what  answer  he  would  have  given,  if  he  had  been  called  on  to 
answer  it)  whether  the  attorney  could  do  that  which  the  principal 
could  not ;  whether,  if  a  party  is  incapacitated  from  purchasing, 
he  can  employ  an  agent  to  do  that  which  he  could  not  do  himself ; 
and  whether  that  agent  had  a  power  to  purchase  which  his  princi- 
pal had  not ;  it  would  be  the  most  absurd  distinction  in  the  world. 
The  reason  why  a  trustee  is  not  permitted  to  purchase  is,  because 

(a)  IJ.  &  W.  204.  (&)  3  Mer.  200. 

^  Waters  v.  Groom,  11  CI.  &  Fin.  684 ;  Shee  v.  The  Manhattan  Co.,  1  Paige, 
48;  Hyndman  v.  Hyndman,  19  Yt.  9;  Campbell  v.  McLain,  51  Penn.  St.  200; 
Dobson  V.  Racey,  8  Sandf.  61 ;  Hendricks  v.  Robinson,  2  John.  Ch.  288,  311. 
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the  Court  will  not  permit  a  man  to  have  an  interest  adverse  and 
inconsistent  with  the  duty  which  he  owes  to  another;  and  as  a 
trustee  for  sale  is  bound  to  get  the  best  price  for  property  to  be 
sold  that  he  can,  the  Court  will  not  permit  him  to  have  an  interest ' 
of  his  own  adverse  to  the  discharge  of  his  duty  to  his  principal. 
If  he  is  the  purchaser  he  is  interested  in  getting  the  property  at  the 
lowest  price  he  can ;  but  if  he  is  acting  bond  fide  for  the  owner  of 
the  property  his  duty  is  to  sell  at  the  best  price  he  can  obtain ;  and 
the  Court  will  not  permit  a  party  to  place  himself  in  a  situation  in 
which  his  interest  conflicts  with  his  duty;  for,  taking  mankind 
at  large,  it  is   not  very  safe  to  allow  a  man  to  put  his  private 

interest  in  conflict  with  the  duty  which  he  owes  to  another.^ 
*  496   *  This,  then,  is  the  rule.    Now  practically,  the  agent  is  the 

party  who  is  to  conduct  the  sale,  for  in  ninety-nine  cases  out 
of  a  hundred,  the  principal  takes  no  part  in  it ;  he  directs  the  sale  of 
the  property,  but  the  solicitor,  the  auctioneer,  or  the  agent,  is  the 
party  who  is  to  conduct  it,  and  on  whose  exertions  the  result  of 
the  sale  depends ;  and,  therefore,  to  say  that  the  principal  is  in- 
capacitated but  that  the  agent  is  not,  would  be  an  absurd  distinc- 
tion, the  reason  remaining  the  same,  and  being  as  applicable  to 
one  as  to  the  other.^  I  am  of  opinion  it  is  clearly  made  out  that 
the  sale  was  on  behalf  of  Mrs.  Hillman,  who  was  one  of  the. 
vendors.  But  if  that  were  not  so,  there  is  no  question  that  the 
sale  was  on  behalf  and  by  direction  of  the  annuitant;  that  Messrs. 
0.  &  H.  were  the  solicitors  and  agents  for  that  annuitant,  and,  as 
such,  became  ultimately  the  purchasers.  The  original  purchaser 
objected  to  the  title,  and  was  desirous  to  be  released  from  his  bargain. 

[His  Lordship  here  commented  on  the  circumstances  under 
which  Messrs.  0.  &  H.  determined  to  become  the  purchasers  of 
the  property ;  but  stated  that  these  circumstances  were  not  mate- 

^  See  Davoae  o.  Fanning,  2  John.  Ch.  252 ;  Michoud  o.  Girod,  4  How.  U.  S. 
501  653;  Wormley  v.  Wormley,  8  Wheat.  422;  Torrey  ».  Bank  of  Orleans,  9 
Paige,  650;  Van  Epps  o.  Van  Epps,  9  Paige,  238;  Leisenring  v.  Black,  5 
Watts,  303,  304 ;  Caldwell  v.  Sigoumey,  19  Conn.  37 ;  Brackenridge  o.  Holland, 
2  Blackf.  377 ;  Pitt ».  Petrovy,  12  Ired.  Eq.  69 ;  Boyd  ».  Hawkins,  2  Dey.  Eq. 
195 ;  Shelton  o.  Homer,  5  Met.  462 ;  Litchfield  v.  Cudworth,  15  Pick.  23 ;  The 
York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42 ;  Brothers  o.  Brothers, 
7  Ired.  Eq.  150 ;  Zimmerman  v.  Marmon,  4  Rich.  Eq.  165 ;  Mason  v.  Martin, 
4  Md.  124 ;  Scott  v.  Freeland,  7  Sm.  &  M.  410. 

•  Sugden  V.  &  P.  (Eng.  ed.  1851)  546. 
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rial  to  the  merits  of  the  case.  His  Lordship  then  examined,  at 
some  length,  the  eyidence  relating  to  Mrs.  Hillman's  concurrence 
in  the  sale,  and  to  Messrs.  0.  &  H.  having  previously  communi- 
cated to  her  all  the  ^particulars  of  the  transaction ;  but  considered 
that  it  did  not  establish  the  representations  made  by  Messrs. 
0.  &  H.  His  Lordship,  at  the  close  of  his  observations,  adverted 
to  the  circumstance,  that  the  deed  conveying  the  property  to 
W.  L.  in  no  way  recited  the  facts  as  they  really  existed ;  and  then 
proceeded  as  follows.] 

I  think  I  have  now  stated  quite  enough  (and  I  am  unwill- 
ing to  say  more  than  is  necessary  for  the  purpose  *  of  dis-  *  497 
posing  of  the  case),  when  I  have  shown  that,  according  to 
my  view,  Messrs.  0.  &  H.  were  not  in  a  situation  to  be  purchasers, 
without  fully  communicating  to  the  party  all  the  circumstances  of 
the  sale,  and  the  value  of  the  property.  The  title  of  Messrs. 
0.  &  H.  is  that  of  purchasers,  though  they  were  agents  for  the 
sale.  I  have  already  stated  the  reasons  for  which  I  disregard  the 
statement  made  by  them  of  Mrs.  Hillman  having  been  a  party  to 
the  transaction  after  full  explanation,  and  of  having  agreed  to  deal 
with  them  as  purchasers ;  and  in  fact,  when  I  look  at  the  deed 
which  they  prepared,  and  which  they  tendered  to  her  for  execution, 
it  negatives  the  transaction  altogether.  K  the  transaction  was  as 
they  represent  it,  there  was  no  objection  to  Mrs.  Hillman's  know- 
ing they  were  to  be  the  purchasers ;  and  if  they  had  prepared  a 
deed  reciting  the  real  facts,  and  had  secured  her  concurrence, 
whatever  title  they  might  thus  have  obtained,  their  case  would 
have  been  free  .from  the  imputation  of  suppression.  Instead,  how- 
ever, of  doing  this,  they  put  on  the  face  of  the  deed  a  transaction 
totally  inconsistent  with  the  facts.  They  represent  another  party 
as  the  purchaser  for  his  own  benefit,  and  carefully  suppress  all 
allusion  to  themselves  as  being  interested  in  the  purchase.  When  I 
look  therefore,  to  the  deed,  and  to  the  evidence  in  the  case,  I  con- 
sider the  statement  of  approbation  and  concurrence  on  behalf  of 
Mrs.  Hillman  as  being  entirely  contrary  to  the  fact. 

We  have  thus  the  direct  case  of  agents  for  a  sale,  solicitors 
employed  for  the  purpose  of  sale,  sm'reptitiously,  clandestinely, 
and  by  concealment  and  misrepresentation  of  the  facts,  endeav- 
ouring to  become  purchasers  for  themselves,  and  obtaining  a  con- 
veyance to    an    assignee   for    themselves,  that    assignee    being 
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ostensibly  and  apparently  represented  as  the  real  purchaser. 
*498   *It  is  only  necessary  to  state  the  proposition,  to  show 

that  such  a  transaction  cannot,  for  a  moment,  be  sus- 
tained in  a  court  of  equity ;  ^  and  if  I  had  been  able  to  collect 
these  facts  with  that  degree  of  certainty  with  which  it  is  the  duty 
of  the  Court  to  ascertain  them,  before  it  disposes  of  property,  and 
more  especially  where  it  has  to  make  a  decision  which  cannot  but 
affect  the  conduct  and  character  of  those  interested  in  it,  many 
hours  of  the  discussion  might  have  been  sayed.  I  consider  the 
case,  therefore,  is  entirely  made  out  as  against  these  proposed  pur- 
chasers, and  I  am  bound  to  make  such  an  order  as  I  should  have 
made,  if  there  had  been  a  bill  filed  to  set  aside  the  deed. 

I  am,  however,  under  some  difficulty,  not  as  to  the  result  of  the 
question,  but  as  to  the  mode  in  which  I  am  to  carry  my  decision 
into  effect.  I  have  nothing  else  in  Court  but  this  petition.  The  par- 
ties have,  from  a  laudable  motive  of  saving  expense,  agreed  that  this 
matter  should  be  discussed  and  decided  on  Messrs.  0.  &  H.^s  peti- 
tion asking  for  the  money.  So  far  it  is  easy  enough  to  deal  with  it. 
The  petitioners  have  not  made  out  their  case  for  the  money,  and 
therefore  it  must  come  back  into  Court ;  but  that  is  not  all  which 
Mrs.  Hillman  is  entitled  to ;  she  is  not  only  entitled  to  have  the 
money  brought  into  Court,  and  then  to  apply  again,  but  there  must 
be  something  on  the  records  of  the  Court  to  show  that  the  Court 
has,  with  the  concurrence  of  both  parties,  adjudicated  on  the  mat- 
ter of  right.  I  think  that  the  consent  given  includes  in  it  the 
consent  that  the  Court  should  make  an  order  to  meet  this  object ; 
and  I  therefore  propose,  in  ordering  the  money  back,  to  recite  the 
grounds  of  my  decision,  and  to  declare  that  the  deed,  under  which 
Messrs.  0.  &  H.  claim,  is  a  deed  which  the  Court  cannot  act 

upon,  and  which  ought  to  be  set  aside  as  between  Mrs. 
*  499   Hillman  *  and  themselves.    That  would  be  the  declaration 

which  the  Court  might  make  if  a  bill  had  been  filed  for  that 
purpose ;  and  it  is  necessary  that  the  record  here  should  contain 
such  a  declaration  in  order  to  clear  Mrs.  Hillman's  title  of  any 
question  being  hereafter  raised  on  behalf  of  Messrs.  0.  <fe  H.  K 
any  question  were  now  raised,  it  would  perhaps  be  quite  competent 
for  the  Court,  in  ordering  the  money  back  again,  to  provide  for  it ; 
but  I  do  not  mean  to  leave  the  matter  in  that  form,  because  the 
parties  have  agreed,  without  a  bill,  to  deal  with  it  as  if  there  had 

1  Ante,  488,  note. 
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been  a  regular  proceeding.  I  think,  therefore,  that  prefacing  the 
order  with  a  declaration,  showing  the  grounds  on  which  the  money 
is  ordered  back,  the  decision  to  which  I  have  come,  and  the  relar 
tive  situation  of  the  parties,  will  do  justice  between  the  parties. 
This  will  leave  it  quite  open  for  Messrs.  0.  &  H.  to  make  such  case 
as  they  may  be  able,  with  regard  to  the  mode  in  which  they  have 
dealt  with  the  incumbrance,  on  the  supposition  that  they  had  become 
the  purchasers.  That  is  a  different  matter,  and  raises  a  question 
that  may  be  discussed  between  them  and  Mrs.  Hillman  when  she 
applies  for  the  fund,  or  when  they  apply  for  it  on  a  different  title 
and  in  a  more  litigated  form.  That  case  will  be  left  entirely  open, 
the  money  being  brought  into  Court,  and  there  being  liberty,  of 
course,  to  them  to  make  such  application  as  they  may  be  ad- 
vised. 

Now,  I  must  say  a  few  words  as  to  the  proceedings  under  this 
Act  of  Parliament.  I  know  that  some  parties,  who  are  not  very 
ready  to  adopt  rules,  however  clear  they  may  be,  have  much  com- 
plained of  the  Act,  as  destroying  the  jurisdiction  of  the  Court,  and 
giving  the  Court  the  power  of  doing  that,  without  an  investigation 
of  the  merits,  which  could  not  have  been  done  if  such  an 
Act  had  not  passed.  There  cannot  be  a  greater  *  mistake  *  500 
or  misrepresentation  than  that.  All  the  Act  of  Parliament 
has  done,  is  to  facilitate  the  mode  of  getting  money  into  Court ; 
it  saves  the  expense  of  a  suit  in  many  cases,  and  the  expense  of 
appointing  new  trustees  ;  it  saves  also  all  those  proceedings,  that 
are  necessarily  expensive,  and  productive  of  delay,  where,  after  a 
bill  filed  and  on  their  answer,  trustees  are  permitted  to  pay  money 
into  Court.  The  money  being  in  Court,  under  this  Act,  is  just  as 
if  it  were  there  in  any  other  form.  Now  suppose  the  money  was 
paid  into  Court  in  a  suit,  and  the  right  to  the  property  depended 
on  a  future  contingent  interest.  In  such  a  case  the  parties  would 
be  at  liberty  to  apply,  when  the  contingency  happened.  If  it  was 
a  matter  of  great  doubt  or  difficulty,  the  Court  would  direct  a  bill 
to  be  filed ;  but  if  it  was  a  matter  which  the  Court  could  safely 
dispose  of  on  petition,  it  would  do  so,  in  order  to  save  the  expense 
of  a  suit.  It  makes  no  difference  how  the  money  comes  into 
Court ;  the  mode  of  adjudicating  on  the  rights  of  the  parties 
.remains  the  same.    However  much,  as  between  the  individuals,  it 

may  be  desirable  to  save  expense,  it  is,  in  this  case,  to  be  regretted 
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that  the  Court  has  to  deal  with  the  matter  without  any  proceeding 
at  all,  because  there  is  not  even  a  petition.  The  parties  have  taken 
on  themselves,  no  doubt  from  a  laudable  motive,  to  act  as  they 
have  done ;  but,  if  the  Court  too  readily  permits  such  a  course  to 
be  taken,  there  may  be  a  very  loose  mode  of  proceeding  adopted, 
and  one  very  injurious  to  the  general  practice  of  the  Court.  I 
should  have  been  much  better  pleased,  if  I  had  had  to  dispose  of 
this  case  in  a  suit,  than  in  the  way  I  have.  I  have  to  dispose  of 
it  on  affidavits  filed,  not  for  the  purpose  of  setting  aside  the  instru- 
ment, but  in  support  of  a  petition  not  immediately  raising  the 
question,  whether  Mrs.  Hillman  is  entitled  to  have  the  instrument 
set  aside.  This,  however,  does  not  interfere  with  what  I 
,  *  501  *  have  to  do  in  this  case,  because  the  parties  have,  by  con- 
sent, agreed  to  give  the  Court  jurisdiction ;  but  I  doubt 
whether,  on  matters  of  contest,  where  questions  of  this  sort  are 
raised,  it  would  be  safe  to  come  before  the  Court,  and  ask  it  to 
adjudicate  on  such  an  imperfect  state  of  circumstances,  as  gener- 
ally arises  from  matters  dependent  on  affidavits.  On  petition,  the 
Court  has  the  evidence  of  the  parties  themselves,  speaking  for 
themselves,  and  perhaps  there  is  no  great  harm  in  that,  where  the 
parties,  on  each  side,  tell  their  own  story,  the  Court  not  being 
bound  to  believe  either,  and  it  being  generally  possible  to  come  to 
some  satisfactory  conclusion ;  but  the  great  objection  is,  that,  on 
a  petition,  there  is  no  means  of  compelling  other  witnesses  to 
speak  to  the  facts  within  their  knowledge.  [His  Lordship  here 
adverted  to  the  evidence  in  the  case  before  him,  and  added]  —  I 
do  not,  however,  think,  on  the  facts  which  I  have  before  me,  and 
which  cannot  be  disputed,  because  they  come  from  the  mouths  of 
the  parties  themselves,  that  there  can  be  any  great  probability  of 
further  evidence  being  obtained  to  amend  the  case  of  the  petition- 
ers. I  therefore  do  not  feel  any  anxiety  of  a  miscarriage,  in  conse- 
quence of  the  course  which  the  parties  themselves  have  adopted, 
in  asking  for  my  judgment  on  this  matter  as  it  now  stands. 

A  lengthened  conversation  then  took  place  between  the  Lord 
Chancellor  and  Mr.  Bethell  (on  behalf  of  Mrs.  Hillman)  relative 
to  the  terms  of  tlie  proposed  order  upon  the  subject  of  setting 
aside  the  deed,  and  as  to  the  payment  of  interest  by  Messrs.  0., 
&  H.,  on  the  money,  while  in  their  hands,  under  the  order  of  the 
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Vice-Chancellor.  Mr.  Stuart j  on  behalf  of  Messrs.  0.  &  H., 
declined  to  take  any  part  in  the  matter,  as  he  objected  to  the  pro- 
posed order  in  toto. 

*  Considerable  discussion  also  arose  as  to  the  extent  to  *  502 
which  the  parties  had  intended  it  should  be  considered  that 
there  was  before  the  Court  a  petition  by  Mrs.  Hillman  and  her 
children.  The  Lord  Chancellor  having  suggested  a  doubt 
whether  the  purchase  deed  could  haye  been  set  aside  on  peti- 
tion; 

Mr.  Bethell  submitted  that,  according  to  the  language  of  the 
Act  every  thing  necessary  to  be  done  in  order  to  determine  the 
ownership  of  the  fund  in  Court,  might  be  done  on  petition.  He 
submitted  also  that  it  was  most  desirable  to  establish  this  as  the 
true  exposition  of  the  statute. 

The  Lord  Chancellor. — In  the  great  majority  of  cases  no 
doubt  this  would  be  so ;  but  there  are  cases  involving  important 
questions  on  matters  of  doubtful  evidence,  in  which  it  might  be 
very  inconvenient. 

Mr.  Bethell.  —  That  is  very  true ;  but  then  a  reference  may  be 
directed  to  the  Master  in  cases  where  evidence  can  be  obtained. 

The  Lord  Chancellor. — As  to  actually  setting  aside  the  deed  of 
purchase  in  the  case  before  me,  I  think,  if  there  had  been  a  regu- 
lar petition,  I  should  have  found  great  difficulty  in  doing  that. 
Not  acting  upon  the  deed,  or  refusing  to  act  upon  it,  is  quite 
another  thing.  I  do  not  apprehend  that  the  petition  would  have 
gone  further  than  to  have  asked  for  the  money,  and  that  would 
involve  the  title  under  the  deed. 

[Some  further  discussion  then  took  place  relative  to  the  terms 
and  meaning  of  the  consent  given  before  the  Vice-Chancellor.    It 
was  finally  admitted,  on  both  sides,  that  it  was  intended  to 
consider  the  petition,  supposed  *  to  be  presented  by  Mrs.    *  603 
Hillmaii  and  her  children,  as  one  asking  for  the  fund  in 
question.] 

The  Lord  Chancellor  then  observed, — That  opens  this  further 
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difficulty ;  if  there  had  really  been  two  such  petitions  as  are  sap- 
posed,  the  Court  must,  on  those  two  petitions,  have  decided  how 
much  the  petitioners,  Messrs.  0.  <fe  H.,  were  entitled  to  receive, 
but  I  shall  be  now  making  a  fipal  order  on  those  two  petitions,  and 
not  disposing  of  that  point.  The  right  course,  however,  appears 
to  me  to  be  this ;  —  I  am  now  rehearing  the  Vice-Chancellor's 
order,  which  I  set  aside,  declaring  that  Messrs.  0.  &  H.  are  not ' 
entitled  to  the  payment  of  the  money  on  the  deed,  and  refer  it 
back  to  the  yice-Chancellor  to  rehear  the  other  part  of  the  case. 
He,  being  of  opinion  that  Messrs.  0.  &  H.  were  entitled,  has 
ordered  them  to  have  the  money,  and  has  therefore  not  considered 
what  they  would  be  entitled  to  if  they  could  not  make  out  their 
title  to  the  fund.  K  the  Vice-chancellor  had  said  that  Messrs.  0. 
&  H.  were  not  entitled,  and  that  they  could  not  stand  on  the  deed, 
they  would  have  said,  that  still  they  were  entitled  to  something, 
having  paid  money  in  discharge  of  the  incumbrance,  and  that  the 
account  ought  to  be  settled  on  that  footing.  The  Vice-Chancellor, 
however,  had  no  opportunity  of  considering  the  case  in  that  view, 
though  the  point  was  open  on  the  application  before  him,  and  it 
therefore  ought  to  be  decided  on  the  present  proceeding.  Eafoh 
party  asking  for  the  money,  the  Court  may  decide  whether  either 
is  entitled  to  the  whole,  or,  if  not,  in  what  shares  it  should  be 
divided.  With  regard  to  the  interest,  instead  of  reserving  that 
question,  the  order  will  be  made  without  prejudice. 

Mr.  Bethell.  —  There  is  one  other  consideration  as  to  the 

*  604    operation  of  the  Act.   When  the  trustees  paid  this  *  money 

into  Court,  they  deducted  out  of  the  trust  fund  82/.  for  costs, 

and  there  is  no  possibility  of  having  that  deduction  in  any  manner 

made  the  subject  of  inquiry. 

■ 

The  Lobd  Chanoellob. — None  except  by  a  bill. 

Mr.  Bethell.  —  There  seems  to  be  a  deficiency  in  the  Act  in  that 
respect. 

ORDBR. 

Whereas  James  Hillman  and  Ann  Susanna  his  wife,  and  Heniy  William 

Perkins  and  Ann  Susanna  his  wife,  Hemy  Sims  and  Sarah  his  wife,  Charlotte 

Bloye  and  Hannah  Martha  Bloye,  infants  by  the  said  Heniy  Sims  their  next 

friend,  did,  on  the  fourteenth  day  of  March,  1849,  prefer  their  petition  of  appeal 
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unto  the  Bight  Honourable  the  Lord  High  Ch&ncellor  of  Great  Britain,  setting 
forth  as  therein  set  forth,  and  appealing  from  an  order  made  in  this  matter  by 
his  Honor  the  Yice-Ghancellor  of  England,  dated  the  second  day  of  March, 
1849,  made  on  the  petition  of  W.  L.  and  O.  &  £[.,  whereby,  afber  stating  that 
the  petitioners  by  their  counsel  submitted  to  be  bound  by  the  order  made  on  the 
said  petition,  in  the  same  way  as  if  a  cross-petition  had  been  presented  by  James 
Hillman  and  wife,  an^  others,  \t  was  ordered  that  it  should  be  referred  to  the 
taxing  master  of  this  Court  in  rotation  to  tax  the  costs  of  James  Trundle  and 
Machin  Lake,  the  surviying  trustees  and  executors  of  the  above-named  Francis 
Bloye,  deceased,  of  and  occasioned  by  that  application  and  consequent  thereon ; 
and  that  out  of  the  sum  of  1770^  1^.  9d,,  cash  in  the  bank  placed  to  the  credit 
of  an  account  entitled,  **  In  the  matter  of  the  trusts  of  Bloye^s  estate,  the  share 
of  William  Mitchell  Bloye,'^  it  was  ordered  that  the  said  costs,  when  taxed, 
should  be  paid  to  Mr.  Frederick  Harrison,  the  solicitor  of  the  said  James  Trundle 
and  Machin  Lake.  And  it  was  ordered  that  the  residue  of  the  said  sum  of 
1770Z.  Is.  9(2.  should  be  paid  to  the  petitioner  D.  H.,  so  far  as  the  same  directed 
such  payment  to  the  said  D.  H.  as  aforesaid,  and  praying  that  the  same  order 
might  in  such  respect  be  reversed  or  altered  according  to  the  rights  of  the  peti- 
tioners; and  that  his  Lordship  would  be  pleased  to  rehear  the  said  petition 
accordingly.  Whereupon  all  parties  concerned  were  ordered  to  attend  his 
Lordship  on  the  matter  of  the  said  petition,  and  counsel  for  the  petitioners 
James  Hillman  and  Ann  Susanna  his  wife,  Henry  William  Perkins  and  Ann 
Susanna  his  wife,  Henry  Sims  and  Sarah  his  wife,  Charlotte  Bloye  and  Hannah 
Martha  Bloye,  and  for  the  said  W.  L.  and  O.  &  H.,  and  for  the  said  James 
Trundle  and  Machin  Lake,  this  day  *  attending  accordingly'.  Upon  hear-  *  505 
ing  the  said  petition,  the  said  order  dated  the  second  day  of  March,  1849, 
and  the  affidavits  and  exhibits  in  the  said  order  mentioned,  read,  and  what  was 
alleged  by  the  counsel  for  the  petitioners,  and  for  the  said  W.  L.  and  O.  &  H.,  and 
for  the  said  James  Trundle  and  Machin  Lai^e,  his  Lordship  doth  order,  that  the 
order  made  in  this  matter  by  his  Honor  the  Vice-chancellor  of  England,  dated  the 
second  day  of  March,  1849,  be  reversed,  and  the  petition  of  W.  L.  and  O.  &  H. 
be  dismissed  with  costs.  And  it  is  ordered  that  it  be  referred  to  the  taxing 
master  of  this  Court  in  rotation,  to  tax  the  appellants  James  Hillman  and  Ann 
Susanna  his  wife,  Henry  William  Perkins  and  Ann  Susanna  his  wife  (late  Ann 
Susanna  Bloye,  spinster),  Henry  Sims  and  Sarah  his  wife,  Charlotte  Bloye,  and 
Hannah  Martha  Bloye,  their  costs  of  the  said  petition  and  relating  thereto. 
And  it  is  ordered  thai  the  said  W.  L.  and  O.  &  H.  do  pay  to  the  said  appellants 
their  said  costs  when  so  taxed.  And  his  Lordship,  considering  that  the  deed 
dated  the  twenty-seventh  day  of  November,  1846,  in  the  said  petition  mentioned, 
is  invalid  as  between  the  said  appellants,  James  Hillman  and  Ann  Susanna  his 
wife,  and  the  said  W.  L.  and  O.  &  H.  as  an  assignment  by  the  said  appellants, 
James  Hillman  and  Ann  Susanna  his  wife,  of  the  reversionary  interest  thereby 
purporting  to  be  assigned  to  the  petitioner  W.  L.,  it  is  ordered  that  the  said  O* 
&  H.  do  repay,  on  or  before  the  nineteenth  day  of  December  next,  the  sum  of 
17572.  16s.  8(2.  (being  the  amount  received  out  of  Court  under  the  said  order 
hereby  reversed)^  into  the  bank  with  the  privity  of  the  Accountant-General  of 
this  Court,  to  the  account  entitled  '*  Jn  the  matter  of  the  trusts  of  Bloye^s  estate, 
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the  share  ofWilliam  Mitchell  Bloye,^  subject  to  the  farther  order  of  this  Coart; 
and  the  money  when  paid  is  not  to  be  paid  out  without  notice  to  the  said  O.  & 
H. ;  and  this  order  is  to  be  without  prejudice  to  any  question  as  to  any  liability 
of  the  said  O.  &  H.  to  pay  interest  on  the  said  sum  hereby  ordered  to  be  repaid 
by  them  during  the  time  the  same  has  been  and  may  be  in  their  hands.  And  it 
is  ordered  that  the  appellants,  James  Hillman  and  Ann  Susanna  his  wife,  Henry 
William  Perkins  and  Ann  Susanna  his  wife,  Henry  Sims  and  Sarah  bis  wife, 
Charlotte  Bloye,  and  Hannah  Martha  Bloye,  and  also  the  said  O.  &  H.,  be  at 
liberty  to  make  respectiyely  such  application  to  the  Court  in  the  premises  as 
they  may  be  advised. 


*  506  ♦  ONSLOW  ©.  WALLIS.* 

1849.    November  21,  22. 

A  trustee  under  a  deed  held  freehold  premises  in  trust  for  L.  S.,  her  heirs  and 
assigns  for  her  and  their  own  use  and  benefit.  L.  S.,  by  her  will,  devised 
these  premises,  among  others,  to  trustees,  in  trust  to  sell,  and  out  of  the 
proceeds  to  pay  debts  and  legacies,  the  legacies  being  specified  in  a  certain* 
paper  marked  A.  This  paper  not  being  forthcoming,  the  trustee  of  the 
deed,  offering  to  pay  the  debts,  claimed  to  be  entitled  to  retain  the  trust 
premises  for  his  own  benefit.  On  a  bill  filed,  however,  by  the  trustees  of  the 
will,  a  conveyance  to  them  was  directed,  the  Lord  Chancellor  holding  that 
the  will  gave  them  a  title  as  against  the  trustee  of  the  deed,  who  had  nothmg 
to  do  with  the  question  how  the  premises  would  be  disposed  of  in  consequence 
of  the  trustees  of  the  will  not  being  able  to  carry  the  trusts  into  full  effect. 

This  was  an  appeal  by  the  defendant  against  a  decree  pro- 
nounced by  the  Vice-Chancellor  of  England,  on  the  16th  January, 
1849,  directing  a  conyeyance  of  certain  trust  premises  to  the 
plaintiflb  in  the  terms  prayed  by  their  bill.  The  following  are  the 
facts  out  of  which  the  question  between  the  parties  arose. 

By  indentures  of  lease  and  release,  dated  tlie  28th  and  29th 
July,  1837,  the  release  being  made  between  Andrew  Lovering 
Sarel  of  the  first  part,  Louisa  Sarel  his  wife,  of  the  second  part, 
and  John  Wallis  of  the  third  part,  in  consideration  of  natural  love 
and  affection,  and  divers  other  good  and  valuable  considerations, 
the  said  Andrew  Lovering  Sarel  conveyed  and  assured  unto  John 
Wallis  and  his  heirs,  certain  freehold  closes,  pieces,  or  parcels  of 
land,  hereditaments  and   premises  therein   described,  with   the 

'  S.  C,  1  H.  &  T.  518. 
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appurtenances,  unto  and  to  the  use  of  the  said  John  Wallis,  his 
heirs  and  assigns  for  ever,  upon  trust,  that  he  the  said  John  Wallis, 
his  heirs  and  assigns,  should,  at  the  request  of  the  said  Louisa 
Sarel,  her  heirs  and  assigns,  testified  in  writing  under  her  hand 
and  seal  for  the  purpose,  either  at  one  and  the  same  time,  or  at 
several  times,  and  from  time  to  time,  at  the  request  and  expense 
of  the  said  Louisa  Sarel,  her  appointees,  heirs,  executors,  or 
administrators,  convey  the  said  pieces  or  parcels  of  land, 
and  hereditaments,  *  and  their  appurtenances,  either  in  one  *  507 
lot  or  in  several  lots,  to  siich  person  or  persons  for  such 
estate  or  estates,  and  in  such  manner  and  form  in  all  respects  as 
the  said  Louisa  Sarel,  notwithstanding  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in 
the.  presence  of,  and  attested  by,  two  or  more  credible  witnesses, 
should  from  time  to  time  direct  or  appoint ;  and  in  default  of  and 
until  such  direction  or  appointment,  and  so  far  as  any  such  direc- 
tion or  appointment,  if  incomplete,  should  not  extend,  upon  trust, 
that  he  the  said  John  Wallis,  his  heirs  and  assigns,  should  receive 
the  rents  and  profits  of  the  said  closes,  pieces,  or  parcels  of  land, 
and  hereditaments ;  and  pay  and  apply  the  same  to  such  person  or 
persons  only,  and  for  such  intents  and  purposes  only,  as  the  said 
Louisa  Sarel,  notwithstanding  her  coverture,  by  any  writing  or 
writings  signed  by  her  with  her  own  hand,  should  from  time  to 
time,  either  as  the  said  rents  and  profits  should  have  actually 
become  due  and  payable,  or  by  way  of  anticipation,  direct  or 
appoint,  and  in  default  of  and  until  such  direction  or  appointment, 
into  the  proper  hands  of  the  said  Louisa  Sarel,  for  her  sole  and 
separate  use  and  benefit,  exclusively  of  and  without  being  subject 
to  the  controul,  debts,  or  engagements  of  the  said  Andrew  Lever- 
ing Sarel,  and  the  receipts  of  the  said  Louisa  Sarel,  or  of  her 
appointees  for  the  sud  rents  and  profits,  notwithstanding  her 
coverture,  were  to  be  efiectual  discharges  for  the  same.  And 
upon  further  trust,  that  if  the  said  Andrew  Levering  Sarel  should 
die  in  the  lifetime  of  the  said  Louisa  Sarel,  then  that  the  said 
John  Wallis,  his  heirs  or  assigns,  should,  inmiediately  after  the 
decease  of  the  said  Andrew  Levering  Sarel  in  the  lifetime  of  the 
said  Louisa  Sarel,  convey  the  said  closes,  pieces,  or  parcels  of  land, 
and  hereditaments,  or  such  part  or  parts  thereof  as  should  then 
remain  undisposed  of  under  the  trusts  and  powers  therein- 
before contained,  *  with  their  appurtenances,  to  the  use  of  *  508 

[406] 


•  608  CASES  IN  CHANGEBY. 

the  said  Louisa  Sarel,  her  heirs  and  assigns,  for  her  and  their 
own  use  and  benefit;  but  if  the  said  Louisa  Sarel  should  die 
in  the  lifetime  of  the  said  Andrew  Levering  Sarel,  then  that  the 
said  closes,  pieces,  or  parcels  of  land,  and  hereditaments,  or  such 
part  or  parts  thereof  as  should  then  remain  undisposed  of  under 
the  trusts  and  powers  thereinbefore  contained,  should  be  con- 
sidered as  personal  estate,  and  not  as  real  estate';  and  that  the 
said  John  Wallis  and  his  heirs  should  stand  seised  of  the  same 
closes,  pieces,  or  parcels  of  land,  and  hereditaments,  or  such  part 
or  parts  thereof  as  aforesaid,  in  trusl;  for  the  executors  or  ad- 
ministrators of  the  said  Louisa  Sarel,  as  part  of  her  personal 
estate. 

The  real  consideration  for  the  foregoing  conveyance  was  a  sum 
of  20,000/.  paid  by  Louisa  Sarel  to  Andrew  Levering  Sarel  out  of 
moneys  to  which  she  was  entitled  for  her  separate  use,  and  in 
pursuance  of  an  agreement  entered  into  by  Andrew  Levering 
Sarel  for  that  purpose.  John  Wallis,  the  trustee,  died  on  the  2d 
April,  1842,  and  the  trust  premises  thereupon  became  vested  in 
the  defendant  as  his  heir-at-law.  Andrew  Levering  Sarel  died  on 
the  8d  April,  1843,  in  the  lifetime  of  Louisa  Sarel. 

Louisa  Sarel  died  on  the  7th  September,  1847,  without  having 
made  any  appointment  or  other  disposition  affecting  the  premises 
comprised  in  the  indentures  or  any  part  thereof,  except  her  will, 
which  bore  date  the  30th  June,  1847,  and  was  in  the  following 
terms :  ^'  This  is  the  last  will  and  testament  of  me  Louisa  Sarel, 
of  Grove  House,  Enfield  Highway,  in  the  county  of  Middlesex, 
and  Hengar  House,  in  the  county  of  Cornwall,  widow.  I  give 
and  devise  all  and  every  the  manors,  messuages,  lands,  tenements, 
and  hereditaments,  whether  freehold,  copyhold,  leasehold, 
*  609  or  of  any  other  *  tenure,  situate  and  being  in  the  several 
counties  of  Cornwall  and  Wilts,  with  their  appurtefiances, 
of  or  to  which  at  my  death  I  shall  be  seised,  possessed,  or  entitled, 
either  at  law  or  in  equity,  unto  Sir  Henry  Onslow,  of  (a), 

Baronet,  his  heirs  and  assigns  for  ever.  I  give  certain  legacies, 
which  I  have  mentioned  and  specified  in  a  certain  memorandum 
in  writing  marked  with  the  letter  A,  and  signed  by  me,  which  I 
direct  my  trustees  and  executors  hereinafter  named  to  pay  out  of 
my  personal  estate.    I  give,  devise,  and  bequeath  all  other  the 

(a)  Sic  in  original. 
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messuages,  lands,  tenements,  hereditaments,  and  real  estate,  and 
all  the  personal  estate  and  effects  of  or  to  which  I  shall  at  my 
death  he  seia^d,  possessed,  or  entitled  at  law  or  in  equity,  unto  the 
said  Sir  Henry  Onslow,  and  David"  Gray,  of  Lincoln's  Inn  Fields, 
in  the  county  of  Middlesex,  gentlemen,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  in  trust,  that  they  and 
the  survivor  of  them,  and  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor,  do  and  shall,  with  all  convenient  speed, 
make  sale  and  absolutely  dispose  of,  and  convert  into  money,  and 
call  in  and  receive,  all  the  same  real  and  personal  estate  respec- 
tively ;  and  do  and  shall  stand  possessed  of  and  interested  in  the 
moneys  to  arise  from  the  sale  thereof,  in  trust,  in  the  first  place, 
to  pay  thereout  all  costs,  charges,  and  expenses  of  and  attending 
the  execution  of  the  trusts  of  this  my  will,  and  my  debts,  funeral 
and  testamentary  expenses,  legacies,  and  then  in  payment  of  the 
legacies  given  by  me  in  a  certain  memorandum  signed  by  me,  and 
marked  with  the  letter  A.  I  appoint  the  said  Sir  Henry  Onslow 
and  David  Oray  executors  of  this  my  will;  and  I  revoke  all 
former  wills  by  me  made.  In  witness  whereof  I. have  hereunto 
set  my  hand  this  80th  day  of  June,  in  the  year  of  our  Lord 
1847." 

*  The  plaintiffs  (the  trustees  and  executors)  proved  the  *  610 
will  of  Louisa  Sarel ;  and,  on  the  15th  April,  1848,  filed  a 
bill  against  John  Wallis,  stating  the  facts  above  set  forth,  and 
alleging  that  they  had  made,  and  caused  to  be  made,  -diligent 
search  and  inquiry  for  the  memorandum  in  writing  marked  with 
the  letter  A,  and  signed  by  Louisa  Sarel,  referred  to  by  her  will, 
but  had  been  unable  to  discover  the  same,  or  any  evidence  thereof, 
or  of  the  purport  or  contents  thereof ;  that  the  premises  comprised 
in  the  said  indentures  were  legally  vested  in  the  defendant  in 
trust  for  the  plaintifls,  as  devisees  under  the  will  of  Louisa  Sarel ; 
that  there  were  debts  of  Louisa  Sarel  still  remaining  unsatisfied, 
and  that  they  the  plaintiffs,  in  execution  of  the  trusts  of  the  will, 
were  about  to  sell  the  trust  premises,  and  had,  therefore,  requested 
the  defendant  to  convey  and  assure  the  same  to  them  upon  the 
trusts  of  the  will,  but  that  the  defendant  had  refused,  and  claimed 
to  be  beneficially  entitled  to  the  said  premises.  The  bill  prayed 
that  the  defendant  might  be  decreed  to  convey  and  assure  the 
premises  to  the  plaintifb  accordingly. 

The  defendant,  by  his  answer,  admitted  the  fSfu^ts  upon  which 
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the  plaintiffs  rested  their  title,  but  submitted  that  the  premises 
comprised  in  the  indentures  were  not  legally  vested  in  him  in 
trust  for  the  plaintiffs,  as  devisees  under  the  will  of  Louisa  Sarel, 
for  that  the  will  did  not  contain  any  absolute  disposition  of  the 
beneficial  interest  in  the  same,  and  only  operated  as  a  charge  upon 
the  said  premises  of  the  debts,  costs,  expenses,  and  moneys  in  the 
will  in  that  behalf  mentioned ;  that  Louisa  Sarel  died,  as  he,  the 
defendant,  believed,  without  any  heir ;  that  he,  the  defendant,  was 
willing,  and  thereby  offered,  to  pay  and  discharge  all  sums  so 
charged  upon  the  premises,  under  or  by  virtue  of  the  will ; 

*  511    that  the  plaintifis  had  no  equity  to  *  call  upon  him,  the 

defendant  (he  being  so  willing  as  aforesaid),  to  execute  any 
conveyance  to  them  of  the  legal  estate  in  the  premises ;  that  he 
believed  there  were  some  debts  of  Louisa  Sarel  remaining  unsatis- 
fied, which  he  was  willing,  and  thereby  offered,  to  pay  and  satisfy, 
so  far  as  they  were  by  the  will  charged  upon  or  made  payable  out 
of  the  produce  of  the  trust  premises. 

The  defendant  alone  went  into  evidence.  The  object  of  the  evi- 
dence was  to  show  that  Louisa  Sarel  died  without  an  heir;  but  this 
was  not  conclusively  proved.  The  cause  came  on  to  be  heard 
before  the  yice-Ghancellor  of  England  on  the  16th  January,  1849, 
when  his  Honor  decreed  a  conveyance  to  the  plaintiffs  in  the  terms 
prayed  by  the  bill,  but  directed  the  defendant's  costs  to  be  paid  out 
of  the  estate  of  the  testatrix.  From  this  decision  the  defendant 
appealed  to  the  Lord  Chancellor. 

Mr.  Humphry  and  Mr.  Birdj  for  the  plaintilBb,  and  in  support  of 
the  decision  of  the  Vice-Chancellor.  —  The  trust  in  the  deed  of 
settlement,  under  which  the  defendant  holds  the  estates,  is,  to 
convey  to  Mrs.  Sarel,  her  heirs  and  assigns ;  and  the  will  of  Mrs. 
Sarel  contains  a  distinct  devise  of  these  estates.  Without  at  all 
disputing  the  authority  of  the  decision  in  B%fTge%%  v.  WheaU^  (a) 
we  contend,  that  a  trustee  holding  an  estate  under  the  circum- 
stances in  the  present  case,  can  have  no  equity  in  himself  entitling 
him  to  ask  this  Court  to  establish  his  right.  Williams  v.  Lard 
Lonsdale.  (6)  Even  if  there  had  been  no  disposition  of  the  trust 
estate  by  Mrs.  Sarel,  the  defendant  could  not  have  asked  any 

*  512   active  interference  on  the  part  of  this  Court  for  his  *  ben- 

(a)  1  Black.  128,  and  1  Eden,  177.  (6)  3  Yea.  762. 
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efit.  The  present  case  resembles  Boberis  y.  Walker ^(jol)  which 
has  been  followed  in  very  numerous  instances.  BoughUm  t. 
Boughtany  (6)  and  the  cases  there  cited.  The  plaintifis  have  posi- 
tive trusts  to  perform  under  the  will,  and  it  is  impossible  to  main- 
tain that  a  party  having  no  equitable  interest,  but  merely  a  dry 
legal  estate,  can  have  a  right  to  interfere  with  the  performance  of 
these  trusts.  The  circumstance  that  it  may  not  be  possible,  to 
carry  the  trusts  of  a  will  into  full  effect  does  not  relieve*  trustees 
from  their  duty.  The  AUomeu- General  v.  Holfordy(c)  WiUiam- 
son  V.  The  Advocate-  General  of  Scotland,  (d)  Even  if  all  the 
trusts  of  the  will  failed,  the  plaintiffs,  as  the  assigns  of  Mrs.  Sarel, 
are  still  entitled  to  a  conveyance ;  but,  in  fact,  it  is  not  competent 
to  the  defendant  to  raise  any  question  about  these  trusts.  He  has  no 
equity,  and  cannot  be  permitted,  as  the  trustee  of  a  mere  legal 
estate,  to  dispute  the  title  of  the  plaintiffs  on  such  a  ground.  He 
could  not  have  done  so  if  Mrs.  Sarel  had  made  a  disposition  inter 
vivos  ;  and  that  she  has  disposed  of  the  trust  estates  by  will  can 
make  no  difference.  Looking,  then,  at  the  terms  of  the  trust, 
which  are  for  Mrs.  Sarel  a^d  her  assigns,  and  that  she  has  made  a 
devise  of  the  trust  estates  to  the  plaintiffs,  and  that  the  defendant 
has,  in  himself,  no  equitable  right,  we  submit  that  the  decision  of 
the  Yice-Ghancellor  is  correct. 

Mr.  RoU  and  Mr.  J.  V.  Priory  for  the  defendant.  —  The  trustees 
of  the  will  can  have  no  equity,  except  so  far  as  there  are  actual 
trusts  for  them  to  perform.  Except  to  this  extent  they  can  have 
no  better  right  than  the  trustees  of  the  deed ;  and  this 
Court  will  not,  *  imder  the  circumstances  of  the  present  *  513 
case,  afford  assistance  to  either  party.  It  is  apparently  con- 
tended on  the  other  side,  that  the  defendant  is  seeking  the  inter- 
ference of  the  Court,  but  this  is  clearly  not  the  fact :  he  is  brought 
here  by  the  plaintifib,  and  only  asks  that  nothing  may  be  done  to 
oompel  him  to  part  with  the  trust  estates.  The  case  of  Burgess 
y.  Wheate  (e)  does  not  decide  that  this  Court  has  no  jurisdiction 
to  interfere ;  it  shows  only  that  where  the  plaintiff  has  no  equity 
in  himself,  this  Court  cannot  give  him  an  equity:  in  that  in- 
stance, as  in  this,  there  were  no  trusts  to  be  performed.    It  is  said, 

(a)  1  Russ.  &  M.  762.  {d)  10  CI.  &  Fin.  1. 

(6)  1  H.  L.  Caa.  406.  («)    Uhi  supra. 

(c)  1  Price,  426. 
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however,  that  here  there  are  trusts  to  be  performed ;  but,  so  far  as 
this  assertion  is  accurate,  it  would  be  equally  applicable  to  the 
case  of  an  heir-at-law,  who  takes  a  legal  estate  subject  to  the  pay- 
ment of  debts.  Such  a  claim,  as  that  now  made,  would  not  pre- 
vail against  the  heir ;  all  that  the  Court  would  compel  him  to  do, 
would  be  to  enable  the  trustee  to  perform  the  trust,  and  if  he  did 
this,  it  would  not  deprive  him  of  the  estate  by  directing  a  sale. 
In  like  manner  in  the  present  case  the  plaintiffs  are  entitled  to 
claim  to  be  enabled  to  perform  the  trusts  of  the  will,  but  nothing 
beyond  this. 

[The  Lord  Chancellob.  —  The  case  referred  to  differs  from  the 
present.  The  heir-at-law  claims  in  his  own  right,  but  trustees  do 
not :  they  claim  only  because  no  other  party  is  entitled.  The  diffi- 
culty in  the  way  of  the  defendant  is  this,  that,  under  the  authority 
of  Burgess  v.  Wheatey  he  must  be  taken  as  holding,  not  as  a  party 
« entitled,  but  because  there  is  no  one  else  to  claim.  The  question 
therefore  is,  whether  the  will  has  not  given  the  plaintiffs  a  title 
against  him.] 

*514       *They  referred  to  Tat/lor  v.  Hdygari'hy(a)  Henchman 
V.  The  Attorney- Oeneraly(b)  Davall  v.  The   New  River 
Company,  (c) 

Without  calling  for  a  reply, 

1S49.    November  22. 

The  Lord  Chancellor.  —  No  ca3e  similar  to  the  present  has 
been  cifed,  and  indeed  none  has  occurred  where,  property  being  on 
trust,  the  owner  has  given  it  to  somebody  else  (whether  beneficially 
or  not,  is  a  question  which  the  defendant  has  no  right  to  inquire 
into).  This  is  not  like  the  case  of  Burgess  v.  Wheate :  the  only 
reason  why  the  trustee  under  the  circumstances  there  mentioned 
holds  property  is,  because  there  is  nobody  to  take  it  from  him ;  it 
does  not  belong  to  any  person  whom  the  law  recognizes  as  having 
a  right  to  ask  for  the  execution  of  the  trust.  In  the  instance 
before  me,  the  original  owner  undoubtedly  had  a  right,  as  against 
the  trustee,  to  direct  what  he  should  do  with  the  property.  The 
testatrix  having  a  right  to  do  what  she  pleased  with  the  beneficial 

(ay  14  Sim.  S.  (6)  3  M.  &  K.  4S5. 

(c)  Before  the  Yioe-Chanoellor  Knight  Brucb,  April,  19,  1S49. 
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interest,  directs  by  her  will  the  legal  estate  to  be  conveyed,  or  at 
least  gives  the  property  to  the  trustees  of  her  will.  The  question 
then  is,  whether  the  defendant,  who  appears  to  be  the  trustee  of  the 
legal  estate,  has  any  right  to  inquire  for  what  purpose  the  trustees 
of  the  will  are  to  hold  the  property.  It  is  a  gift  in  trust,  it  is  true, 
but  it  is  the  appointment  of  persons  who  are  to  stand  in  the  place 
of  the  original  owner  as  against  the  trustee.  Then  why  is  the 
beneficial  interest,  which  by  the  operation  of  the  rule  of 

♦  law  in  Burgess  v.  WhecUe^  enures  to  the  benefit  of  trus-  *  515 
tees,  to  enure  to  the  benefit  of  the  defendant  in  this  case, 
there  being  no  want  of  persons  authorized  as  against  him  to 
a  transfer  of  that  beneficial  interest.  Suppose  the  testatrix  had 
simply  transferred  the  property,  appointing  new  trustees,  and  di- 
recting the  existing  trustees  to  convey  to  them ;  could  the  trustee 
of  the  legal  estate  have  in  this  .case  disputed  the  title  of  the 
trustees  under  the  will,  because  they  might  or  might  not  have  the 
means  of  carrying  into  effect  the  trusts  of  the  will  ? 

The  real  question  is,  whether  this  case  is  regulated  by  the  doc- 
trine in  Burgess  v.  Wheate;  and  I  do  not  think  that  it  is,  because 
that  decision  proceeds  on  the  fact  of  there  being  no  person  having 
a  right  to  control  the  legal  estate,  and  here  there  are  persons  who 
are  so  authorized. 

I  do  not  take  exactly  the  same  view  of  this  case  which  the  Yice- 
Ghancellor  appears  to  have  done.  He  seems  to  have  considered 
that  the  question  would  depend  on  the  presumed  intention  of  the 
testatrix ;  and  that  for  this  purpose  it  might  be  assumed  that  she 
intended  that  the  paper  A  should  not  be  produced,  which  would 
amount  to  a  failure  of  her  declared  intention,  and  then  if  any  party 
was  to  have  the  benefit  of  the  doctrine  in  Burgess  v.  Wheate^  the 
trustees  under  the  will  were  to  have  it.  It  cannot,  however,  be 
considered  that  the  testatrix  had  any  such  view :  it  must  be  pre- 
sumed she  intended  that  the  purposes  declared  by  her  will  should 
be  carried  into  effect ;  but  those  purposes  have  failed  in  conse- 
quence of  the  paper  A  not  being  produced.  The  ground  on  which 
I  proceed  is  this,  that  there  are  persons  appointed  by  the  owner  of 
the  property,  to  whom  the  property  is  to  be  conveyed.  They 
are  the  only  parties  having  a  right  to  it,  and  whether  or  not 

*  they  have  power  afterwards  to  dispose  of  all  beneficial   *  516 
interest  in  it,  is  a  matter  with  which  the  defendant  Wallis, 

as  a  mere  owner  of  the  legal  estate,  has  nothing  whatever  to  do. 
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This,  then,  seems  to  me  to  be  a  case  which  does  not  fall  within 
the  doctrine  of  Burgess  v.  WhecUe^  so  far  as  the  defendant  Wallis  is 
concerned,  and,  therefore,  the  direction  of  the  Vice-Chancellor  for 
a  conveyance  under.the  terms  of  the  will  is,  I  think,  proper,  and 
the  decree  must  be  affirmed,  with  costs. 


WILLTAMS  V.  HODGE. 

1849.    November  26. 

Where  a  defendant,  in  consequence  of  bad  health  only,  and  not  from  any  mental 
incapacity,  is  unable  to  put  in  his  answer,  the  proper  course  is  to  apply  to  the 
Master  for  further  time ; '  and  the  Lord  Chancellor  discharged  an  order  made 
by  the  Yice-Chancellor  Knight  Bruce  that  a  defendant  so  circumstanced 
might  have  a  guardian  assigned  him  for  the  purpose  of  putting  in  bis  answer. 

The  bill,  in  this  case,  was  filed  on  the  27th  July,  1849.  The 
defendant  obtained  further  time  to  answer,  which  expired  on  the 
14th  October ;  and  then,  not  having  put  in  his  answer,  served  the 
plaintiff  with  a  notice  of  motion  that  he,  the  defendant,  might 
have  a  guardian  assigned  to  him,  for  the  purpose  of  putting  in  his 
answer  to,  and  defending,  the  suit.  The  Vice-Chancellor  Knight 
Bruce  having,  on  the  17th  November,  1849,  made  an  order  in  the 
terms  of  the  notice  of  motion,  the  plaintiff  now  moved  to  discharge 
the  same. 

The  affidavits  filed  by  the  defendant,  so  far  as  they  were  read, 
showed  no  case  of  mental  incapacity,  but  only  that  the  defendant 
was  in  extremely  bad  health ;  and  that,  in  the  opinion  of  his  medi- 
cal attendants,  and  his  family,  if  he  were  disturbed  and  excited  by 
matters  of  business  such  as  those  involved  in  his  answer,  it  might 
be  attended  with  consequences  prejudicial  to  his  health,  and  even 
with  danger  to  his  life. 

•617        *Mr,  J.  Parker  and  Mr.  RenshaWy  in  support  of  the 
appeal  motion,  contended,  that  if  such  a  case  of  personal 

>  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  17S;  see  Patrick  v.  Andrews,  22  L.  J.  Ch. 
240,  M.  R. ;  Steel  v.  Cobb,  11  W.  R.  29S,  M.  R. ;  Newman  o.  Selfe,  11  W.  R. 
764,  M.  R. 
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danger  as  was  alleged  in  respect  of  the  defendant  really  existed, 
the  proper  course,  according  to  the  established  practice  of  the 
Court,  was,  that  a  defendant  so  situated  should  apply  to  the  Mas- 
ter for  further  time  to  put  in  his  answer ;  but  that  the  plaintiff  was 
not  to  be  precluded  altogether  from  a  full  answer  in  case  of  recov- 
ery, or  from  the  power  of  controlling  the  time  allowed  to  the 
defendant,  and  from  the  opportunity  of  amending  his  bill  ac- 
cordingly. 

« 

Mr.  Wigram  and  Mr.  W.  M.  James,  contra,  referred  to  the  Act 
5  Eliz.  c.  9,  §  12,  as  to  witnesses  af  law,  and  stated  that  a  similar 
order  to  that  now  sought  to  be  discharged  had  been  made  by  the 
Yice-Chancellor  of  England  in  a  case  of  Hills  v.  HUls  (not 
reported). 

Without  calling  for  a  reply. 

The  Lord  Chancellor  observed,  that  although  the  Court  would 
not  compel  a  party,  circumstanced  as  the  defendant  appeared  to 
be,  to  put  in  his  answer  immediately,  yet  that  there  was  no  reason 
why  the  usual  course  of  proceeding  referred  to  by  the  plaintiff 
should  not  be  followed.  His  Lordship  therefore  discharged  the 
order  made  by  the  Vice-Chancellor. 


•  COLE  p.  SCOTT.»  *  618 

1849.    Koyember  29. 

The  twenty-fonrth  section  of  the  Act  7  Will.  4,  &  1  Vict.  c.  26,  having  laid  down 
the  rule  that  a  will  shall  be  construed  to  speak  and  take  effect  from  the  death 
of  the  testator  '*  unless  a  contrary  intention  shall  appear  by  the  will.*^  Hdd^ 
that  it  is  not  necessary  that  such  contrary  intention  should  be  expressed  in  so 
many  words  or  in  some  way  quite  free  from  doubt ;  but  that  it  is  to  be  gathered 
by  adopting,  in  reference  to  the  expressions  used  by  the  testator,  the  ordinary 
rules  of  construction  applicable  to  wills.' 

»  S.  C,  16  Sim.  269 ;  1  H.  &  T.  477 ;  14  Jur.  26;  19  L.  J.  Ch.  63. 

'  In  Massachusetts,  by  statute,  "any  estate,  right,  or  interest  in  lands 
acquired  by  the  testator  after  the  making  of  his  will,  shall  pass  thereby,  in  like 
manner  as  if  possessed  at  the  time  of  making  the  will,  if  such  shall  clearly  and 
manifestly  appear  by  the  will  to  have  been  the  intention  of  the  testator.^*    Rev. 
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Tbiu,  in  a  will  of  real  and  personal  estate  bearing  a  date,  the  testator  gave,  '*  all 
the  estates  of  which  I  am  now  seised  or  possessed/^  and  used  the  word  **  now  " 
in  other  parts  of  the  will,  clearly  alluding  to  the  period  at  which  he  was  making 
his  will :  Edd,  that  the  testator  had  thereby  indicated  a  contrary  intention, 
so  as  to  .take  the  case  out  of  the  general  rule,  and  that  real  estate  acquired 
ailer  the  date  of  the  will  was  not  affected  by  it.* 

The  effect  of  the  Act  7  Will.  4,  &  1  Vict.  c.  26,  is  to  extend  to  real  estote  the 
same  rule  of  construction  as  to  the  time  from  which  the  will  is  to  be  constraed 
as  speaking,  which  before  the  Act  was  applicable  to  personal  estate. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  of 
England,  overruling  a  general  demurrer  to  the  plaintiff's  bill. 
The   suit  was  instituted  by  the  heir-at-law  of  John  Cole,  the 

St.  c.  62,  §  3,  Genl.  Sts.  c.  92,  §  4.  For  cases  which  have  been  decided 
under  the  above  provision,  see  Cushing  v.  Aylwin,  12  Met.  169 ;  Pray  v.  Water- 
ston,  12  Met.  262 ;  Brimmer  v,  Sohier,  1  Cush.  118.  See  Wait  v.  Belding,  24 
Pick.  136;  Prescott  v.  Prescott,  7  Met.  141,  146;  Blaney  v.  Blaney,  1  Cush. 
107,  116 ;  Winchester  v.  Foster,  3  Cush.  366.  In  Connecticut  it  is  said  to  be 
the  general  rule,  that  a  will  speaks  from  the  death  of  the  testator,  and  not  from 
its  date,  unless  its  language,  by  a  fair  construction,  indicates  the  coutrar}'  inten- 
tion. Canfield  v.  Bostwick,  21  Conn.  550;  Gold  v.  Judson,  21  Conn.  616. 
For  the  rule  in  other  States,  see  Smith  v.  Edrington,  8  Cranch,  66 ;  Allen  v. 
Harrison,  3  Call.  289 ;  Turpin  t;.  Turpin,  1  Wash.  75 ;  Hyer  v.  Sbobe,  2  Mnnf. 
200 ;  Carter  r.  Thomas,  4  Greenl.  341 ;  Brewster  t;.  M'Call,  15  Conn.  274 ; 
Foster  r.  Craige,  3  Ired.  536 ;  Walton  v.  Walton,  7  J.  J.  Marsh.  58 ;  Dennis 
V.  Warder,  3  B.  Mon.  173;  Smith  v.  Jones,  4  Ohio,  115;  Willis  o.  Watson,  4 
Scam.  64 ;  Battle  o.  Speight,  9  Ired.  288 ;  Girard  v,  Philadelphia,  2  Wallace,  Jr. 
C.  C.  305 ;  Loyeren  o.  Lamprey,  22  N.  H.  434 ;  Whittemore  r.  Bean,  6  N.  H. 
47 ;  Wakefield  v,  Phelps,  37  N.  H.  295,  306 ;  De  Peyster  o.  Clendenning,  8 
Paige,  295 ;  Bishop  v.  Bishop,  4  Hill,  138 ;  Carroll  v.  Carroll,  16  How.  U.  S. 
275 ;  McCuIIoch  v.  Souder,  5  Watts  &  S.  198 ;  1  Jarman  Wills  (4th  Am.  ed.) 
[288]  note;  Pugh  v.  Bergh,  10  Paige,  140;  Legget  v.  Hart,  23  Missou.  127; 
Ross  V.  Ross,  12  B.  Mon.  437 ;  Dennis  v.  Dennis,  5  Rich.  468 ;  Landrum  v. 
Hatcher,  11  Rich.  (Law)  154;  Watson  v..  Child,  9  Rich.  (£q.)  129;  4  Kent 
(4th  ed.),  512  and  notes. 

>  Hutchinson  r.  Barrow,  6  H.  &  N.  583;  30  L.  J.  Exch.  280;  9  W.  R.  538; 
4  L.  T.  N.  S.  554 ;  In  re  The  Otley  and  Ilkley  Railway,  13  W.  R.  851 ;  1  Jai^ 
man  Wills  (3d  Eng.  ed.)  298  et  acq.,  311,  312.  See  Douglas  v.  Douglas,  Kay, 
400 ;  Hepburn  v.  Skirving,  4  Jur.  N.  S.  651 ;  Goodfellow  r.  Goodfellow,  18 
Beay.  361 ;  Goodlad  v.  Burnett,  1  K.  &  J.  341 ;  Bullock  v.  Bennett,  1  K.  &  J. 
315 ;  Emuss  v.  Smith,  2  De  G.  &  S.  722.  Referring  to  the  case  of  Cole  v.  Scott, 
Mr.  Jarman  (Wills,  3d  Eng.  ed.  p.  312),  says,  '*Lord  Cottenhah*8  observa- 
tions, however,  upon  the  word  '  now  ^  in  that  case,  have  not  met  with  unqualified 
approval ;  and  it  has  been  repeatedly  held,  that  unless  it  clearly  appears  on  the 
face  of  the  will  that  words  importing  the  present  time  are  used  with  the  intention 
of  limiting  the  operation  of  the  will  to  property  then  in  the  testator^s  possession, 
ihey  will  not  have  that  effect;  but  that  a  devise  of  all  mesaaages,  lands,  do., 
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testator  in  the  cause,  olaiining  to  be  entitled  to  certain  freehold 
hereditaments  contracted  to  be  purchased  by  the  testator  subse- 
quently to  the  date  of  his  will.  The  bill  (which  was  filed  on  the 
22d  May,  1848,  and  to  which  the  executors  and  residuaiy  devisees 
and  legatees  under  the  will  were  defendants)  set  out  the  testator's 
will,  and  charged  that,  according  to  the  true  construction  of  the 
will,  it  ought  to  be  taken  to  speak  and  take  effect  from  the  date 
thereof,  and  consequently  that  the  testator  died  intestate  as  to  the 
hereditaments  which  he  had  contracted  to  purchase. 

The  following  is  a  copy  of  the  wil],  so  far  as  it  is  material  to  set 
it  out  for  the  purposes  of  the  present  report. 

'^  This  is  the  last  will  and  testament  of  me,  John  Cole,  of 
Odiham,  in  the  county  of  Southampton,  gentleman,  *  where-  *  619 
by  I  give,  devise,  and  bequeath  unto  my  dear  wife,  Ann 
Cole,  all  and  singular  the  messuage,  tenement,  or  dwelling-house 
and  premises  near  the  church  in  Odiham  aforesaid;  wherein  I  now 
reside  (except  the  building  thereto  adjoining,  being  the  offices  in 
which  I  carry  on  the  profession  of  an  attorney,  in  conjunction  with 
my  partners  George  Lamb  and  James  Brooks),  and  also  all  that 
piece  of  pasture-land  adjoining  the  church-yard  there,  containing 
about  three  acres,  part  of  Field's  Close,  and  the  two  pieces  of 
meadow  or  pasture  called  Turtle's  and  Newland's  Meadows ;  and 
also  the  premises  called  the  farm-yard,  comprising  a  bam,  stable, 
coach-house,  and  premises ;  and  also  the  other  yard  and  buildings 
nearly  opposite  thereto,  the  whole  of  the  foregoing  being  in  my 
own  occupation ;  to  hold  to  her,  my  said  wife,  during  her  natural 
life ;  and  from  and  after  her  decease,  I  give,  devise,  and  bequeath 
the  same,  and  every  part  and  parcel  thereof,  unto  my  nephew 
Henry  Scott,  son  of  my  sister,  Mary  Anne  Scott,  his  heirs  and 
assigns,  for  ever.  I  also  give,  devise,  and  bequeath  imto  my  said 
wife  all  that  moiety  or  half-part  of  and  in  all  those  messuages, 
fanps,  lands,  and  premises  called  Stapeley  and  Beadon  Farms, 
situate  in  the  parish  of  Odiham  aforesaid,  together  with  the  copse 
called  Pains  Peak  copse,  and  certain  lands  called  Bramble  Lands, 
to  hold  to  her,  my  said  wife,  during  her  natural  life ;  and  from 
and  after  her  decease  I  give,  devise,  and  bequeath  the  same,  and 

of  which  the  testator  is  seised,  or  a  bequest  of  stock  of  which  he  is  possessed, 
inclndes  afler-aoqnired  real  or  personal  estate/*  and  he  cites  Doe  v.  Walker,  12 
M.  &  W.  591 ;  Lady  Langdale  v.  Biiggs,  8  Sm.  &  Giff.  246 ;  Hepburn  v. 
Bkirving,  and  Qoodfellow  v.  GoodfeUow,  udt  supra,    . 
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every  part  and  parcel  thereof,  with  the  appurtenances,  unto  my 
brother,  Francis  Cole,  his  heirs  and  assigns,  for  ever.  I  give  and 
bequeath  unto  my  said  wife,  for  her  absolute  use,  all  and  singular 
the  household  goods  and  furniture,  plate,  linen,  china,  bQoks, 
wines,  spirits,  and  other  effects,  in  and  about  my  said  dwelling- 
house  and  premises,  together  with  my  carriages  and  horses.  I 
also  give  and  bequeath  to  my  said  wife  the  legacy  of  2000L  ster^ 

ling,  to  be  payable  and  paid  as  follows :  that  is  to  say,  the 
*620    sum  of  600/.,  part  *  thereof,  within  three  months  after  my 

decease,  and  the  sum  of  1500/.,  the  remaining  part  thereof, 
at  the  expiration  of  twelve  months  aftier  my  decease :  I  also  give 
and  bequeath  unto  my  said  wife  one  annuity,  or  clear  yearly  sum, 
of  350/.  sterling,  for  and  during  the  term  of  her  natural  life,  the 
same  to  be  payable  and  paid  to  her  by  two  equal  half-yearly  pay- 
ments in  the  year,  clear  of  all  deductions  whatsoever,  the  first 
payment  thereof  to  begin  and  be  made  at  the  expiration  of  nine 
calendar  months  next  after  my  decease.  I  give,  devise,  and  be- 
queath unto  my  said  nephew,  Henry  Scott,  the  aforesaid  building, 
being  the  offices  in  which  I  carry  on  the  profession  of  an  attorney, 
as  aforesaid,  to  hold  to  him,  the  said  Henry  Scott,  his  heirs  and 
assigns,  for  ever;  and  as  to  all  and  singular  the  residue  and  re- 
mainder of  my  messuages,  farms,  lands,  hereditaments,  and  prem- 
ises whatsoever  and  wheresoever,  and  of  what  tenure  or  nature 
soever,  and  generally  all  the  freehold,  copyhold,  and  leasehold 
estates  whereof  I  am  now  seised  or  possessed  in  any  manner  how- 
soever (all  which  are  hereinafter  designated  and  intended  to  be 
described  as  my  said  residuary  real  estate),  and  which  are  not  here- 
inbefore by  me  specifically  devised  and  bequeathed,  and  as  to  all  the 
residue  and  remainder  of  my  personal  estate  and  effects  whatso- 
ever  and  wheresoever,  and  every  part  thereof,  I  give,  devise,  and 
bequeath  the  same  residuary  real  and  personal  estate,  and  every 
part  thereof,  unto  and  to  the  use  of  my  nephew  Francis  Qaleb 
Scott,  and  my  said  Henry  Scott,  (a)  their  heirs,  executors,  admin- 
istrators, and  assigns  respectively,  nevertheless  upon  and  for  the 
trusts,  ends,  intents,  and  purposes  hereinaft^er  declared  of  and  con- 
cerning the  same ;  that  is  to  say,  upon  trust  that  they,  the  said 
Francis  Caleb  Scott  and  Henry  Scott,  and  the  survivor  of  them, 
and  the  heirs,  executors,  administrators,   and  assigns  of  such 

(a)  Sic  in  original. 
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sorviyor  (all  of  whom  are  hereinafter  *  designated  and  *521 
intended  to  be  described  as  mj  said  trustees),  do  and  shall, 
as  soon  as  conyenient  after  my  decease,  and  at  snch  time  or  times 
as  they  in  their  sole  discretion  shall  see  fit,  sell,  dispose  of,  call  in, 
and  conyert  into  money  all  my  said  residuary  personal  estate  and 
effects,  and  also  absolutely  sell  and  dispose  of  all  my  said  residuary 
real  estates,  either  together  or  in  lots,  by  public  auction  or  priyate 
contract,  and  either  with  or  without  special  or  other  conditions  of 
sale,  to  any  person  or  persons  willing  to  purchase  the  same,  and 
for  such  price  or  prices  as  to  my  said  trustees  shall  seem  reason- 
able, and  with  full  power  to  buy  in  the  same,  or  «ny  part  or  parts 
thereof,  at  any  such  auction,  and  to  cancel  any  such  eontract,  and 
to  resell  the  premises,  or  any  of  them,  without  being  responsible 
for  any  loss  or  diminution  of  price  occasioned  thereby*;  and  for 
promoting  and  fisusilitating  such  sale  or  sales,  to  enter  into,  make, 
and  execute  aU  such  contracts,  conyeyances,  assignments,  sur- 
renders, assurances,  acts,  and  deeds  as  they,  my  said  trustees,  shall 
think  proper;  and  that  they,  my  said  trustees,  do  and  shall  apply 
all  the  moneys  which  shall  come  to  their  hands  by  yirtue  of  the 
aforesaid  residuary  deyise  and  bequest,  and  of  the  said  trusts  in 
relation  thereto,  as  follows  (that  is  to  say) :  Upon  trust,  in  the 
first  place,  to  pay,  satisfy,  and  discharge  all  my  just  debts,  fiiueral 
and  testamentary  expenses,  and  the  costs  and  charges  attending 
the  execution  of  the  trusts  of  this  my  will,  and  subject  thereto, 
upon  trust  to  pay  the  following  legacies,  to  wit "  —  (the  testator 
then  gaye  seyeral  legacies  and  bequests) ;  — ''  and,  subject  to  the 
seyeral  legacies  and  bequests  aforesaid,  I  giye  and  bequeath  the 
whole  of  the  residue  of  the  proceeds  of  my  said  residuary  real  and 
personal  estate  unto  and  equally  between  my  nephews  and  nieces 
Francis  Caleb  Scott,  Henry  Scott,  Mary  Anne  Scott,  William 
Scott,  Lucy  Scott,  James  Scott,  and  Thomas  Scott,  the  *  seyen  *  522 
children  of  my  aforesaid  sister  Mary  Anne  Scott,  for  their 
own  absolute  use  and  benefit,  to  be  yested  ip  such  of  them  as  are 
sons  at  their  respectiye  ages  of  twenty-one  years,  and  in  such  of 
them  as  are  daughters  at  their  like  respectiye  ages,  or  on  their 
respectiye  days  of  marriage,  which  shall  first  happen,  and  to  be 
payable  as  soon  after  the  said  ages  or  days  shall  be  attained  as 
conyeniently  may  be ;  and  if  any  one  or  more  of  them,  the  said 
Francis  Caleb  Scott,  Henry  Scott,  Mary  Anne  Scott,  WiUiam 
Scott,  Lucy  Scott,  James  Scott,  and  Thomas  Scott  shall  die  before 
yoL.  L  27  [  417  ] 
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the  vesting  of  his,  her,  or  their  said  share  or  shares,  then  as  to  as 
well  the  original  as  accruing  share  or  shares  of  such  one  or  more 
of  them  so  dying  as  last  mentioned,  I  give  and  bequeath  the  same 
unto  the  survivor  or  surviVors,  or  other  or  others  of  them  equally, 
if  more  than  one,  as  tenants  in  conmion,  and  to  be  vested  and 
payable  at  the  same  ages,  days,  and  times,  and  in  the  same  manner 
as  is  hereinbefore  directed  concerning  his,  her,  or  their  original- 
share  or  shares ;  and  I  give,,  devise,  and  bequeath  unto  my  said 
nephew  Henry  Scott  all  such  manors,  messuages,  farms,  lands, 
tenements,  and  hereditaments  whatsoever,  as  well  fireehold  as  copy- 
hold and  leasehold,  as  are  now  vested  in  me,  or  as  to  the  said 
leasehold  premises  shall  be  vested  in  me  at  the  time  of  my  death, 
as  a  trustee  or  mortgagee  in  any  way  howsoever ;  to  hold  unto, 
and  to  the  use  of  the  said  Henry  Scott,  his  heirs,  executors,  admin- 
istrators, and  assigns,  upon  and  subject  to  the  like  trusts  as  the 
same  are  now  or  shall  be  vested  in  me,  and  with  the  same  powers 
and  authorities,  as  far  as  I  can  devise  and  bequeath  the  same,  as 
I  have  over  the  same  premises  respectively."  The  will  contained 
the  usual  clauses  as  to  trustees,  receipts,  &c.,  and  concluded  with 
the  following  words :  ^'  In  witness  whereof,  I,  the  said  John 
Oole,  have  to  each  sheet  of  this  my  will,  contained  in  six 
*523  sheets  of  paper,  subscribed  my  name  this  29th  *day  of 
April,  in  the  year  of  our  Lord,  1843.    John  Cole." 

The  defendants  put  in  a  general  demurrer  to  the  plainti£Ps  bill, 
which,  on  the  14th  Jime,  1848,  was  overruled  by  ttie  Vice-Chan- 
cellor  of  England,  (a)  From  this  decision  the  defendants  now 
appealed  to  the  Lord  Chancellor. 

The  question  raised  was,  whether,  having  regard  to  the  terms  of 
the  24th  section  of  the  Act  7  Will.  4,  &  1  Vict.  c.  26,  (6)  the  prop- 
erty which  had  been  contracted  to  be  purchased  by  the  testator 
after  the  date  and  execution  of  his  will,  was  or  was  not  excluded 
from  the  operation  of  the  will. 

[Li  the  course  of  the  following  argument,  considerable  discus- 
sion took  place  as  to  an  arrangement  entered  into  by  the  parties  at 

(a)  16  Sim.  259. 

(&)  Section  24 :  *'  And  be  it  further  enacted,  that  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal  Estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will.** 
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the  hearing  before  the  Yice-Chancellor,  relatire  to  taking  his  Hon- 
or's opinion  on  the  case,  instead  of  being  sent  to  a  Court  of  Law. 
The  defendants,  notwithstanding  the  arrangement,  submitted  to 
the  Lord  Chancellor,  that  the  latter  couri^  ought  now  to  be 
adopted.  The  result  of  the  discussion,  and  its  bearing  on 'the  pres- 
ent matter,  will  be  sufficiently  seen  from  the  judgment  of  the 
Lord  Chancellor.] 

JIfr.  Bacon  and  Mr.  Malins,  for  the  defendants.  —  Before  the 
passing  of  the  statute  7  Will.  4,  &  1  Yict.  c.  26,  a  testa- 
tor was  unable  to  devise  any  real  estate  but  what  *  he  pos-  *  524 
sessed  at  the  date  of  his  will.  The  utmost  effect  of  an 
intention  expressed  by  a  testator  to  pass  after  acquired  property, 
was  to  put  the  heir  to  his  election,  between  the  benefits  conferred  on 
him  by  the  will,  and  the  property  after  acquired :  H^Uusson  v. 
Woodford;  (a)  and  it  was  necessary  that  this  intention  should 
be  very  clearly  and  precisely  expressed.  Back  v.  KeU.  (b)  The 
object  of  the  Act  7  Will.  4,  &  1  Yict.  c.  26,  was,  on  this  subject, 
to  establish  as  a  rule,  that  a  testator  disposing  of  property  by  will, 
means  that  will  to  operate  on  his  property  as  it  may  exist  at  his 
death.  We  submit  that,  under  the  24th  section,  it  is  necessary 
for  a  testator  to  use  language  as  clear  and  precise,  to  exclude  the 
operation  of  the  general  rule,  as  he  must  have  done  previously  to 
the  statute,  in  order  to  put  the  heir  to  his  election.  No  such  in- 
tention appears  on  the  will  in  question  in  the  present  case.  When 
the  testator  speaks  of  ^^  all  the  freehold,  copyhold,  and  leasehold 
estates,  whereof  I  am  now  seised,"  he  means  no  more  than  to  use 
the  words,  ^^lam  seised  "  in  the  present  tense ;  and  if  so,  the  cir- 
cumstance of  there  being  a  date  to  the  will  cannot  take  the  case  out 
of  the  general  rule  established  by  the  statute.   Doe  v.  Walker,  (c) 

[The  Lord  Chancellor. — I  admit  that  the  word  "  now  **  would, 
under  the  Act,  be  the  time  of  the  death,  provided  there  was  no 
date  in  the  will.] 

Mr.  RoUy  and  Mr.  Campbell,  and  Mr.  R.  W.  Moore,  in  support 
of  the  bill.  —  By  the  terms  of  the  Act  7  Will.  4,  &  1  Yict.  c.  26, 

(a)  IS  Yes.  209.  (c)  12  M.  &  W.  691. 

(&)  Jacob,  584. 
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the  will  is  to  be  construed,  with  reference  to  the  real  and  personal 
estate  comprised  in  it,  to  speak  from  a  fixed  period ;  and  it 
*  525  is  impossible  to  *  say,  that  the  will  is  to  be  construed  to 
speak  as  to  one  part  of  the  real  and  personal  estate  from  its 
date,  and  as  to  another  part  from  the  death  of  the  testator.  The 
rule  laid  down,  of  the  will  speaking  from  the  testator's  death,  is 
subject  to  this  exception,  ^^  unless  a  contrary  intention  shall  ap- 
pear." If,  then,  such  contrary  intention  can  be  found  as  to  real 
and  personal  estate  comprised  in  the  will,  the  general  rule  will  not 
apply.  The  introduction  of  the  word  "  now  "  into  the  will  in  ques- 
tion clearly  manifests  such  contrary  intention.  In  the  first  clause, 
the  testator  speaks  of  the  dwelling-house  ^'  wherein  I  now  reside ; " 
in  the  gift  of  the  residue  he  says,  ^^  all  the  freehold,  copyhold,  and 
leasehold  estates  whereof  I  am  now  seised  or  possessed ;  "  and  in 
disposing  of  trust  estates,  he  uses  the  words  "  now  vested  in  me" 
in  such  a  manner  as  clearly  to  point  to  the  date  of  his  will.  Be- 
fore the  passing  of  the  Act  7  Will.  4,  &  1  Yict.  c.  26,  a  gift  of 
persona]  estate  was  referable  to  the  death  of  the  testator,  though 
expressed  in  words  signifying  the  present  tense  ;  but  the  introduc- 
tion of  the  word  '^  now  "  was  held  to  manifest  a  contrary  intention, 
and  made  the. gift  referable  to  the  date  of  the  will.  Attorney- Oen- 
eral  v.  Bury,  (a)  The  same  efiect  was  given  to  the  word  "  now  " 
in  a  gift  to  a  class  of  children,  confining  it  to  children  living  at 
the  date  of  the  will,  instead  of  allowing  the  more  extended  appli- 
cation, which  it  woiild  otherwise  have  had,  to  all  children  living 
at  the  decease  of  the  testator.  The  Act  places  general  freehold  es- 
tates, in  reference  to  the  *  date  of  the  will,  on  the  same  footing  as 
personal  estate.  We  contend  that  the  introduction  of  the  word 
'^  now  "  into  this  will  distinguishes  the  case  entirely  from  that  of 
Doe  V.  Walker,  (6)  relied  on  by  the  defendants,  where  the  words 
of  gift  were  simply  in  the  present  tense. 

*  526  *  Mr.  Bacon,  in  reply. — The  word  "  now,"  in  the  opening 
clause  of  the  will,  is  merely  a  word  of  description.  The 
clause  as  to  trust  estates  passes  no  beneficial  interest :  its  sole  ob- 
ject is  to  provide  for  the  carrying  out,  for  the  benefit  of  others,  of 
trusts  reposed  in  the  testator,  and  its  language  cannot,  therefore, 
be  relied  on  as  fixing  the  testator's  general  intention.    The  case  of 

(a)  1  £q.  Ca.  Ab.  201.  (6)  Uhi  supra. 
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Doe  V.  Walker,  (a)  having  decided  that  words  signifying  the  pres- 
ent tense,  come  within  the  operation  of  the  Act,  the  question  here 
is,  whether  the  introduction  of  the  word  *^  now ''  can  make  any 
difference. 

The  Lord  Chancellor. — In  questions  of  this  sort,  which  are 
Tcry  likely  to  occur,  and  to  be  matter  of  discussion  in  all  the  dif- 
ferent Courts,  it  is  certainly  very  important,  if  there  is  a  really 
debatable  case  to  be  considered,  to  adopt  a  course  that  shall  create 
an  uniformity  o(  decision  upon  tham ;  but  then  I  think  it  must  be 
a  debatable  matter.  I  cannot  send  to  a  Court  of  Law  a  question 
on  which  I  conceive  there  is  no  doubt ;  and  although  I  should  be 
unwilling  to  act  on  the  impression  of  there  being  no  doubt  on  a 
purely  legal  question,  if  nothing  else  had  taken  place,  yet  where 
the  parties  have  had  the  good  sense  to  depart  from  the  ordinary 
course  of  proceeding,^  which  is  to  send  a  merely  legal  question 
to  a  Court  of  Law,  and  have  agreed  to  take  the  opinion  of  this 
Court,  I  cannot  permit  them  to  depart  from  that  agreement  in  the  way 
now  asked  by  the  defendants.  Before  the  decision  was  given  they 
were  very  willing  to -take  the  opinion  of  the  Court ;  but  now  when 
the  opinion  of  the  Court  which  they  have  selected  is  against  them, 
they  take  a  very  different  view  of  the  matter,  and  wish  for  the 
chance  of  another  discussion.  This,  however,  does  not 
form  the  subjectrmatter  *  of  an  appeal,^  because  the  Court  *  627 
below  never  exercised  any  discretion  upon  that  point.  If 
the  Yice-Chancellor  had  said,  that  he  wt>uld  decide  the  case  on  his 
own  authority,  and  had  declined  to  send  it  to  law,  there  might  have 
been  a  ground  of  complaint ;  but  this  is  not  so.  The  Yice-Chan- 
cellor was  aware  of  the  usual  course,  and  of  the*  expediency  of  ap- 
plying to  a  Court  of  Law,  not  on  account  of  any  doubt  or  difficulty 
which  he  felt,  but  because  it  was  a  purely  legal  question.*  The 
parties  then  agreed  that  they  would  take  his  opinion  on  the  case 
as  it  stood ;  and  the  Yic^Ghancellor,  acceding  to  their  wish,  gave 
them  his  opinion  accordingly.  The  case  then  comes  before  me, 
the  appellants  disputing  the  decision  of  the  Yice-Cliancellor,  and 
asking  for  a  contrary  decision  on  the  construction  of  the  will.    It 

(a)  Vbi  supra. 
>  See  post,  629,  note  2. 
*  See  Stewart  o.  Forbes,  anie,  187,  note  3. 
'  See  post,  629,  note  2. 
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is  quite  competent  for  them  to  do  this ;  but  when  I  express  my 
opinion,  that,  according  to  the  view  I  take  of  the  question,  the 
Yice-Chancellor  is  right,  I  do  not  think  it  is  then  competent  for 
them  to  ask  that  a  course,  which  they  repudiated  below,  shall  now 
be  adopted,  and  thus  to  seek  the  chance  of  a  third  hearing  before 
another  Court.  I  think  there  is  no  doubt  that  the  course  taken 
below  was  a  judicious  and  proper  course ;  and,  moreover,  the  case 
appears  to  me  so  free  from  doubt,  that  under  any  circumstances,  I 
should  be  very  reluctant  to  expose  the  parties  to  further  litigation 
upon  it. 

The  statute  having  provided'  that  a  certain  rule  shall  prevail, 
*'  unless  a  contrary  Intention  shall  appear  by  the  will,"  it  is  not  at 
all  necessary  to  find  that  contrary  intention  expressed  in  so  many 
words,  or  in  some  way  quite  free  from  doubt.  Now  I  find,  on  the 
fidr  construction  of  the  will  in  question,  adopting  those  rules  of 
construction  which  are  usually  adopted  in  construing  wills,  that 
the  contrary  intention  does  appear :  the  result,  therefore,  is 
*  528  to  take  the  case  out  of  *  the  section  of  the  Act  to  which 
reference  has  been  made. 

In  looking  at  this  will,  I  have  no  doubt  whatever  as  to  what 
was  the  testator's  intention ;  whether  it  arose  from  not  having 
present  to  his  mind  when  he  made  the  will  the  provisions  of  the 
statute,  or  from  what  other  reason,  it  is  quite  immaterial  to  con- 
sider. The  question  is,  whether  in  the  terms  he  has  used,  he  has 
not  used  the  word  ^^  now  "  with  reference  to  the  time  he  was  mak- 
ing his  will :  I  think  it  quite  clear  that  he  has.  I  find  this  will 
with  a  date  to  it,  showing,  therefore,  the  period  when  it  was  exe- 
cuted, and  I  find  that  in  it  the  testator  gives  ^'  all  the  estates  of 
which  I  am  now  seised  or  possessed."  The  word  ^^  now  "  has  no 
meaning  in  itself;  and  if  there  is  no  date  by  which  to  construe  it, 
some  period  must  be  fixed  upon  to  which  it  can  refer.  Here,  how- 
ever the  date  does  appear,  and  the  word  now  can  only  have  reference 
to  the  time  specified  in  the  will,  that  time  being  the  date  of  the 
will,  namely,  the  29th  of  April,  1848.  It  appears,  therefore,  to 
me,  just  the  same  as  if  the  testator  had  said  ^'  all  the  freehold 
and  leasehold  estates  of  which  I  am,  on  this  29th  of  April,  1843, 
seised  and  entitled.".  If  those  had  been  the  words,  of  course 
there  could  not  have  been  a  doubt ;  but  the  words  used  are  in 
effect  the  same.  What  is  the  difference,  whether  the  date  is 
repeated,  or  whether  the  word  now  shows  that  the  date  is  referred 
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to  ?  This  is  one  view  of  the  case;  that  is,  merely  referring  to  the 
very  words  to  be  found  in  this  particular  clause.  But  the  case 
does  not  stop  there ;  for  the  testator  uses  the  word  ^^  now  "  in  two 
other  parts  of  the  will,  in  each  of  which  he  evidently  and  clearly 
alludes,  not  to  the  time  the  will  may  come  into  operation  by  his 
death,  but  to  the  particular  period  at  which  he  is  making  his  will. 
Am  I,  then,  in  taking  a  fair  view  of  the  expressions  used  in 
order  to  see  *  what  is  intended,  and  in  trying  to  put  a  fair  *  529 
construction  on  the  word  ^^  now,"  which  is  found  in  the 
particular  clause,  to  disregard  the  same  word  used  with  reference 
to  other  gifts  in  other  parts  of  the  will  ?  It  would  be  departing 
from  the  ordinary  rules  of  construction  to  do  so.  It  appears  to 
me  beyond  all  doubt  and  question  that,  in  using  the  word  mw, 
the  testator  meant  the  day  on  whicH  he  made  his  will,  and  no 
other  period.  *  Then  the  case  comes  within  the  Act.  The  Act  says, 
if  the  contrary  intention  appears,  the  provision  as  to  the  death  of 
the  testator,  is  not  to  apply.  I  am  of  opinion  that  here  the  con- 
trary intention  does  appear.^ 

With  reference  to  the  question  of  personalty,  to  which  Mr.  RoU 
has  referred,  it  is  as  clear  as  can  be.  The  Act,  in  effect,  puts  the 
case  of  real  and  personal  property  on  the  same  footing;  and 
though  wills  of  mere  personalty,  as  a  general  rule,  speak  from 
the  day  of  the  death,  and  are  not  referable  to  the  state  of  the  prop- 
erty at  the  time  of  making  the  will,  yet,  if  there  are  expressions 
in  the  will  showing  it  is  intended  to  describe  property  with  refer- 
ence to  the  day  of  the  date  of  the  will,  and  not  to  the  day  of  the 
death,  the  intention  so  expressed  will  prevail.  It  prevails  undoubt- 
edly in  cases  of  personalty,  and  by  the  Act  it  is  the  same  as  to 
reid  estate. 

For  these  reasons,  I  am  of  opinion,  upon  the  construction  of 
the  will,  and  also  from  what  passed  in  the  Court  below,  that  there 
is  nothing  here  which  would  authorize  or  justify  me  in  sending  a 
case  for  the  opinion  of  a  Court  of  Law.^  I  must,  therefore,  dismiss 
the  petition  of  appeal  with  costs. 

V  See  1  Jarman  Wills  (8d  Eng.  ed.),  298  ei  seq. 

'  Under  the  present  English  practioe,  the  Court  of  Chanoeiy  must  itself  detejr- 
mine  questions  of  law  and  fact  incident  to  the  relief  sought.  See  2  Dan.  Ch.  Pr. 
(4th  Am.  ed.)  1071. 
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♦  680  ♦  The  Mayor  of  BERWICK  v.  MXJRRAY. 

December  8, 1849. 

The  defendant,  by  his  answer,  denied  the  plaintiffB^  title  to  certain  monej 
deposited  with  a  bank,  but  admitted  the  possession  of  a  document  which  gave 
him,  the  defendant,  control  over  that  money :  Hdd,  on  a  motion  for  the  pro- 
duction of  the  document,  that  the  plaintiffs  were  only  entitled  to  inspect  it 
and  take  copies,  and  not  to  deprive  the  defendant  of  his  control  over  the 
money  by  having  the  docoment  deposited  in  the  usual  way.^ 

This  was  an  application  by  the  defendant  William  Murray  to 
discharge  an  order  of  the  Yice-Chancellor  of  England,  directing 
the  production  of  a  certain  document  admitted  by  the  defendant 
to  be  in  his  possession,  under  the  following  circumstances. 

On  the  Slst  October,  1848,  the  plaintiffs,  who  were  the  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  of  Berwick-upon-Tweed, 
filed  a  bill  for  an  account  against  their  late  treasurer,  David  Mur- 
ray, and  against  William  Murray  and  other  parties,  as  the  sureties 
of  David  Murray,  the  liability  of  the  sureties  being  limited  to  2000/. 

On  the  7th  August,  1849,  the  plaintiffs  filed  a  supplemental  bill 
against  the  same  parties,  all  of  whom,  excepting  William  Murray, 
were  out  of  the  jurisdiction,  alleging,  in  effect,  that  David  Murray 
had  put  under  the  control  of  William  Murray  a  sum  of  2000/.,  part 
of  the  plaintiffs'  moneys,  by  indorsing  and  handing  over  to  him 
an  accountable  receipt  in  writing  by  the  bank,  where  the  amount 
was  deposited ;  and  the  bill  prayed  the  payment  of  the  2000/.,  and 
that  the  defendants  might  be  restrained  from  transferring  or  part- 
ing with  the  same. 

The  defendant,  William  Murray,  by  his  answer,  stated,  that, 
after  the  dismissal  of  David  Murray,  he,  William  Murray,  had 
applied  to  him  for  some  security  by  way  of  indemnity  against  any 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1S36 ;  Grane  v.  Cooper,  4  M.  &  C.  268 ; 
Gardner  v.  Danger6eld,  5  Beav.  889 ;  Prentice  o.  Phillips,  2  Hare,  152 ;  Garew 
9.  Davis,  21  Beav.  218 ;  Talbot  o.  Marshfield,  L.  R.  1  £q.  6 ;  11  Jur.  N.  S. 
901,  y.  C.  K. ;  Mertens  v,  Haigh,  Johns.  735 ;  Hooper  o.  Gomm,  2  J.  &  H.  602. 
In  the  above  and  similar  cases,  the  Court  now  usualty  orders  the  production  at 
the  place  of  business  of  the  party^s  solicitors ;  but  as  the  order  is  made  ibr  the 
party^s  convenience,  the  Court  will  not  allow  his  solicitors  to  make  any  ohaige 
against  the  applicant  for  the  inspection.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1677 ; 
Woodroffe  v.  Daniel,  10  Sim.  126 ;  Stockton  v.  Peake,  12  W.  R.  1028,  Y.  G.  W. 
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liability  to  which  he  might  be  subjected ;  and  that  thereupon  David 
Murray  delivered  to  him  a  deposit  receipt  of  the  Branch  Bank  of  the 
British  Linen  Company  at  Dunse  for  2300/.,  deposited 
*  in  the  said  bank  by  J.  J.  Murray,  and  that  the  said  deposit  *  531 
receipt,  having  been  indorsed  by  J.  J.  Murray,  and  the 
defendant  having  received  the  amount,  he  deposited  the  same  in 
his  own  name,  with  his  own  bankers,  the  agents  of  the  Commercial 
Bank  of  Scotland,  at  Eyemouth ;  and  that  the  sum  so  deposited 
was,  at  the  time  of  his  answer,  represented  by  a  deposit  receipt 
for  2240/.  11^.  M.  in  his  own  name,  signed  by  the  agent  of  the 
Commercial  Bank  of  Scotland,  at  Eyemouth,  which  he  admitted 
to  be  in  his  possession,  but  submitted  that  he  was  not  bound  to 
produce.  The  defendant  also,  by  his  answer,  denied  the  plainti£b' 
title  to  the  money  in  question. 

In  November,  1849,  the  plamtiffs  moved,  before  the  Vice-chancel- 
lor of  England,  that  the  documents  admitted  by  the  defendant,  in  his 
answer,  to  be  in  his  possession,  including  the  deposit  receipt,  might 
be  produced  and  left  in  Court.  The  only  question  arose  relative 
to  the  deposit  receipt,  and^  the  Yice-Chancellor  having  ordered  its 
production  with  the  other  documents  in  the  usual  form,  the  defend- 
ant now  appealed  to  the  Lord  Chancellor. 

Mr.  RoU  and  Mr.  Lewin,  for  the  defendant.  —  We  object  to  the 
order  made  on  two  grounds :  first,  because  the  document  is  evi- 
dence of  the  defendant's  title  only,  and  not  of  that  of  the  plain- 
tifis ;  and  secondly,  because,  from  the  nature  of  the  document,  the 
plaintiffs  can  only  have  a  right  to  inspect  it  for  the  purposes  of 
evidence,  and  not  to  deprive  the  defendant  of  the  power  of  deal- 
ing with  it.  Every  object,  which  the  plaintiffs  can  properly  have 
in  view,  will  be  effected  by  allowing  them  to  inspect  the  document 
and  to  take  copies. 

Mr.  Craig i  contra,  contended  that  a  creditor  is  entitled  to 
have  the  benefit  of  all  collateral  securities  which  '*may    *582 
have  been  given  by  a  principal  debtor  to  his  surety ;  Maure 
V.  Harrison^  (a)  Wright  v.  Morley.  (V)    He  referred  also,  on  the 
question  of  production,  to  Smith  v.  Duke  of  Beaufort,  (c) 

(a)  1  £q.  Ca.  Ab.  98.  (c)  1  Hare,  607 ;  S.  C,  1  FhU.  209. 

(6)  11  Vee.  12. 
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^^^  • 

Without  caUing  for  a  reply, 

• 

The  Lord  Ohangellob.  —  The  object  of  the  Court  in  directing 
the  production  of  documents  admitted  to  be  in  the  defendant's  pos- 
session, is  to  enable  the  plaintiff  to  make  out  his  case  ;  but  it  is  the 
practice  so  to  regulate  such  orders  as  to  prevent  any  damage  aris- 
ing to  the  defendant.  It  is  for  this  reason  that  no  orders  are  more 
under  the  discretion  of  the  Court.  In  the  present  case,  the  document 
ih  question  is  a  receipt  which  represents  a  sum  of  money,  and  the 
defendant  cannot  have  the  money  without  producing  this  redeipt. 
It  is,  in  fact,  to  him  the  same  as  a  bank-note.  Now  the  plaintiffs 
claim  a  sum  of  2000/.,  and  say,  that  it  is  in  the  hands  of  the 
defendant  represented  by  a  document  in  his  possession.  They  do 
not,  howeyer,  venture  to  ask  to  have  the  2000/.  paid  into  Court ; 
they  seek  only  to  have  possession  of  the  document ;  but  this  is  in 
fact  the  same  thing.  If  it  is  necessary  for  the  purpose  of  evidence, 
the  Court  will  allow  the  plaintiffs  to  see  the  document ;  but,  with 
this  view,  it  will  not  be  necessary  to  take  it  out  of  the  possession 
of  the  defendant  and  to  deprive  him  of  the  control  of  moneiy  against 
which  the  plaintiff  make  no  case.  The  only  use  of  the  document 
to  the  plaintifft  is  for  the  purpose  of  evidence,  for  when  they  have 
once  seen  it,  they  can  shape  their  proof  of  it  as  they  like.    Beyond 

that,  the  present  application  is,  in  fact,  asking  to  have  the 
*  688    money  paid  into  Court.    The  *  order  of  the  Vice-Chancellor 

must,  therefore,  be  varied,  by  directing  the  inspection  of  the 
deposit  receipt,  with  the  usual  liberty  for  the  plaintiffs  to  take 
copies. 


SALKELD  V.  JOHNSTON. 

1849.    December  10. 

The  costs  of  a  case  directed  for  the  opinion  of  a  Court  of  Law  are  not,  as  a 
general  rule,  included  in  the  ordinary  costs  of  a  suit,  sembU, 

This  case,  which  was  disposed  of  by  the  Lord  Chancellor  dur- 
ing the  vacation  (and  a  report  of  which  will  be  found,  (mie,  p.  242) 
was  put  into  the  paper  this  day  to  be  spoken,  to,  on  the  following 
point  relative  to  the  costs. 
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« 

By  fhe  decision  of  the  Lord  Chancellor,  an  order,  dismissing 
fhe  plaintiff's  bill  with  costs,  was  substituted  for  the  decree  ap- 
pealed fromj  and  the  question  now  was,  whether  the  costs  of  the 
cases,  directed  for  the  opinion  of  the  Court  of  Common  Pleas  and 
of  the  Court  of 'Exchequer  (a)  were  included  in  the  general  costs 
of  the  suit. 

Mr.  Woodj  for  the  defendants,  submitted  that  they  were  so  in- 
cluded, and  relied  on  a  case  of  Humphrey  y.  Oeary^  (V)  in  which 
this  had  been  so  decided. 

Sir  Francis  Simpkinson^  contra. 

The  Lord  Chancellor  (after  adverting  to  the  history  of  the  suit) 
said,  that  he  considered,  under  the  circumstances,  the  fairest  course 
would  be,  that  the  plaintiff  should  have  the  costs  of  one 
of  the  cases,  and  that  *  there  should  be  no  costs  of  the  other ;  *  534 
that  the  plaintiff  might  have  the  costs  of  the  case  to  the  Com- 
mon Pleas,  and  that  there  should  be  no  costs  of  that  to  the  Court 
of  Exchequer.  His  Lordship  added,  that,  without  expressly  decid- 
ing the  point,  he  was  of  opinion  that,  as  a  general  rule,  giving  the 
costs  of  the  suit  would  not  include  the  costs  of  a  case  directed  for 
the  Opinion  of  a  Court  of  Law. 


Li  the  Matter  of  The  DIRECT  LONDON  AND  EXETER  RAIL- 
WAY  COMPANY  and  of  The  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849  (11  A  12  Vict.  c.  45,  and 
12  &  13  Vict.  c.  108). 

1849.    December  15. 

A  party  in  whose  fayour  an  order  has  been  made  hj  one  of  the  Vice-Ghancellors, 
under  the  proYisiona  of  the  Joint-stock  Companies  Winding-up  Acts,  maj 
enrol  such  order,  so  as  to  prevent  the  other  partjr  appealing  to  the  Lord 
Chancellor,  and  there  is  nothing  in  either  of  the  Acts  (11  &  12  Vict.  c.  45, 
and  12  &  18  Vict.  c.  108),  which  affects  the  rule  of  practice  of  the  Court  of 
Chancery  applicable  to  such  enrolment.' 


(a)  See  cade,  pp.  247,  249. 

(6)  Before  the  Vice-chancellor  Knight  Bruce,  21st  June,  1849. 

>  Bee  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1018, 1019. 
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This  was  an  application  on  behalf  of  the  official  .manager  of  fhe 
above-named  company,  that  the  enrolment,  dated  the  1st  December, 
1849,  of  an  order  made  by  his  Honor  the  Yice-Ghancellor  S^night 
Bbuce,  dated  the  19th  November,  1849,  reversing  a  decision  by  the 
Master  as  to  the  liability  of  certain  parties,  might  be  vacated.  A 
notice  of  motion,  by  way  of  appeal  from  the  said  order,  was,  on 
the  3d  December,  1849,  duly  served  on  behalf  of  the  official 
manager. 

Under  these  circumstances,  the  application  now  made  wbs  sup- 
ported on  two  grounds,  —  first,  upon  principle,  under  the 

*  535    Winding-up  Acts ;  and,  secondly,  upon  the  *  facts  of  the 

case.  It  is,  however,  to  the  former  of  these  only,  that  it  is 
considered  material  to  advert  for  the  purpose  of  the  present 
report. 

By  the  38d  section  of  the  Joint-stock  Oompanies  Winding-up 
Amendment  Act,  1849  (referring  to  the  Act  of  1848),  it  is 
enacted,  ^^  that  no  notice  of  motion  for  a  rehearing  before  the 
Lord  Ohancellor  of  Oreat  Britain  or  Ireland  respectively  of  any 
order  of  the  Master  of  the  Bolls  in  England  or  Ireland,  or  of  any 
of  the  Yice-Ghancellors  in  England,  under  the  said  Act  or  this 
Act,  shall  be  given  after  the  expiration  of  three  weeks  after  the 
order  complained  of  shall  have' been  made." 

And  by  the  88th  section  of  the  same  Act,  it  is  enacted,  —  ^^  that 
this  Act  shall  be  taken  and  construed,  so  far  as  practicable,- as  a 
part  of  the  said  Joint-stock  Companies  Winding-up  Act,  1848." 

By  the  118th  section  of  the  Joint-stock  Companies  Winding-up 
Act,  1848,  it  is  enacted,  ^^  that  the  general  practice  of  the  Courts 
of  Chancery  in  England  and  Ireland,  in  suits  pending  in  the  same 
Courts  respectively,  so  far  as  the  same  shall  be  applicable,  and  so 
far  as  the  same  is  not  or  shall  not  be  inconsistent  with  this  Act, 
or  with  any  rules  or  orders  to  be  made  under  this  Act,  shall  apply 
to  all  proceedings  under  or  by  virtue  of  this  Act." 

Mr.  Swanston  and  3fr.  W.  T.  S.  Danielj  in  support  of  the 

motion.  —  The  notice  of  motion  in  this  case  was  given  within  the 

twenty-one  days  limited  for  that  purpose,  by  the  33d  section  of 

the  Act  of  1849.    That  section,  while  it  curtails  the  right  of 

appeal  as  it  existed  under  the  99th  and  101st  sections 

♦  636    of  the  Act  of  1848,  *  confers  a  clear  right  within  the  period 

limited.    It  is  quite  inconsistent  with  tiie  scope  of  the  Acts, 
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to  ingraft  on  the  machinerj  provided  by  them,  such  a  practice  as 
that  relating  to  the  enrohnent  of  a  decree  or  order  in  chancery. 

Mr.  Lloyd  and  Mr.  Hetheringtonj  contra,  were  not  called  on  by 
the  Lord  Chancellor. 

Mr.  J.  V.  Prior  appeared  for  other  parties. 

The  Lord  Chancellor.  —  The  Acts  in  question  have  laid  down 
certain  special  modes  of  proceeding ;  but  the  Act  of  1848,  in 
eflFect,  directs  (sect.  118)  that,  where  not  otherwise  provided  for, 
the  general  practice  of  this  Court  is  to  be  followed.  Now,  there 
would  be  no  doubt  as  to  the  rule  of  practice  applicable  to  'the 
present  case,  except  for  the  provisions  of  these  Acts.  An  order 
has  been  made  by  the  Yice-Chancellor,  reversing  a  previous  deci- 
sion by  the  Master,  and  the  party  against  whom  the  order  has 
been  made  desires  to  have  the  case  reheard  before  me.  The  other 
party  has,  however,  a  right  to  enrol  the  order,  and,  by  this  means, 
to  take  the  case  at  once  to  the  House  of  Lords.  Is  there  any 
thing,  then,  in  these  Acts  of  Parliament  to  establish  a  new  prac- 
tice? The  Act  of  1848  provides  (sect.  101)  that  every  order 
made  by  the  Master  of  the  Bolls,  or  any  of  the  Vice-chancellors, 
may  be  reheard  before  the  Lord  Chancellor.  This  provision  was, 
in  fact,  unnecessary,  as  I  should  have  had  authority  to  rehear 
such  orders  independently  of  it ;  and  the  Act,  therefore,  confers 
no  new  jurisdiction.  That  a  party  may  enrol  such  an  order  as 
that  in  the  present  case,  is  evident,  from  the  fact,  that  the  same 
Act  provides  for  an  appeal  to  the  House  of  Lords  (sect. 
102).  The  right,  *  therefore,  to  enrol  an  order  must  be  ♦687 
assumed,  and  the  old  practice  as  to  enrolment  must  be  con- 
sidered as  remaining,  there  being  nothing  in  the  Act  to  vary  any 
matter  regulating  appeals,  and  the  Act  of  1849  altering  the  former 
Act  in  this  respect  to  the  extent  only  of  limiting  the  right  of 
appeal  to  three  weeks.  No  possible  injury  can  arise  from  the  con- 
clusion to  which  I  have  come ;  the  only  consequence  is,  that 
twenty-one  days  is  the  period  allowed  to  the  party  appealing,  and 
twenty-eight  days  to  the  party  desiring  to  enrol.  I  think,  there- 
fore, that,  on  the  ground  of  principle,  the  present  motion  cannot 
be  supported. 

It  was  then  endeavoured  to  support  the  application,  on  the 
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ground  that,  iu  the  proceedings  connected  with  the  enrolment, 
the  party  enrolling  had  acted  in  a  manner  calculated  to  mislead 
his  opponent,  and  that,  on  this  account,  the  enrolment  ought  to 
be  vacated. 

The  Lord  Chancellor  was  clearly  of  opinion  that  no  case  was 
made  out,  and  refused  the  motion,  with  costs,  without  prejudice  to 
the  official  manager  getting  them  out  of  the  estate,  if  the  Master 
thought  it  a  proper  case,  (a) 


♦  588        •  In  the  Matter  of  J.  SANDFORD,  a  Lunatic,         ; 

AND 

In  the  Matter  of  the  Act  1  Will.  4,  c.  60. 

1849.    December  22. 

Property  of  which  a  lunatic  (not  so  found  by  inquisition)  was  mortgagee  in  fee 
for  1200^.  was  sold  for  9001.  His  beneficial  interest  in  the  purchase-money 
having  been,  by  means  of  an  equitable  charge,  reduced  below  7001. :  HMj 
that  this  case  fell  within  the  fifth  section  of  the  Act  1  Will.  4,  c.  60. 

Jonathan  Sandford,  a  lunatic  (not  found  such  by  inquisition), 
was  mortgagee  in  fee,  with  power  of  sale,  of  certain  premises  for 
securing  the  repayment  of  a  sum  of  1200/.  and  interest.  At  the 
time  when  he  became  lunatic,  the  mortgage  deed  and  the  title 
deeds  of  the  premises  were  in  the  hands  of  third  parties  as  an 
equitable  security  for  sums  owing  to  them  by  the  lunatic.  These 
sums,  to  the  amount  of  500/.,  were  subsequently  paid  by  Elizabeth 
Sandford,  the  sister  of  the  lunatic,  and  the  deeds  were,  thereupon, 
handed  over  to  her.  In  consequence  of  the  lunacy,  the  power  of 
sale  in  the  mortgage  deed  could  not  be  exercised ;  but  the  mort- 
gagor, at  the  request  of  the  receiyer  of  the  lunatic's  estate,  con- 
veyed the  premises  to  him  in  trust  to  sell,  and  out  of  the  proceeds 
to  pay  off  what  was  owing  to  Elizabeth  Sandford,  to  retain  the 

(a)  These  words  were  added  in  consequence  of  its  being  represented  to  the 
Lord  Chancellor  that  otherwise  the  oflidal  manager  would  not  be  able  to  bring 
before  the  Master  the  question  of  the  propriety  of  the  course  taken  by  him  on 
the  present  occasion. 
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balance  due  to  the  lunatic,  and  to  hold  the  reminder  in  trust  for 
the  mortgagor.  In  exercise  of  this  trust,  the  receiver  sold  the 
mortgaged  premises  by  public  auction  for  900/. 

The  receiver  now  pi*esented  a  petition,  stating  the  facts  of  the 
case,  and  that  the  sum  payable  to  him  on  behalf  of  the  lunatic, 
after  deducting  the  amount  due  to  Elizabeth  Sandford,  who  would, 
thereupon,  concur  in  the  conveyance,  would  not  exceed  4001.,  and 
praying  that,  upon  payment  to  the  petitioner  as  receiver  of  a  sum 
not  exceeding  700/.,  which  should  remain  of  the  purchase-money, 
after  paying  the  amount  due  to  Elizabeth  Sandford, 
*  the  petitioner  might  be  appointed  in  the  place  of  the  *  639 
lunatic,  and  be  directed  to  convey  to  the  purchaser,  and 
for  payment  of  the  balance  of  the  purchase-money  to  the  petitioner 
in  trust  for  the  lunatic. 

By  the  5th  section  of  the  Act  1  Will.  4,  c.  60,  it  is  enacted, 
"  that  where  any  such  person  as  aforesaid,  being  lunatic,  shall  not 
have  been  found  such  by  inquisition,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  direct  any  person  whom  the 
said  Lord  Chancellor  may  think  proper  to  appoint  for  that  purpose, 
in  the  place  of  such  last-mentioned  lunatic,  to  convey  or  join  in 
conveying  such  land,  or  to  transfer  or  join  in  transferring  such 
stock,  and  receive  and  pay  over  the  dividends  thereof  as  hereinbe- 
fore is  mentioned ;  and  every  such  conveyance,  transfer,  receipt, 
or  payment  shall  be  as  effectual  as  if  the  said  person,  being 
lunatic,  had  been  of  sane  mind,  memory,  and  understanding,  and 
had  made,  done,  or  executed  the  same ;  but  where  any  sum  of 
money  shall  be  payable  to  such  lunatic,  no  such  last-mentioned 
order  shall  be  made,  if  such  sum  of  money  shall  exceed  700/. ; 
and  where  any  sum,  not  exceeding  700/.,  shall  be  payable  to  such 
lunatic,  and  any  such  order  shall  be  made,  the  Lord  Chancellor^ 
intrusted  as  aforesaid,  shall  direct  to  whom  and  in  what  manner 
the  money  so  payable  shall  be  paid ;  and  every  payment  made  in 
pursuance  of  such  direction  shall  effectually  discharge  the  person 
paying  the  same  from  the  money  which  he  shall  so  pay." 

Mr.  J,  Parker  and  Mr.  Renshaw^  for  the  petitioner,  submitted 
that  the  case  fell  within  the  above-mentioned  section,  the  beneficial 
interest  of  the  lunatic  being  clearly  under  700/. 

*  Mr.  Birhbeck  appeared  on  behalf  of  the  purchaser,  and  *  540 
consented  to  the  prayer  of  the  petition. 
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The  Lord  Chancellor  made  the  usual  order,  referring  it  to  the 
Master  to  inquire  whether  J.  Sandford  was  of  unsound  mind,  and 
whether  he  was  a  mortgagee  within  the  meaning  of  the  Act ;  to 
inquire  the  amount  due  on  the  mortgage,  and  whether  the  lunatic 
had  charged  or  incumbered  his  interest  in  such  mortgage,  and,  if 
so,  the  amount  due  on  such  charge  or  incumbrance ;  and  to  in- 
quire as  to  the  propriety  of  the  sale,  and,  in  case  the  same  ought 
to  be  completed,  what  sum  of  money  woiQd  be  payable  to  the 
lunatic. 


•  641   ♦  In  the  Matter  of  the  Trusts  of  the  Settlement  of  BENJA- 
•  MIN  GAPPEE  and  HANNAH  his  Wife,i 

AND 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96. 
1849.    May  4.    1860.    Febniary  26; 

By  a  postnuptial  settlement  a  sum  of  money,  the  property  of  the  wife,  was 
vested  in  trustees  upon  trusts,  which  were  construed  to  operate  as  a  direction 
to  pay  the  dividends  to  the  wife  for  her  life,  or  to  her  appointees  withont 
anticipation:  Hdd,  that  the  restraint  against  anticipation  operated  dnxiiig 
the  whole  life  of  the  wife,  and  was  not  restricted  to  an  existing  coverture  by 
the  introduction  of  additional  words,  which  obviously  applied  only  to  such 
existing  coverture.* 

If  the  restriction  forms  part  of  the  only  sentence  which  gives  any  estate,  and  is 
in  words  made  part  of  the  gift,  then  the  estate  and  the  restriction  must  be 
commensurate.' 

By  a  postnuptial  settlement,  bearing  date  the  29th  May,  1811, 
and  made  between  the  Reverend  Benjamin  Gaffee  (since  deceased) 

»  S.  C,  7  Hare,  101 ;  18  Jur.  74. 

*  See  2  Jarman  Wills  (3d  £ng.  ed.),  84-88;  Hill  Trustees  (Sd  Am.  ed.), 
628,  629  and  notes,  634.  635 ;  2  Kent  (11th  ed.),  166  and  notes ;  2  Story  £q. 
Jur.  §  1384 ;  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  524,  544.  The  American  cases 
generally  agree  with  the  doctrine  on  which  the  decision  in  the  principal  case 
proceeds.  See  Fears  v.  Brooks,  12  Greo.  197 ;  Robert  o.  West,  15  Greo.  123 ; 
Nix  V,  Bradley,  6  RicL  Eq.  43 ;  FeUows  o.  Tann,  9  Ala.  1003 ;  Shiriey  o. 
Shbrley,  9  Paige,  363 ;  Waters  v.  Tazewell,  9  Md.  291.  But  see  Hamersley  o. 
Smith,  4  Whart.  126 ;  Lindsay  v,  Harrison,  3  English,  311 ;  Harrison  r.  Bro- 
lasky,  20  Fenn.  St.  299. 

'  See  Law  of  Trusts  and  Trustees,  Tiff.  &  BuUard,  683,  684 ;  Rennie  v. 
Ritchie,  12  CL  &  Fin.  204 ;  Robinson  v.  Wheelwright,  20  Jur.  32. 
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and  Hannah  Gkffee  (his  wife)  of  the  one  part,  and  two  parties 
named  as  trustees  of  the  other  part,  it  was  witnessed,  declared, 
and  agreed  that  the  trustees  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  should 
stand  and  be  possessed  of  and  interested  in  the  moneys  to  arise 
from  the  sale  of  certain  estates  and  hereditaments  therein  mentioned 
or  referred  to  which  should  come  to  their  hands,  and  of  the  stocks, 
funds,  and  securities  in  or  upon  which  the  same  moneys  should 
be  laid  out  or  invested  as  therein  mentioned,  and  the  rents,  issues, 
and  profits  of  the  said  estates  and  hereditaments  until  the  same 
should  be  sold,  and  also  of  and  in  the  sum  of  850/.,  8/.  per  cent 
Oonsolidated  Bank  Annuities  which  had  been  transferred  into,  and 
was  then  standing  in  the  joint  names  of  the  trustees  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England  -as  therein 
mentioned,  upon  trust  that  they  should  out  of  the  same  sums  of 
money,  in  the  first  place  retain  to  and  reimburse  themselves  and 
himself  all  costs,  charges,  and  expenses  which  they  should  sus- 
tain in  the  execution  of  the  trusts,  and  after  payment  of 
such  costs  and  expenses  should  stand  and  be  possessed  *  of  *  542 
the  surplus,  and  of  the  rents,  issues,  and  profits  thereof 
until  the  same  should  be  sold,  and  also  of  the  sum  of  850/.  8/. 
per  cent  Consolidated  Bank  Annuities,  upon  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  (that  is  to  say),  upon 
trust  that  they  the  said  trustees  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  should  lay 
out  and  invest  such  surplus  when  the  same  should  be  received, 
immediately',  or  as  soon  as  conveniently  might  be,  in  their  or  his 
names  or  name,  in  the  purchase  of  a  competent  share  or  competent 
shares  of  any  of  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  upon  government  or  real  securities  in  Eng- 
land or  Wales,  and  should  from  time  to  time  alter,  vary,  and 
transpose  the  same  as  they  or  he  should  think  fit,  yet  so  that  dur- 
ing the  lives  of  B.  Grafiee  and  H.  Gaifee,  and  the  life  of  the  sur- 
vivor of  them,  every  such  laying  out,  investment,  alteration, 
variation,  or  transposition  should  be  made  with  the  consent  of  the 
said  B.  Gafibe  and  H.  Gaffee,  or  the  survivor  of  them,  testified  by 
some  writing  under  their,  his,  or  her  hands  or  hand ;  and  should 
stand  and  be  possessed  of  and  interested  in  the  said  trust  moneys, 
stocks,  funds,  and  securities,  and  the  interest,  dividends,  and 
annual  produce  thereof,  and  of  the  rents,  issues,  and  profits  of  the 
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Bald  freehold  estates  until  the  same  should  be  sold,  upon  trust, 
that  they  the  trustees  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor  should  pay  the  inter- 
est, dividends,  and  annual  produce  of  the  same  trust  moneys, 
stocks,  funds,  and  securities,  and  the  rents,  issues,  and  profits  of 
the  said  freehold  estates  until  the  same  should  be  sold,  to  such 
persons,  and  for  such  purposes  as  the  said  H.  Gaffee  should  from 
time  to  time,  by  any  writing  under  her  hand,  direct  or 

*  543   appoint, ''  but  not  so  as  to  dispose  *  of  the  same  by  sale, 

mortgage,  or  charge,  or  otherwise  in  the  way  of  anticipa- 
tion, and,  in  default  of  such  direction  or  appointment,  into  her 
own  hands,  for  her  own  separate  use,  notwithstanding  her  cover^ 
ture,  independent  of  the  said  Benjamin  Graffee,  who  is  not  to 
intermeddle  therewith,  neither  is  the  same  to  be  subject  or  liable 
to  his  debts,  contracts,  or  engagements,  and  the  receipts  of  her 
the  said  Hannah  Oaffee  and  of  her  appointees  are  hereby  declared 
to  be  discharges  for  the  same." 

The  settlement  then  provided,  that,  after  the  decease  of  H. 
GsSee^  the  trustees  should  pay  the  interest,  dividends,  and  annual 
produce  of  the  trust  moneys  and  premises,  and  the  rents,  issues, 
and  profits  until  the  sale,  to,  or  permit  the  same  to  be  received  by, 
B.  Oaffee  and  his  assigns  during  his  life,  and  after  the  decease  of 
the  survivor  of  them,  B.  Gaffee  and  H.  Gaffee,  if  there  should  be  issue 
of  their  bodies  any  child  or  children,  to  hold  the  trust  moneys  and 
premises  in  trust  for  all  and  every  such  child  or  children,  accord- 
ing to  the  joint  appointment  of  B.  Gaffee  and  H.  Gaffee,  or  the 
appointment  of  the  survivor  as  therein  mentioned,  and,  in  default 
of  such  appointment,  in  trust  for  the  children,  to  vest  in  the*  sons 
at  twenty-one,  and  the  daughters  at  twenty-one  or  marriage,  but 
not  to  be  payable  until  the  death  of  the  survivor  of  them,  the  said 
B.  Graffee  and  H.  Gaffee ;  and  if  there  should  be  no  children  of 
the  marriage,  and  H.  Gaffee  should  survive  B.  Gaffee,  in  trust,  to 
transfer  the  whole  of  the  trust  moneys  and  premises  to  H.  Graffee ; 
but  if  B.  Gaffee  should  survive  H.  Gaffee,  then  in  trust,  after  the 
death  of  B.  Gaffee  and  failure  of  issue,  to  transfer  the  said  trust 
moneys  and  premises  according  to  the  appointmeiit  of  H.  Gaffee ; 
and  in  default  of  such  appointment,  to  her  next  of  kin,  according 
to  the  Statute  of  Distributions  in  case  she  had  died  intestate  and 
unmarried. 

♦  544       *  In  the  month  of  February,  1848,  the  trustees  paid  into 
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Court  the  sums  of  286/.  2s.  9c2.,  8/.  55.  per  cent  annuities,  and 
5590/.  consols,  which  were  then  standing  in  their  names,  subject 
to  the  trusts  of  the  settlement. 

There  were  several  children  of  the  marriage.  B.  Gaffee  died  in 
October,  1818 ;  and  in  the  month  of  January,  1828,  H.  Gaffee 
intermarried  with  Adam  Brown.  Subsequently  to  tliis  second 
marriage,  she  concurred  with  her  husband,  Adam  Brown,  in  charg- 
ing the  trust  funds  with  various  annuities,  which  were  duly  paid 
to  the  annuitants  up  to  a  very  short  period  before  the  trustees  paid 
the  trust  funds  into  Court  as  before  mentioned. 

In  January,  1849,  Hannah  Brown  presented  a  petition  for  the 
payment  of  the  whole  of  the  dividends  accruing  from  the  sums 
which  had  been  paid  into  Court,  alleging  that,  under  the  terms  of 
the  settlement,  the  provision  for  her  separate  use,  and  the  restraint 
on  anticipation,  prevailed  during  her  second  coverture.  This  peti-  ' 
tion  was  opposed  by  the  annuitants,  and  came  on  to  be  heard 
before  the  Vice-Chancellor  Wigram,  on  the  15th  January,  1849, 
when  his  Honor  held  that  the  restraint  was  confined  to  the  first 
coverture,  (a)  From  this  decision  Hannah  Brown  now  appealed 
to  the  Lord  Chancellor. 

Mr.  Wood  and  Mr.  Parsons,  for  the  appeal  petition.  —  Admitting 
that  an  alienation  during  widowhood  would  have  been  valid.  Bar- 
ton V.  Briscoe  J  (6)  it  is  firmly  established  that,  wherever  there  is 
a  settlement  of  property  to  the  separate  use  of  a  woman,  and  she 
is  prohibited  from  anticipating  it,  the  restraint  will  exist  during 
any  coverture  or  covertures  to  which  she  may  afterwards 
•  bfe  subject.  Tullett  v.  Armstrong,  (c)  Scarborough  v.  *  546 
Borman.  (e;)  It  is  said  that  the  restraint  against  anticipa- 
tion is  a  mere  accessory  to,  and  cannot  be  more  extensive  than, 
the  separate  use  clause,  but  the  reverse  of  this  proposition  is  estab- 
lished in  Brown  v.  Bamford.  (d)  The  Vice-Chancellor  Wigram 
said  he  could  not  decide  otherwise  than  in  favour  of  the  respon- 
dents, without  overruling  the  cases  of  Knight  v.  Knight,  (^)  Benson 
V.  Benson,  (jg)  and  Bradley  v.  Hughes ;  (A)  but  all  those  cases 
were  decided  and  were  founded  upon  the  law  as  it  Qxisted  previ- 
ously to  Tullett  V.  Armstrong,  (c) 

* 

(a)  7  Hare,  101.  («)  6  Sim.  121. 

(6)  Jacob,  603.  (g)  6  Sim.  126. 

(c)  4  M.  &  C.  877.  (A)  8  Sim.  149. 

(d)  1  Phil.  620.  [  485  ] 
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The  Solicitor- General  and  Mr.  Bacon j  for  the  respondents. 
—  The  cases  of  Knight  t.  Knight^  (a)  Benson  t.  Benson^  (6)  and 
Bradley  v.  Hughes  (c)  were  not  mentioned  in  the  judgment  of 
Tullett  Y.  Armstrongs  (rf)  and  the  case  of  Bradley  v.  Hughes  (c) 
was  not  even  cited.  The  whole  scheme  of  the  settlement  now 
under  discussion  points  to  the  construction,  that  the  fetter  should 
only  operate  in  and  during  the  first  marriage.  The  general  words, 
"  notwithstanding  the  present  or  any  future  coverture,"  are  not  to 
be  found  in  this  settlement.  It  is  quite  clear  that  the  restraint 
may  be  confined  to  a  particular  coverture. 

[The  Lord  Chancellor.  —  At  the  time  when  the  cases  cited 
were  decided,  the  Yice-Chancellorof  England  was  of  opinion  that 
there  could  be  no  postponed  fetter,  and  on  that  assumption  the 
general  words  could  have  created  no  prohibition.  The  question 
is,  whether  the  reference  to  a  particular  coverture  cuts  down  the 
generality  of  the  gift.] 

Mr.  Walker  and  Mr.  Bbmdelly  for  the  trustees. 

*  546    *  Mr.  Wood  J  in  reply. 

The  Lord  Chancellor.  —  The  Vice-Chancellor  Wigram,  in  his 
judgment  in  this  case,  did  not  give  a  decided  opinion  as  to  the 
construction  of  the  settlement,  but  thought  himself  bound  by  the 
cases  of  Knight  v.  Knight,  (e)  Benson  v.  Benson,  (y)  and  Brad- 
ley V.  Hughes.  (Ji) 

It  has  been  my  duty  to  examine  both  these  grounds ;  and,  first, 
as  to  those  three  cases :  the  first  was  decided  in  1834,  the  second 
in  1835,  and  the  third  in  1836.  At  those  respective  periods,  the 
rule  of  this  Court  was  supposed  to  be  settled  by  the  cases  referred 
to  by  me  in  Tullett  v.  Armstrongs  (i)  —  that  provisions  for  sepa- 
rate use  and  against  anticipation  would  be  inoperative  under  a 
second  marriage,  and  that,  although  a  second  marriage  had  been 
contemplated,  and  attempted  to  be  provided  against,  as  in  Malcolm 
T.  O'  CallaghoM.  (i)    Under  such  a  supposed  state  of  the  law,  the 

(a)  6  Sim.  121.  (g)  Ubimpra. 

(6)  6  Sim.  126.  (A)  Vbi  supra. 

(c)  S  Sim.  149.  (i)  Ubi  supra. 

(d)  4  M.  &  C.  377.  .                  (*)  5  Law  J.  Ch.  187. 

(e)  Ubi  supra. 
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decisions  referred  to  were  the  necessary  consequence ;  for  if  pro- 
visions for  the  separate  use  and  against  anticipation  could  not  be 
made  to  operate  in  cases  of  a  second  marriage,  it  could  not  be 
material  whether  the  parties  had  or  had  not  expressed  such 
intention ;  but,  now  taking  the  rule  to  be  as  laid  down  in  Tullett 
T.  Armstrong  (a)  in  1839,  that  these  fetters  will  protect  the  prop- 
erty of  the  wife  during  a  second  coverture,  nothing  having  been 
done  by  her  whilst  discovert  to  remove  them,  the  only  question 
must  be,  whether  the  settlement  be  so  framed  as  to  include  the 
period  of  the  second  coverture.  It  mudt  be  observed,  that 
of  those  cases  *  so  decided  by  the  Yice-Ghancellor  of  Eng-  *  547 
land,  in  the  first.  Knight  v.  Knight j  (6)  there  was  a  distinct 
'  gift  for  life  to  the  separate  use  and  without  power  of  anticipation ; 
l}ut  the  Yice-Ghancellor,  afber  referring  to  Newton  v.  Reid  (c)  and 
Woodmeston  v.  Walker^  (cT)  held  that  the  restrictions  were  binding 
during  the  life  of  the  first  husband,  but  not  beyond  it.  So  in  Ben- 
son V.  Benson,  (e)  there  was  a  distinct  estate  for  life  given,  but 
the  provision  as  to  separate  use  and  against  anticipation  appeared 
to  be  applied  to  the  existing  coverture.  Bradley  v.  Hughes,  (jg) 
in  its  circumstances,  much  resembled  the  present  case,  tliere  being 
no  gift  for  life,  except  in  the  direction  to  pay  to  the  separate  use ; 
but  the  Yice-Ghancellor  held  the  assignee  of  the  second  husband, 
under  the  Insolvent  Act,  entitled,  upon  the  principle  supposed  to 
be  established  in  Woodmeston  v.  Walker,  (d)  and  Breton  v. 
Pocock,  (A)  ^^  that  property  given  to  the  separate  use  of  a  married 
woman  would  operate  as  a  restriction  during  that  coverture,  but 
not  afterwards ;  so  that,  after  the  death  of  the  first  husband,  the 
trust  was  for  her,  and  that  iiien  the  marital  right  of  the  second 
husband  intervened,  and  his  assignee  was  entitled  to  the  annuity." 
These  cases,  therefore,  proceeding  upon  a  supposed  rule  of  equity, 
which  does  not  now  exist,  and  it  being  now  settled  that  a  gift  to 
the  separate  use  without  power  of  anticipation  will  operate  upon 
all  the  covertures  of  a  woman,  unless  the  provisions  are  destroyed 
whilst  she  is  discovert,  those  cases  cannot  be  considered  as  authori- 
ties applicable  to  the  question  in  this  case,  which  must  there- 
fore depend  upon  the  construction  to  be  put  upon  *  the  words    *  548 

* 

(a)  Uhitupta,  (e)  Dbimpra, 

(b)  Ubi  tuprck,  {g)  Ubi  fupro. 

(c)  4  Sim.  141 .  (A)  2  Rust.  &  M.  210. 


(d)  2  Bum.  &  M.  197. 


[487] 


•648  CASES  IN  CHANCBBY. 

used;  namely,  whether  the  provisions  for  separate  use  and 
against  anticipation  are  applicable  to  the  whole  of  the  life-estate 
given,  or  only  to  the  then  existing  coverture  ;  and  for  this  purpose, 
the  first  observation  that  arises  is,  that  there  is  no  gift  but  in  the 
direction  to  pay,  and  that  direction  is  to  pay  upon  the  wife's  appoint- 
ment in  writing,  but  not  by  anticipation ;  and  in  default  of  appoint- 
ment, into  her  own  hands  for  her  separate  use.  This  provision, 
standing  by  itself,  would  give  to  the  wife  the  security  of  separate 
estate,  according  to  TuUeti  v.  Armstrong'  (a)  and  Scarborough  v.  Bor- 
man  ;  (a)  but  these  words  are  added,  ^^  notwithstanding  her  cover- 
ture, independent  of  the  said  Benjamin  Gaffee,  who  is  not  to 
intermeddle  therewith,  neither  is  the  same  to  be  liable  to  his  debts, 
contracts,  or  agreements ;  and  the  receipts  of  her,  the  said  Hannah 
Gaffee,  and  of  her  appointees,  are  hereby  declared  to  be  discharges 
for  the  same."  These  latter  words  obviously  apply  only  to  the 
then  existing  coverture;  but  the  parties  intended  that  the  wife 
should  have  an  estate  for  life.  The  possibility  of  her  surviving 
her  husband  was  not  contemplated ;  but  that  would  not  of  itself^ 
affect  the  construction  of  the  first  part  of  the  gift,  if  that  be  suffi- 
cient to  give  her  an  estate  for  life.  It  is  in  the  first  place  to  be 
observed,  that  these  words  are  inoperative  so  far  as  relates  to  the 
then  existing  coverture,  for  Benjamin  Gaffee  and  his  creditors 
would  have  been  effectually  excluded  by  the  earlier  words,  though 
these  had  not  been  added.  Oan  any  higher  effect  be  given  to  these 
latter  words,  than  to  show  that  the  parties  at  the  moment  contem- 
plated only  the  existing  coverture,  and  had  no  purpose  present  to 
their  thoughts  relative  to  any  future  coverture  ?    If  the  absence 

of  such  thoughts  would  not  of  itself  affect  the  construction 
*  549    of  the  gift,  can  these  words  have  that  *  effect,  as  they  only 

prove  the  absence  of  such  thoughts,  being  inoperative  for 
the  purposes  contemplated  by  the  parties  ? 

What  the  annuitants  are  claiming  is  the  absolute  life-estate  of 
the  wife,  become  the  property  of  the  husband  by  the  marriage ; 
but  of  any  such  life-estate  there  is  no  creation  by  the  settlement, 
by  which  the  trustees  are  only  authorized  to  pay  the  dividends  as 
they  accrue  and  without  anticipation  to  the  appointees  of  the  wife^ 
.or  into  her  own  hands.  Her  joining  in  the  annuity  deeds  cannot 
be  an  appointment  under  this  power. 

(a)  Uhiwpra. 
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The  order  of  the  Oourt  appealed  from,  therefore,  directs  the  trus- 
tees to  pay  in  a  manner,  not  only  not  authorized  by  the  terms  of 
the  trust,  but  in  direct  contradiction  to  it,  being  to  grantees  of 
anticipated  interosts,  and  the  discharges  for  which  payments  cannot 
be  either  by  the  wife,  or  her  appointees.  The  construction  adopted 
can  only  be  supported  upon  the  supposition,  that,  taking  the  whole 
provision  together,  the  generality  of  the  earlier  part  of  it  is  restricted 
and  confined,  by  the  reference  to  Benjamin  Gaffee  and  his  debts, 
to  the  then  existing  coverture  ;  but  if  so,  the  whole  provision  must 
be  so  restricted  and  confined  ;  and  in  that  case  the  direction  to  pay 
the  dividends  to  the  wife  or  her  appointees  must  be  read  with  the 
same  restriction,  the  provision  as  to  anticipation  and  separate  use 
being  part  of  the  direction  to  pay ;  so  that  after  the  death  of  B. 
Oaffee,  the  direction  or  trust  to  pay  the  dividends  to  the  wife 
ceased. 

The  construction  contended  for,  assumes  that  the  words  used, 
mean  an  estate  for  life  to  the  wife  and  during  the  life  of  her  then 
husband,  for  her  separate  use  and  without  anticipation  ;  but 
I  find  no  words  giving  ♦  an  unqualified  life-estate.  If  the  *  650 
restriction  form  part  of  the  only  sentence  which  gives  any 
estate,  and  is  in  words  made  part  of  such  gift,  then  the  estate 
and  the  restriction  must  be  commensurate.  It  being  however  clear, 
that  the  wife  surviving  was  to  enjoy  the  income,  from  the  provision 
for  the  children  being  to  take  effect  from  and  after  the  decease  of 
the  husband  and  wife,  the  clause  giving  the  income  to  the  wife 
cannot  be  so  construed  and  restricted;  and  if  it  cannot  be  so 
restricted,  the  trust  must  be  'construed  as  a  direction  to  pay  the 
dividends  to  the  wife  for  her  life,  or  to  her  appointees  without 
anticipation ;  and  if  such  had  been  the  words  used,  the  direc- 
tion would  have  operated  during  a  second  coverture,  notwith- 
standing the  inoperative  reference  to  the  first  husband  and  his 
debts. 

Upon  the  ground,  therefore,  that  in  the  present  state  of  the 
authorities,  the  cases  referred  to  as  having  been  decided  by  the 
Yice-Chancellor  of  England  cannot  be  considered  as  regulating 
the  decision  of  this  case,  and  that  the  true  construction  of  the 
settlement  is  a  gift  for  the  separate  use  without  anticipation  to 
operate  for  the  whole  life  of  the  donee,  I  am  of  opinion  that  the 
second  husband  was  bound  by  these  provisions,  and  that  the  assign- 
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ment  by  fhe  second  husband  and  the  wife  was  void,  and  that  an 
order  ought  to  have  been  made  according  to  the  prayer  of  the 
petition.! 
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If  a  testator  leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee^s  enjoyment  of  it,  to  secure  certain  objects  for  the  benefit 
of  the  legatee :  upon  failure  of  such  objects,  the  absolute  gift  prevails ;  but, 
if  there  be  no  such  absolute  gift  as  between  the  legatee  and  the  estate,  and 
particular  modes  of  enjoyment  are  prescribed,  and  those  modes  of  enjoyment 
fail,  the  legacy  forms  part  of  the  testator^s  estate,  as  not  having  in  such  event 
been  given  away  from  it.' 

In  the  case  of  a  will  containing  such  a  disposition,  the  intention  of  the  testator  is 


*  Upon  the  subject  of  the  above  case,  Mr.  Lewin,  in  his  work  on  the  Law  of 
Trusts  (5th  Eng.  ed.  pp.  539,  540),  states  the  law  as  follows :  **If  property  be 
settled,  whether  by  deed  or  will,  to  the  separate  use  of  a  feme,  and  the  separate 
use  was  meant  to  be  confined  to  a  particular  marriage,  and  the  husband  dies  and 
the  widow  marries  again,  the  second  husband  will  not  be  excluded  from  his 
ordinary  marital  right.  Barton  v,  Briscoe,  Jac  603 ;  Benson  v,  Benson,  6  Sim. 
126 ;  Knight  v.  Knight,  6  Sim.  121 ;  Jones  v.  Salter^  2  R.  &  M.  208 ;  Moore  o. 
Harris,  4  Drew.  33;  Tudor  e.  Samyne,  2  Yem.  270;  Sir  E.  Turner's  Cas«,  1 
Ch.  Cas.  307 ;  1  Yem.  7.  The  question  simply  is.  What  was  the  intention  of 
the  settlement  or  will  P  So,  if  real  or  personal  estate  be  devised  or  bequeathed 
to  A.,  a  married  woman,  for  her  sole  and  separate  use  independent  of  her  hus- 
band B.,  the  separate  use  applies  only  to  the  existing  and  not  to  any  future 
coverture :  Moore  v.  Harris,  4  Drew.  33 ;  but  if  the  exclusion  of  any  future 
husband  was  also  in '  contemplation,  it  wilt  be  carried  into  effect :  Ashton  o. 
M'Dougall,  5  Beav.  56 ;  Be  Gaffee,  7  Hare,  101 ;  1  M'N.  &  G.  541 ;  and  if  the 
separate  use  do  extend  to  any  marriage,  present  or  future,  even  the  arrears  due 
to  the  feme  at  the  time  of  subsequent  marriage  are  protected  from  the  after- 
taken  husband.  Ashton  v,  M'Dougall,  5  Bcav.  56 ;  and  see  Newland  v.  Faynter, 
4  M.  &  C.  418 ;  England  v.  Downs,  6  Beav.  269. 

*  S.  C,  2  H.  &  T.  115. 

*  Kellett  V.  Kellett,  L.  R.,  3  H.  L.  160 ;  Churchill  o.  Churchill,  L.  R.,  5 
Eq.  44 ;  Brock  v.  Bradley,  12  W.  R.  1136 ;  1  Jarman  Wills  (3d  Eng.  ed.),  826- 
828;  Arnold  v.  Arnold,  16  Sim.  404;  Eaton  v.  Barker,  2  Coll.  124;  Gurney  v. 
Goggs,  25  Beav.  834 ;  Corbett^s  Trust,  Johns.  591 ;  Norman  v.  Kynaston,  7  Jur. 
N.  S.  129 ;  Gerrard  v.  Butler,  20  Beav.  541 ;  Riicker  v,  Scholefield,  1  H.  &  M. 
36 ;  Harvey  v.  Stracey,  1  Drew.  73, 138 ;  In  re  Lord  Soudes's  Will,  2  Sm.  &  Giff. 
416;  Blacket  v.  Lamb,  14  Beav.  482;  Stephens  v.  Gadsen,  20  Beav.  463; 
Woolridge  V.  Woolridge,  Johns.  63 ;  King  v.  King,  15  Irish  Ch.  479.  But  see 
Moriarty  v.  Martin,  3  Irish  Ch.  26,  and  the  comments  upon  it  in  Churchill  v. 
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to  be  collected  from  the  whole  will,  and  not  from  words  which,  standing  alone, 
would  constitute  an  absolute  gift. 

When  the  terms  of  a  gift  are  ambiguous,  leaving  it  doubtful,  whether  or  not  an 
absolute  interest  is  given,  the  subsequent  disposition  of  the  subject-matter  of 
the  gift,  in  every  possible  event  which  can  arise,  forms  an  important  considera- 
tion in  putting  a  construction  on  those  ambiguous  terms ;  such  a  disposition 
being  apparently  inconsistent  with  the  intention  of  giving  an  absolute  interest 
in  the  first  instance.* 

By  a  parol  antenuptial  agreement,  it  was  agreed,  that  the  husband  should  take  a 
certain  portion  of  the  wife's  property,  and  that  the  residue  should  be  settled 
for  her  separate  use.  This  agreement  was  carried  out  so  far  as  related  to  the 
husband ;  but  no  settlement  was  made  on  the  wife.  The  wife  subsequently 
to  her  marriage  filed  her  bill  by  her  next  friend,  stating  these  fiusts,  and  pray- 
ing that  her  interests  in  certain  property  consisting  of  real  estate  coming  to 
her  might  be  declared  accordingly.  The  husband,  by  his  answer,  admitted 
the  statements  in  the  bill.  A  deed  was  then  prepared,  purporting  to  be  a 
settlement  on  the  wife,  in  pursuance  of  the  agreement,  and  giving  her  a  power 
to  dispose  of  her  property  by  will.  This  deed,  though  signed  by  the  wife, 
was  not  acknowledged  by  her.  She  made  a  will,  disposing  of  her  property 
in  favour  of  her  husband  and  other  parties,  and  died.  The  husband  then  filed 
a  supplemental  bill,  praying,  as  against  the  heir  of  the  wife,  that  the  parol 
agreement  might  be  carried  into  effect,  that  the  want  of  an  acknowledgment 
might,  if  necessary,  be  supplied,  and  that  the  will  of  the  wife  might  be  estab- 
lished as  a  valid  execution  of  the  power  given  to  her  by  the  deed.  Held^ 
first,  that,  in  a  suit  thus  framed,  there  was  no  case  established  in  point  of 
proof  as  against  the  heir ;  secondly,  that  the  contract  so  entered  into  before 
mArriage,  there  being  nothing  but  marriage  following,  could  not  be  carried 
into  effect  under  the  Statute  of  Frauds ;  and,  thirdly,'  that  the  Court  would  not 
supply  the  want  of  the  acknowledgment,  as  tending  to  destroy  the  protection 
which  the  law  throws  aroimd  married  women.' 


Chunjiill,  L.  R.,  5  £q.  49,  50.  The  principle  has  been  heldto  apply  to  appoint- 
ments under  a  power  as  well  as  to  bequests  and  devises ;  if  the  first  appointment 
gives  the  absolute  interest  to  the  appointee,  and  the  subsequent  superadded 
modification  of  it  is  void,  the  orig^inal  appointment  stands  exactly  as  if  the 
attempted  modification  were  struck  out  of  the  will.  Lord  Romuj^t,  M.  R.,  in 
Churchill  v.  Churchill,  L.  R.,  5  £q.  48 ;  Kampf  o.  Jones,  2  Keen,  756 ;  Harvey 
V.  Stracey.  1  Drew.  78,  188. 

*  The  rule  is,  that  where  the  gift  is  in  terms  ambiguous,  other  parts  of  the 
will  are  to  be  looked  at  to  see  what  the  testator's  intention  was ;  but  if  there  is  a 
distinct  gift,  and  the  intention  is  express,  nothing  that  afterwards  follows  can 
affect  the  construction  of  the  positive  gift.  1  Jarman  Wills  (8d  £ng.  ed.),  827, 
828;  Jackson  v,  Forbes,  Taml.  88;  Whitehead  v.  Bennett,  22  L.  J.  Ch.  1020; 
Lord  V.  Lord,  8  Jur.  N.  S.  485 ;  Findon  v.  Findon,  1  De  6.  &  J.  380 ;  Waters 
V,  Waters,  26  L.  J.  Ch.  624;  Fullerton  v.  Martin,  1  Drew.  &  Sm.  81. 

*  See  Field  v.  Moore,  Field  v.  Brown,  7  De  G.,  M'N.  &  G.  691 ;  NichoU  v. 
Jones,  L.  R.  3  Eq.  696;  Caton  v.  Caton,  L.  R.,  2  U.  L.  127;  S.  C,  18 
W.  R.  801,  803;  8.  C,  14  W.  R.  267. 
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This  was  an  appeal  from  a  judgment  pronounced  by  the  Vice- 
Chancellor  Wioram,  on  the  hearing  on  further  directions  of  this 
suit,  on  the  8th  June,  1849. 

The  points  to  which,  as  will  be  seen  by  the  judgment  of  the 
Lord  Chancellor,  the  discussion  was  substantially  confined, 

*  662  were  the  following,  viz.    First  the  *  interest  which  Cath- 

erine Lassence,  the  daughter  of  the  testator  Matthew  Ean- 
nan,  took  in  the  residuary  real  and  personal  estate  of  her  father 
under  the  terms  of  his  will.  Secondly,  whether  a  sum  of  420/. 
15s.  2d.  Bank  8/.  per  cent  Annuities,  standing  to  the  credit  of 
the  cause  to  an  account  entitled  ^'  the  account  of  the  produce  of 
the  testator's  real  estate,"  and  which  arose  from  a  sale,  after  the 
death  of  the  testator  and  before  the  institution  of  the  suit,  of  part 
of  the  testator's  real  estate  to  the  Blackwall  Railway  Company, 
was  to  be  considered  as  real  or  personal  estate.  Thirdly,  whether 
J.  G.  Lassence  the  husband  of  Catherine  Lassence,  and  two  of 
the  defendants,  were  entitled  to  the  benefit  of  a  devise  of  real 
estate  made  to  them  by  the  will  of  Catherine  Lassence,  this  will 
purporting  to  be  executed  in  pursuance  of  an  alleged  antenuptial 
parol  agreement,  that  her  property  should  be  at  her  own  disposal, 
and  also  in  pursuance  of  a  power  given  to  her  by  an  indenture 
dated,  the  21st  October,  1843,  signed  by  Catherine  Lassence  sub- 
sequently to  her  marriage,  but  not  acknowledged  by  her,  as  re- 
quired by  the  Act  for  abolishing  fines  and  recoveries. 

The  following  statement  of  the  facts  of  the  case  will  show  the 
manner  in  which  the  several  points  just  stated  arose. 

Matthew  Kannan,  who  died  in  January,  1823,  by  his  will,  dated 
the  14th  June,  1821,  after  directing  the  payment  of  all  his  just 
debts,  funeral  expenses,  and  the  charges  of  proving  his  will,*  gave 
his  residuary  estate  and  effects  to  his  wife  and  two  other  persons 
(whom  he  afterwards  named  executrix  and  executors),  as  trus- 
tees for  certain  purposes ;  and,  then,  after  directing  the  payment 
of  several  pecuniary  and  specific  legacies,  gave,  devised, 

*  663   and  bequeathed  as  follows :  '^  I  *  give  and  bequeath  to  my 

only  daughter  Catherine  Bead,  wife  of  Joseph  Bead,  of  Tot- 
tenham Court  Bead,  in  the  county  of  Middlesex,  stockbroker,  the 
residue,  and  remainder  of  my  property,  wheresover  and  whatsover, 
to  receive  the  interest  thereof  during  her  lifetime,  both  in  funds, 
houses,  and  the  interest  of  money  arising  from  any  other  source, 
&c.,  without  being  subject  to  any  control  dr  restraint  from  her 
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present  or  any  future  husband,  for  her  sole  use  and  purpose,  her 
receipts  alone  to  be  taken  as  legal  for  the  money  she  receives.  It 
is  also  my.  will,  that  she  shall  not  have  any  power  to  dispose  of 
any  part  of  my  property  during  her  life,  unless  for  the  purpose 
of  transferring  it  from  one  stock  to  another,  or  of  disposing  or 
selling  any  houses,  or  moneys  in  the  funds,  for  the  sole  purpose 
of  investing  it  in  some  other  concern  or  purchase,  which  may  be 
deemed  more  eligible  than  where  it  is  already  placed  out,  but  this 
must  be  done  with  the  entire  consent  of  the  executors  and  execu- 
trix. It  is  also  my  will  that  the  whole  property  shall  be  divided 
between  her  children  after  her  decease,  share  and  share  alike  in 
the  following  manner ;  viz.,  that  the  males  shall  have  one-half  of 
the  property  bequeathed  to  them  when  they  arrive,  at  the  age 
of  twenty-three  years,  and  to  receive  the  interest  of  the  other  or 
remaining  half  of  their  shares  during  life,  and  to  equally  divide 
it  amongst  their  children  after  their  decease,  or  to  the  next  re- 
lation, or  to  their  husbands  so  long  as  they  live,  if  they  should 
have  no  issue.  I -also  wish  the  property  or  share  coming  to  the 
females  to  remain  invested  where  it  was  placed,  if  secure,  or,  if 
not  deemed  so,  to  be  placed  in  any  other  way  the  executors  may 
deem  proper,  without  incurring  risk  of  its  being  lost  or  misplaced, 
and  to  receive  the  interest  only  during  their  lives,  without  being 
subject  to  any  restraint  or  control  from  their  husbands. 
And  if  it  can  be  proved  that  they  shall  *  even  attempt  to  *  554 
dispose  or  sell  their  life-interest  in  it,  it  is  my  will  that  the 
property  do  go  over  to  their  brothers,  and  that  they  shall  be  entirely 
deprived  of  it ;  after  their  decease,  their  part  of  the  property  to  be 
divided,  share  and  share  alike,  between  their  children,  and  if  they 
have  no  issue,  among  their  husbands  during  their  lifetime,  then 
to  go  to  the  nearest  relation  on  their  mother's  side.  It  shall  and 
may  be  lawful  to  and  for  the  said  trustees,  or  the  survivor  or  sur- 
vivors of  them,  or  the  executors  or  administrators  of  such  survivor, 
in  case  of  the  death  of  any  of  them,  or  his  or  tlieir  desire  to  be 
discharged  from  the  trusts  reposed  in  them  before  the  accomplish- 
ment of  the  said  several  trusts  to  nominate  one  trustee  or  trustees 
for  the  purposes  aforesaid  to  keep  up  the  number  of  the  said  trustees, 
with  like  power  to  them,  and  such  new  trustee  or  trustees,  in  case 
of  their  death,  or  wish  to  be  discharged  from  the  said  trusts,  to 
keep  up  the  same  number  of  trustees,  and  each  trustee  to  be  only 
accountable  for  his  own  act  and  deed." 
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Catherine  Bead  had  four  children,  three  of  whom  died  in  the 
lifetime  of  her  husband  Joseph  Bead,  infants  and  unmarried,  and 
the  fourth  of  whom  died  shortly  after  him,  also  an  infant  and 
unmarried.  Joseph  Bead  died  in  April,  1888,  having,  by  his  will, 
given  all  his  property  to  his  wife  for  her  own  use  and  benefit, 
and  appointed  her  his  sole  executrix.    On  the  12th  August,  1834, 

_  * 

Catherine  Bead  became  the  wife  of  J.  G.  Lassence.  There  were 
no  children  of  this  marriage;  and  previously  to  filing  the  bill 
next  hereinafter  mentioned,  Catherine  Lassence  took  out  admin* 
istration  to  her  four  children  by  Joseph  Bead,  all  then  de- 
ceased. 
On  the  20th  January,  1842,  Catherine  Lassence,  by  her  next 

friend,    filed   her  bill   against   the    surviving    executors 
*  655  *  of  Matthew  Eannan,  stating,  among  other  things,  that, 

upon  occasion  of  her  marriage  with  J.  G.  Lassence,  and  be- 
fore the  solemnization  thereof,  it  had  been  agreed  between  her  and  J. 
G.  Lassence  that  he  should  invest  a  sum  of  3000!.,  part  of  her  prop- 
erty, in  the  purchase  of  a  government  annuity  for  his  life,  and  in 
his  own  name,. and  for  his  own  use  and  benefit,  and  that  she  should 
be  entitled  to  hold  and  enjoy  all  the  residue  of  her  property, 
whether  derived  from  the  testator  Matthew  Kannan,  or  from  her 
former  husband,  or  in  any  other  manner,  for  her  sole  and  separate 
use,  and  that,  if  necessary,  a  proper  settlement  thereof  should  be 
executed  by  them  respectively ;  and  further  stating,  that,  in  pur- 
suance of  such  agreement,  3000^  part  of  the  property  of  Catherine 
Lassence,  had  been  laid  out  and  invested  by  Catherine  Lassence 
in  the  purchase  of  a  government  life  annuity,  in  the  name  and 
for  the  benefit  of  J.  G.  Lassence,  and  that  he  had  received  and 
enjoyed  the  same  accordingly  ever  since  their  marriage,  but  that 
no  settlement  had  been  made  upon  Catherine  Lassence  of  the 
other  part  of  her  property;  and  that  in  the  events  which  had 
happened,  and  in  case  she  should  not  have  any  other  issue,  she 
would  be  entitled  in  remainder,  expectant  upon  the  life-estate 
given  to  her  by  the  will  of  the  testator  Matthew  Kannan,  to  the 
corpus  of  his  real  and  personal  estate ;  and  that  she,  Catherine 
Lassence,  was  then  in  the  fiftieth  year  of  her  age,  and  according 
to  the  course  of  nature  was  not  likely  to  have  any  other  child ; 
and  that,  under  such  circumstances,  she  was  then  entitled  to  have 
the  corpus  of  the  personal  estate  transferred  to  her ;  and  praying 
that  the  trusts  of  the  will  of  the  testator  Matthew  Eannan  might 
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be  declared,  and  so  far  as  the  same  remained  to  be  performed, 
that  such  trusts  might  be  carried  into  execution,  by  and  under  the 
direction  and  decree  of  the  Court;  that  all  proper  and 
necessary  accounts  might  be  taken,  and  directions  *  given  *  556 
for  ascertaining  of  what  the  clear  residue  of  the  testator's 
estate  then  consisted,  and  that  the  rights  of  the  plaintiff  therein 
might  be  declared. 

On  the  7th  March,  1848,  the  cause  came  on  before  the  Master 
of  the  Bolls,  who  made  an  order,  referring  it  to  the  Master  to 
make  the  usual  inquiries  relative  to  the  family  of  the  testator ;  and 
further  ordered,  among  other  things,  that  the  defendants  should 
transfer  into  Court,  to  an  account,  to  be  entitled  ^^  the  accoimt  of 
the  produce  of  the  testator's  real  estate,"  the  sum  of  420/.  lbs. 
2d,  Bank  M,  per  cent  Annuities,  which  had  arisen  from  the  sale 
to  the  Blackwall  Bailway  Company  as  hereinbefore  stated. 

Subsequently  to  the  filing  of  this  bill,  and  on  the  21st  October, 
1843,  an  indenture  was  made  between  J.  G.  Lassence  of  the  first 
part,  James  Fawcett  of  the  second  part,  and  Catherine  Lassence 
of  the  third  part,  purporting  to  be  a  settlement  made  in  pursuance 
of  the  parol  agreement  entered  into  between  J.  O.  Lassence  and 
Catherine  Lassence  previously  to  their  marriage  as  before  men- 
tioned. By  this  indenture,  which  was  signed  by  Catherine  Las- 
sence and  the  other  parties,  J.  G.  Lassence  assigned  to  J.  Fawcett 
all  the  interest  of  Catherine  Lassence,  in  the  estate  of  Matthew 
Eannan,  upon  trust,  among  other  things,  to  pay,  transfer,  and 
assign  the  same  unto  such  person  or  persons,  and  in  such  manner 
and  form,  and  to  and  for  such  uses,  intents,  and  purposes,  as  she 
the  said  Catherine  Lassence,  by  any  instrument  in  writing  under 
her  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  or 
by  her  last  will  and  testament,  should  direct  and  appoint ;  and  in 
default  of  such  direction  or  appointment  unto  such  person  or  per- 
sons as  should  be  entitled  thereto  (if  the  said  Catherine  Lassence 
had  not  intermarried  with  J.  G.  Lassence),  according  to  the  Stat- 
ute of  Distributions.  This  indenture  was  never  acknowl- 
edged* by  Catherine  Lassence,  as  required  by  the  Act  for  *557 
the  abolition  of  Fines  and  Becoveries  (8  &  4  Will.  4,c.  74). 
She  died  on  the  14th  May,  1847,  without  ever  having  had  any  child 
by  J.  G.  Lassence,  and  liaving  by  her  will,  dated  the  12th  May, 
1847,  made  in  pursuance  of  the  power  given  to  her  by  the  indent- 
ure of  the  21st  October,  1843,  given  the  residue  of  her  property 
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unto  J.  G.  Lassence  and  James  Fawcett,  in  trust  for  J.  6.  Las- 
sence,  S.  Bead,  and  B.  Bead  in  equal  thirds,  and  appointed  J.  O. 
Lassence  and  J*  Fawcett  her  executors. 

On  the  20th  July,  1847,  J.  6.  Lassence  and  James  Fawcett  filed 
their  bill  of  revivor  and  supplement  against  the  surviving  trustee 
and  executor  of  the  testator  Matthew  Kannan,  the  heir-at-law  of 
Catherine  Lassence,  and  other  parties  including  S..  Bead  and  B. 
Bead,  stating  the  several  facts  above  mentioned,  and  that  they  had 
procured  administration  de  bonis  non  to  the  deceased  children  of 
Joseph  Bead,  and  praying  a  revival  of  the  original  suit,  and  that 
the  agreement,  entered  into  between  J.  O.  Lassence  and  Catherine 
Lassence  previously  to  their  marriage,  might  be  decreed  to  be  car- 
ried into  effect,  so  far  as  the  same  remained  to  be  carried  into 
effect,  under  the  direction  of  the  Court,  and  for  that  purpose  that 
the  heir-at-law  of  Catherine  Lassence  might  be  decreed  to  convey 
all  his  estate  and  interest  in  her  real  estates  to  the  aforesaid  ap- 
pointees, or  as  they  should  direct ;  and  that  (if  necessary)  the 
want  of  an  acknowledgment  of  the  indenture  of  the  21st  October, 
1848,  by  Catherine  Lassence,  might  be  supplied  by  the  Court  in 
favour  of  her  appointees,  and,  if  necessary  for  that  purpose,  that 
the  will  of  Catherine  Lassence  might  be  established  and  be  de- 
clared to  be  a  good  execution  of  the  power  given  to  her  in  and  by 

the  settlement  of  the  2l8t  October,  1843. 
*  668  *  The  usual  order  to  revive  having  been  obtained,  the 
Master,  on  the  26th  March,  1849,  made  his  general  report, 
finding,  among  other  things,  the  various  classes  of  relations  of  the 
testator  Matthew  Kannan  and  his  family,  which  repprt  was  duly 
confirmed. 

On  the  8th  June,  1849,  the  original  cause  came  on  to  be  heard 
before  the  Vice-Chancellor  Wigbam,  on  further  directions,  together 
with  the  supplemental  cause,*  when  his  Honor  held,  that  accord- 
ing to  the  true  construction  of  the  will  of  Matthew  Kannan,  and 
in  the  events  which  had  happened,  the  real  and  personal  estate  of 
the  testator,  after  the  life-interest  given  to  Catherine  Lassence,  was 
undisposed  of  as  in  the  case  of  an  intestacy  ;  and  further,  that  the 
interest  which  Catheritie  Lassence,  as  heiress  of  the  testator,  took 
in  his  real  estate,  did  not  pass  by  her  will,  but  had  descended  upon 
her  heir-at-law ;  and  further,  that  the  sum  of  420/.  15s,  2d.  Bank 
81.  per  cent  Annuities  hereinbefore  mentioned  was  to  be  consid- 
ered as  real  estate. 
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From  this  decision  the  defendants  S.  Read  and  R.  Read  ap- 
pealed to  the  Lord  Chancellor ;  but  upon  an  objection  in  point  of 
form  being  taken  ou  the  opening  of  the  appeal,  on  the  28th  No- 
yember,  1849,  the  petition  of  rehearing  was  subsequently  amended, 
and,  by  arrangement  between  the  parties,  presented  in  the  name 
of  the  plaintiff  J.  O.  Lassence. 

The  following  were  the  grounds  of  appeal,  referable  to  the  three 
points  above  mentioned,  as  set  out  in  the  petition :  first,  that  the 
whole  of  the  personal  estate  bequeathed  by  the  testator's  will,  sub- 
ject to  the  life-estate  of  Catherine  Lassence,  became  absolutely 
vested  in  equal  shares  in  such  of  the  children  of  Catherine  Las- 
sence as  survived  the  testator,  and  that  by  the  death  of  all  of 
*  such  children,  intestate  and  unmarried,  and  by  the  will  of  *  559 
her  first  husband,  Catherine  Lassence  became  absolutely  * 
entitled  to  the  whole  of  such  personal  estate,  and  that  by  the  tes- 
tamentary appointment  or  disposition  made  thereof  by  her,  the 
plaintiff  J.  O.  Lasse*nce,  and  the  defendants  S.  Read  and  R.  Read, 
became  entitled  to  the  whole  of  such  personal  estate  in  equal 
shares;  secondly,  that  whether  the  real  estate  of  the  testator, 
Matthew  Kannan,  or  any  part  thereof,  became,  by  or  through  the 
operation  of  his  will,  vested  in  Catherine  Lassence,  or  whether  the 
same,  or  any  part  thereof,  descended  upon  her  as  his  heiress-at-law, 
as  in  the  case  of  an  intestacy,  then,  having  regard  to  the  facts  and 
circumstances  duly  appearing  by  the  proceedings  in  the  suit,  such 
real  estate  was  subject  in  equity  to  the  testamentary  appointment 
or  disposition  thereof  made  by  Catherine  Lassence  in  exercise  of 
the  power  reserved  by  the  indenture  of  the  21st  October,  1843, 
notwithstanding  that  the  same  indenture  was  never  duly  acknowl- 
edged by  her  in  the  manner  required  by  the  Act  for  abolishing 
fines  and  recoveries,  and  that  the  heir-at-law  of  Catherine  Lassence 
ought  to  be  declared  to  be  a  trustee  of  such  real  estate  for  the  par- 
ties entitled  thereto  under  her  will ;  and,  thirdly,  that  the  said  sum 
of  420Z.  155.  2d.  Bank  3/.  per  cent  Annuities  ought  to  have  been 
regarded  as  personal  estate,  or,  if  considered  as  real  estate,  that 
the  same  was  subject  to  the  trusts  of  the  will  of  Catherine  Las- 
sence. 

Mr.  Roll  and  Mr.  F.  Sims  Williams^  for  the  defendants  S.  Read 
and  R.  Read,  supported  the  several  grounds  of  appeal  hereinbefore 
stated. — Upon  the  construction  of  the  will  of  Matthew  Kannan, 
they  contended  that  there  was  either  an  absolute  gift  to  Catherine 
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Bead,  or  a  gift  to  her  for  life,  with  a  gift  of  an  absolute  vested  inter- 
est to  her  children.  In  support  of  the  latter  construction, 
*560  'they  submitted  that  there  was,  in  the  first  instance,  an 
absolute  gift  in  favour  of  Catherine  Bead,  which  was  cut  down 
by  subsequent  directions  to  a  life-interest,  with  an  absolute  gift 
over  to  her  children :  that  the  absolute  gift  to  the  children  was  in 
like  manner  attempted  to  be  cut  down  in  favour  of  their  children, 
but  that,  they  having  no  children,  the  gift  became  absolute.  They 
cited  the  cases  of  Whittell  v.  Dudinj  (a)  Arnold  v.  Congreve,  (6) 
Carver  v.  Bowles j  (c)  Kampf  v.  Jones j  (rf)  Saumarez  v.  Sau- 
marezy  (jr)  Hulme  v.  Hulme^  (g*)  Rbi^  v.  Hardwickj  (A)  Mayer  v. 
Townsendy  (f)  Leeming  v.  Sherratt,  (k)  Campbell  v.  Brown- 
riggj  (f)  Ridgway  v.  Woodhouse^  (m)  Winckworth  v.  Winch- 
worthy  (n)  Oompertz  v.  Chmpertz,  (o) 

Upon  the  point  of  the  conversion  of  the  real  estate  into  person- 
alty by  sale  to  the  Blackwall  Bailway  Company,  they  referred  to 
Ex  parte  Hawkins  ;(^p^  and  in  support  of  the  case  raised  by  the 
bill  of  revivor  and  supplement,  they  referred  to  Hammersley  v. 
Baron  de  Biel^(ji)  Codrington  v.  Earl  of  Shelbume,(r')  SUtn- 
metz  V.  Halthin.  («) 

The  cases  of  Ottway  v.  Wing  (f)  and  Bar  lee  v.  Bar  lee  (u) 
were  also  referred  to,  as  s|iowing  that  the  suit  of  a  feme  covert^ 
by  her  next  friend,  is  regarded  as  her  suit. 

♦  561  *  Uie  Solicitor- General  and  Mr.  W.  M.  James ^  for  the  heir- 
at-law  of  Catherine  La^sence,  in  support  of  the  judgment  of 
the  yice-Chancellor  in  reference  to  the  real  estate,  insisted  gener- 
ally that  Catherine  Lassence  had  no  power  to  part  with  it ;  and 
with  regard  to  the  property  sold  to  the  railway  company,  that  no 
conversion  had  been  effected. 

Mr.  J.  Parker  and  Mr.  Baily,  for  the  parties  interested  in  the 

(fl)  2  J.  &  W.  279.  (m)  7  Beav.  437. 

lb)  1  RiU8.  &  M.  209.  (n)  8  Beav.  576. 

(c)  2  Ro88.  &  M.  SOI.  (o)  2  FhU.  107. 

Id)  2  Keen,  766.  (p)  IS  Sim.  569. 

(«)  4  M.  &  C.  881.  iq)  12  01.  &  Fin.  45. 

{g)  9  Sim.  644.  (r)  Dick.  475. 

(A)  2  Beav.  352.  («)   1  Gl.  &  Jam.  64. 

(t)   3  Beav.  443.  (0   12  Sim.  90. 

(k)  2  Hare,  14.  (u)  1  S.  &  S.  100. 
(0   1  Phil.  801. 
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personal  estate  of  Matthew  Eannan,  and  in  support  of  the  decision 
of  the  Vice-Chancellor  in  reference  to  the  personalty,  contended, 
that,  by  the  will  of  the  testator,  nothing  was  given  but  a  life-inter- 
est to  Catherine  Lassence ;  that  the  gift  to  the  children  was  con- 
tingent ;  and  that  there  was  nothing  in  the  will  to  bring  the  case 
within  the  authorities  cited  on  behalf  of  the  appealing  parties. 
They  referred  to  the  case  of  Scawin  v,  Watson;  (a)  and  com- 
mented upon  the  several  cases  referred  to  on  the  other  side. 

Mr,  Goldfinch  y  for  the  surviving  trustee  and  executor  of  Mat- 
thew Kannan. 

December  10. 

The  Lord  Chancellor.  —  There  is  no  doubt  as  to  the  rule  upon 
which  the  principal  question  in  this  case  —  the  title  to  the  person- 
alty— must  be  decided.  In  this  and  the  many  similar  cases  which 
have  occurred,  the.  only  question  is  the  application  of  the  rule  to 
the  facts.  If  a  testator  leave  a  legacy  absolutely  as  regards  his 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  of 
it  to  secure  certain  objects  for  *  the  benefit  of  the  legatee,  —  *  662 
upon  failure  of  such  objects,  the  absolute  gift  prevails ;  but 
if  there  be  no  absolute  gift  as  between  the  legatee  and  the  estate, 
but  particular  modes  of  enjoyment  are  prescribed,  and  those  modes 
of  enjoyment  fail,  the  legacy  forms  part  of  the  testator's  estate,  as 
not  having  in  such  event  been  given  away  from  it.  In  the  latter 
case,  the  gift  is  only  for  a  particular  purpose ;  in  the  former,  the 
purpose  is  the  benefit  of  the  legatee  as  to  the  whole  amount  of  the 
legacy,  and  the  directions  and  restrictions  are  to  be  considered  as 
applicable  to  a  sum  no  longer  part  of  the  testator's  estate,  but 
already  the  property  of  the  legatee.  In  every  case,  therefore,  the 
question  must  be  one  of  construction ;  and,  except  for  the  purposes 
of  such  construction,  very  little  assistance  can  be  derived  from 
former  decisions.  It  is,  however,  obvious  that  the  intention  that 
the  gift  should  be  absolute  as  between  the  legatee  and  the  estate, 
is,  as  in  all  cases  of  construction,  to  be  collected  from  the  whole 
of  the  will,  and  not  from  there  being  words  which,  standing  alone, 
would  constitute  an  absolute  gift. 

In  Scawin  v.  TFo^son,  (6)  the  last  case  referred  to  upon  this 
subject,  there  were  words  of  absolute  gift  of  the  1000/. ;  but  the 

(a)  10  Beav.  200.    Affirmed  by  the  Lord  Chancellor,  9th  July,  1847. 
(6)  Ubi  supra, 
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Master  of  the  Bolls  considered  the  whole  direction  to  amount  to  a 
gift  of  the  lOOOZ.  for  the  benefit  of  the  daughter,  to  pay  her  the 
interest  for  life,  with  remainder'to  her  children  ;  and,  upon  appeal, 
I  concurred  in  this  opinion,  and  afiirmed  his  Lordship's  order. 
In  Gompertz  v.  GompertZj  (a)  there  were  words  which,  standing 
alone,  would  have  amounted  to  an  absolute  gift,  but  special  pro- 
visions followed,  which  failing,  the  yice-Chancellor  of  England 
held  that  the  fund  was  undispoered  of  ^  and  upon  appeal  I  affirmed 

that  decision,  stating  that  in  the  cases  cited  there  was  a 
*  568    gift,  and  then  *  a  direction  as  to  the  manner  in  which  the 

legacy  was  to  be  applied  for  the  benefit  of  the  legatee,  not 
a  qualification  or  diminution  of  the  original  gift,  but  merely  a 
direction  as  to  the  mode  in  which  it  was  to  be  dealt  with  and 
enjoyed  in  a  certain  case.  Upon  again  examining  the  earlier 
cases,  I  adhere  to  this  description  of  them.  In  Campbell  v. 
Brovmrigg^  (6)  there  was  a  direct  gift  of  the  50^000  sicca  rupees, 
'^  to  be  employed  for  the  use  of  the  legatee  in  the  following  man- 
ner ; "  that  manner  of  employment  having  failed.  Lord  Lyndhurst, 
reversing  the  decision  of  the  Yice-Ghancellor  of  England,  held 
that  the  legatee's  title  was  absolute,  saying,  that  to  the  extent 
prescribed  the  use  was  controlled,  but  no  further.  The  other 
cases  cited  for  the  appellant,  Winckworth  v.  Winckv)orth^(jc) 
Hubne  v.  Hulme^  (jl)  Mayer  v.  Townsend^  (e)  WhiUell  v.  Duditij  (g*) 
(in  which  case  Sir  T.  Pltjmer  very  clearly  expounds  the  rule), 
proceeded  upon  the  same  distinction.  Carver  v.  Bowles^  (^K)  and 
Kampf  V.  Jones  (t)  which  was  founded  upon  it,  were  cases  of  the 
execution  of  powers,  in  which  there  were  absolute  appointments 
within  the  powers,  and  attempts  to  modify  the  enjoyment  beyond 
the  powers ;  and  it.  was  held  that  the  absolute  appointments  were 
to  prevail. 

Looking,  therefore,  at  this  will  for  the  purpose  of  considering 
whether  the  testator  intended  an  absolute  gift,  with  directions  as 
to  the  mode  in  which  the  property  so  given  should  be  enjoyed  by 
the  legatee,  or  that  the  gift  should  only  take  effect  in  the  several 
cases  and  for  the  several  purposes  specified,  it  appears  to  me  sufii- 
ciently  clear  that  the  latter  was  his  intention. 

(a)  Vbi  supra,  (e)  Ubi  supra, 

(6)  Ubi  supra,  (g)  Ubi  supra, 

(c)  Ubi  supra,  (h)  Ubi  supra, 

(d)  Ubi  supra,  (i)  Ubi  supra, 
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*  The  will  itself,  although  extremely  inaccurately  worded,   *  664 
and  therefore  creating  a  difficulty  in  ascertaining  with  any 
great  certainty  what  in  particular  passages  was  the  real  intention 
of  the  testator,  I  think,  when  carefully  examined,  leaves  no  doubt 
of  what  his  intention  was. 

In  the  first  place,  he  appoints  his  wife  and  two  other  persons 
executors  and  trustees,  and  then  gives  the  property  to  them. 
There  were  certain  specific  purposes  to  be  answered,  annuities  and 
debts  to  be  paid,  and  other  directions  to  be  followed ;  then  he  dis- 
poses of  the  residue ;  and  having  to  deal  with  the  residue,  and 
having  appointed  three  persons  executors,  and  those  same  three 
persons  trustees  for  the  earlier  purposes  of  his  will,  he  deals  with 
that  residue  in  these  terms:  '^I  give  and  bequeath  to  my  only 
daughter  Catherine  Read,  wife  of  Joseph  Bead,  the  residue  and 
remainder  of  my  property  whatsoever  and  wheresoever."    Now  on 
the  part  of  the  appellant  it  is  desired,  that  it  should  be  read  as  if 
this  was  an  end  of  that  gift ;  and  then  no  doubt  it  would  be  an 
absolute  gift,  capable  of  being  controlled  perhaps  by  other  parts  of 
the  will,  but  still  in  terms  an  absolute  gift.    It  appears,  however, 
to  me  quite  clear,  that  that  is  not  a  gift  of  the  beneficial  interest 
in  the  property,  but  a  gift  to  the  legatee  for  certain  purposes, 
which  are  afterwards  prescribed.    If  there  were  any  doubt  about 
that,  the  words  that  follow,  which  are  these,  "  to  receive,"  .would 
tend  to  remove  it.     A  further  proof  is  afforded  by  the  power,  or 
rather  by  the  provision,  under  which  the  legatee  has  the  power  of 
transferring  or  disposing  of  the  principal  of  the  funds,  which  she 
may  do  only  for  the  purpose  of  changing  from  one  security  to  an- 
other, and,  in  the  exercise  of  that  discretion,  she  is  to  call  in  aid 
the  opinion  of  the  other  executors.     It  is  a  gift  to  her, 
therefore,  of  the  *  residue,  but  it  is  a  gift  of  the  residue  in   *  566 
trust,  and  the  trusts  are  afterwards  declared.    If  the  words, 
instead  of  being,  "  to  receive,"  had  been,  "  in  trust,"  of  course 
there  could  have  been  no  question  raised ;  and  the  first  point  that 
occurs  is,  whether  it  is  not  sufficiently  evident  on  the  face  of  the 
will,  that,  the  primary  object  being  answered  of  paying  debts  and 
legacies,  the  gift  to  her  was  not  in  trust  to  carry  the  fiirther  pur- 
poses of  the  will  into  effect  ?    The  gift  is  to  her  to  receive  the  inter- 
est during  her  lifetime.    K  the  words  had  been  ^'  in  trust  to  retain 
the  interest  during  her  lifetime,"  there  would  have  been  an  end  of 
the  question. .  She  is,  however,  "  to  receive  the  interest  during  her 
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lifetime,  both  in  funds,  houses,  and  the  interest  of  money  arising 
from  any  other  source,  and  without  being  subject  to  any  control  or 
restraint : "  and  then  come  those  provisions  which  were  ob- 
viously intended  to  protect  her  against  the  marital  authority  in  the 
event  of  her  having  a  husband,  which  is  followed  by  the  prohibi- 
tion against  selling.  Having  thus  given  her  an  estate  for  life,  or 
rather  having  directed  her  tx)  retain  the  interest  for  life,  the  tes- 
tator says,  '^  It  is  also  my  will  that  the  whole  property  shall  be 
divided  between  her  children  after  her  decease,  share  and  share 
alike."  Here,  again,  the  appellant  would  stop,  and  say  there  is  an 
absolute  gift  to  the  children ;  but  this  is  stopping  in  the  middle  of 
a  sentence ;  and,  in  ascertaining  the  intention  of  the  testator, 
words  cannot  be  struck  out  which  are  so  immediately  connected 
with  the  gift  as  to  show  exactly  what  is  meant.  Here  the  direc- 
tion is  to  divide  among  the  children  in  manner  following;  that  is 
to  say,  sons  when  tliey  shall  attain  twenty-three.  Now,  taking 
that  as  one  direction,  which  undoubtedly  it  is,  because  the  effect  of 
the  words,  "  in  manner  following,"  is  the  same  as  if  the  manner 

had  been  incorporated  in  the  gift,  it  was  a  gift  to  the  children 
*  666   of  the  tenant  for  life  when  they  shall  attain  twenty-three :  *  it 

is  a  gift  to  a  class  of  persons,  some  of  whom  may  be  bom 
after  the  testator's  own  death,  and  who  are  not  to  have  the  gift  till 
they  are  twenty-three;  and  tlien,  and  not  till  then,  and* amongst 
such  children,  and  not  other  children,  the  property  is  to  be  di- 
vided. A  gift  to  divide  property  among  unborn  children  at  twenty- 
three  is  a  gift  void  for  remoteness.^  Leake  v.  Robinson;  (a)  and, 
consequently,  it  appears  to  me  quite  plain,  that  the  moiety  given 
to  the  sons  falls  within,  this  rule.  It  is  the  same  as  if  none  of 
the  sons  had  attained  twenty-three ;  it  is  therefore  undisposed  of, 
and  goes  with  the  residue  of  the  property. 

Now,  it  is  not  in  dispute  that  all  the  ulterior  limitations  are 
void,  because  they  are  not  only  to  children's  children,  but  to  chil- 
dren born  not  only  after  the  death  of  the  tenant  for  life,  but  after 
the  death  of  a  tenant  for  life  not  in  being.^  On  this  point  all  par- 
ties are  agreed.  Then  comes  a  most  important  part  of  this  will, 
as  it  appears  to  me,  bearing  upon  the  question,  whether  there  is 
an  absolute  gift  to  Catherine  Bead,  or  only  a  direction  to  her  to 

(a)  2  Mer.  363. 

>  1  Jarman  Wills  (3d  Eng.  ed.),  229  et  8eq. 

*  See  1  Jarman  WiUa  (3d  Eng.  ed.),  239  et  eeq. 
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retaiti  the  income  for  her  life.  The  testator  contemplates  there 
being  children  of  his  daughter,  and  children  of  those  children ; 
and  having  provided  for  these  events,  he  next  provides  for  the  only 
other  event  which  could  happen,  namely,  there  not  being  children, 
and  says,  "  and  if  they  have  no  issue,  then  to  go  to  the  nearest  re- 
lation on  the  mother's  sid^,"  thus  disposing  of  all  beneficial  inter- 
est after  the  life-estate  given  to  the  daughter.  There  is  a  gift  to 
the  daughter  for  life,  and  then  to  her  children,  and  the  testator 
also  endeavours  to  provide  for  her  children's  children;  and  if 
there  are  no  children,  then  he  makes  a  gift  over.  Now, 
how  is  this  consistent  with  the  intention,  *  that  there  should  *  567 
in  any  event  be  an  absolute  gift  to  the  daughter,  and  merely 
a  mode  of  enjoyment  prescribed  by  providing  for  her  and  her 
family  ?  That  he  has  given  every  thing  away  in  every  possible 
event  is  totally  inconsistent  with  such  an  intention.  During  the 
argument  I  asked  if  there  was  any  case  in  which  such  a  construo- 
tdon  had  prevailed.  The  point  can  only  be  material  when  the  first 
expressions  are  ambiguous,  for  if  there  is  a  distinct  positive  gift, 
and  the  intention  is  express,  of  course  nothing  that  afterwards 
follows  can  affect  the  construction  of  the  positive  gift ;  but  where 
the  first  gift  is  capable  of  two  constructions,  other  parts  of  the  will 
are  to  be  looked  at  to  see  what  the  testator's  intention  was ;  and 
no  doubt  a  disposition  of  the  whole  property  under  all  circum- 
stances that  can  arise  is  an  important  consideration  in  putting  a 
construction  on  ambiguous  expressions.  I  have  looked  at  every 
case  referred  to,  and  have  endeavoured  to  find  others,  but  I  find 
no  case  in  which  the  question  has  arisen  whei*e  there  has  been  an 
attempt  to  give  away  the  whole  interest  in  every  possible  event  that 
the  testator  contemplated;  nor  does  it  seem  possible  that  these 
two  intentions  could  exist  together.  If  they  are  both  found  in  the 
.same  will,  the  Court  may  have  to  decide  which  is  to  prevail ;  but  if 
the  first  is  ambiguous  and  the  other  is  not,  the  unambiguous  expres- 
sion must  have  great  effect  in  controlling  that  which  is  ambiguous, 
in  order,  if  possible,  to  make  every  part  of  the  will  coincide,  and 
that  there  may  not  be  a  violation  of  any  provision  in  any  part  of  it. 
No  case  exactly  like  the  present  has  arisen.  In  Kampf  v. 
Jones ^  (a)  to  which  I  have  before  referred,  the  question  arose 
on  the  execution  of  a  power,  and  *  the  Court  held,  that   *  568 

(a)  Uhimipra, 
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the  gift  to  the  first  taker  was  in  the  power,  and  therefore  good, 
bnt  that  the  attempt  there  made  to  regulate  and  control  the 
future  enjoyment  of  the  property,  by  limiting  it  over  to  the  unborn 
children  of  the  first  taker,  was  beyond  the  power,  and  therefore 
bad ;  thus  deciding  that  the  appointment,  when  good  for  tibe  bene- 
fit of  the  first  taker,  could  not  be  controlled  by  that  which  followed, 
which  was  beyond  the  reach  of  the  power.  It  is  quite  true,  that 
there,  as  here,  the  Court  had  to  look  to  what  was  the  intention, 
because  if  it  appeared  from  the  whole  of  the  will  that  there  was 
no  intention  to  appoint  absolutely  to  the  first  taker,  undoubtedly 
it  would  operate  on  the  question  before  the  Oourt.  It  seems  that 
the  opinion  of  the  Court  was  very  much  regulated  by  the  fact  that 
it  was  an  execution  of  a  power,  and  that  that  part  of  the  will 
which  inefibctually  attempted  to  execute  the  power,  being  beyond 
the  power,  could  not  control  an  absolute  and  antecedent  gift  in 
the  early  part  of  the  will.  The  argument,  however,  which  there 
seemed  to  operate  on  the  mind  of  the  Court,  was,  that  there  was 
an  absolute  positive  and  undoubted  exercise  of  the  power,  so  as  to 
amount  to  an  appointment  in  the  first  instance,  and  that,  therefore, 
the  subsequent  part  of  the  will,  if  inconsistent  with  it,  could  not 
be  considered  as  controlling  an  imquestionable  gift.  So,  if  there 
had  been  in  the  present  case  an  unquestionable  gift  in  the  early 
part  of  the  will,  I  should  have  attached  some  weight  to  it ;  but  it 
is  because  the  first  part  of  the  will  is  doubtful  and  ambiguous,  and 
capable  of  a  difierent  construction,  that  we  are  to  look  at  other  parts 
of  the  will  to  see  what  construction  is  most  consistent  with  the 

apparent  intention  of  the  testator. 
*  569       *  Now  looking  at  this  will,  and  without  at  all  infringing 

on  any  one  of  the  cases  that  have  occurred,  it  appears  to  me 
there  is  not  in  this  case  that  absolute  positive  gift  in  the  first 
instance  which  would  bring  it  within  the  principle  of  any  of  the 
decided  cases.  I  think,  on  the  contrary,  that  the  whole  provision, 
taken  together,  is  sufficient  to  show  there  was  no  intention 
that  the  original  legatee  should  take  the  absolute  interest  subject 
to  any  control  for  her  own  benefit  as  to  the  mode  of  enjoyment ; 
but  that  the  intention  was,  that  she  should  have  an  estate  for  life, 
and  for  life  only,  and  a  provision  for  her  family,  which,  from  the 
mode  in  which  it  is  to  be  carried  into  efiect,  becomes  inoperative 
in  law,  and  that  consequently,  on  her  death,  the  property  becomes 
undisposed  of,  and  forms  part  of  the  testator's  residue. 
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Now  as  to  the  other  point,  —  with  regard  to  the  proceeds  of  the 
property  purchased  by  the  railway  company,  —  I  do  not  see  that 
there  is  any  case  made  by  the  appellant.  The  question  as  to  the 
conversion  depends  on  the  provisions  of  the  railway  Act,  and  the 
railway  Act  says,  that  the  purchase-money  of  property  bought  by 
the  company  shall  be  laid  out  so  as  to  preserve  the  character  of 
land  for  the  benefit  of  all  parties  entitled.  There  is  nothing,  then, 
in  this  part  of  the  case  which  affects  the  money  produced  by  the 
sale  of  land  to  the  railway  company. 

[The  Lord  Ohancellor  then  referred  to  the  remaining  question, 
as  to  how  far  the  dispositions  contained  in  the  will  of  Catherine 
Lassence  were  valid  as  against  her  heir-at-law ;  and  after  observing 
that  he  had  not  the  means  of  deciding  the  point  from  the  papers 
then  before  him,  stated  that  he  would  look  into  the  pleadings  in  the 
suit,  and  finally  dispose  of  the  question.] 

*  The  Lord  Chancellor.  —  I  have  looked  at  the  two  bills  *  570 
in  this  suit,  and  it  appears  to  me  that  there  is  no  case  either 
alleged  or  proved  against  the  heir.  As  to  proof  I  am  quite  clear 
there  is  none.  There  is  nothing  but  an  allegation  in  a  bill  filed  by 
a  married  woman ;  the  husband  answers,  and  he  admits  the  truth 
of  the  allegation,  and  then  upon  her  death  he  files  a  bill,  resting 
his  own  case  (and  there  is  nothing  else  to  rest  it  on  as  matter  of 
evidence)  upon  what  had  been  alleged  in  the  bill  filed  by  the  wife. 
It  is  quite  clear,  therefore,  that  there  is  not  only  no  evidence,  but  no 
appearance  of  there  being  any  possible  means  of  proving  the  fact. 
The  cause  was  then  brought  on  for  hearing,  and  in  that  state  of 
evidence  it  is  quite  obvious  that  there  could  have  been  only  one 
result ;  namely,  that  the  bill  must  have  been  dismissed  for  want  of 
proof.  That  probably  is  as  far  as  it  becomes  me  to  go ;  but  having 
looked  at  the  case,  and  that  the  parties  may  be  better  satisfied, 
though  it  does  not  come  before  me  for  judgment,  on  the  suggestion 
of  the  plaintiff,  I  will  state  in  what  way  the  case  stands  in  point 
of  right  and  proof. 

Here  is  a  bill  filed  by  a  married  woman,  alleging  a  parol  agree- 
ment before  marriage,  and  a  marriage  following.  The  contract 
alleged  is  one  solely  and  entirely  for  her  benefit ;  nothing  is  given 
up  by  the  husband,  nothing  contracted  to  be  done  by  him,  but  he 
is  to  take  3000/.,  which  he  does  take,  and  taking  8000/.,  he  con- 
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tracts  that  the  wife  shall  ei^joy  the  rest  of  her  property.  Nothing 
is  done  upon  that ;  the  marriage  takes  place,  and  then  a  deed  is 
prepared,  to  which  the  name  of  the  wife  appears  attached  (a  cir- 
cumstance quite  immaterial,  as  she  was  incapable  of  binding  her- 
self in  that  way).    The  deed  was  not  acknowledged  by  her, 

*  571    and  therefore  *  never  underwent  that  ceremony  which  by 

law  is  necessary  for  the  purpose  of  binding  her  interest. 
Under  these  circumstances  she  dies,  and  then  her  husband  files  a 
bill ;  and  the  equity  which  he  asserts  in  that  bill  is  this :  that  he 
and  his  wife  contracted  before  marriage  tliat  there  should  be,  if 
necessary,  a  settlement  Q^  if  necessary,"  of  course,  means  neces- 
sary for  the  purpose  of  the  contract  which  was  to  secure  to  the 
wife  the  enjoyment  of  her  separate  estate);  tliat  nothing  took 
place  subsequently  to  bind  the  wife ;  that  if  a  settlement  had  been 
prepared,  it  ought  to  have  contained  (as  the  deed  purporting  to  be 
such  settlement  did  contain)  a  power  to  her  to  give  away  the  prop* 
erty  by  will ;  that  she  made  a  will,  of  which  he,  the  husband,  was 
to  have  tlie  benefit  to  a  certain  extent ;  and  that  as  devisee,  and 
as  against  her  heir,  he  claims  to  have  this  will  carried  into  e£fect. 

Now,  in  the  first  place,  if  the  wife  was  alive,  could  any  equity 
be  asserted  against  her  ?  There  is  nothing  against  her  but  a  parol 
contract  before  marriage,  and  nothing  but  marriage  following, 
which  will  not  support  the  contract ;  and  such  a  contract  cannot 
be  carried  into  effect  under  the  Statute  of  Frauds.  The  case  of 
Hammersley  v.  Baron  de  Biel  (a)  was  referred  to  in  support  of 
this  equity.  That  case,  as  it  came  before  this  Court,  is  not  re- 
ported at  all,  except  in  a  note  to  the  report  of  the  case  before  the 
House  of  Lords,  in  which  my  judgment  only  is  given.  I  was  very 
glad  to  find  that  in  giving  judgment  in  that  case,  I  guarded  my- 
self, as  I  supposed,  against  such  a  use  being  made  of  the  case,  for 
I  there  said  that  a  parol  contract  followed  only  by  marriage  is  not 
to  be  carried  into  effect,  marriage  being  no  part-perform- 

*  572    ance  of  the  contract.    If  it  were,  *  there  would  be  an  end 

of  the  statute,  which  says  that  a  contract  in  consideration 
of  marriage  shall  not  be  binding,  unless  it  be  in  writing ;  but  if 
marriage  be  part-performance,  every  parol  contract  followed  by 
marriage  would  be  binding.  That  is  no  new  doctrine ;  it  is  what 
Lord  Eldon  lays  down  in  Dundas  v.  Dutensy  (i)  and  has  always 

(a)  Ubi  9upra.  (b)  1  Yes.  Jr.  196. 
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been  considered  and  recognized  as  law.  In  Hammersley  t.  Baron 
de  Biel^Qa)  I  said  that  that  case  was  distinguishable,  because 
the  husband  on  his  part,  having  contracted  before  marriage  to  do 
something,  and  having  done  it,  there  was  part-performance  of  the 
contract,  the  contract  relating  to  property  to  which  he  was  entitled. 
In  that  case,  there  being  a  contract  before  marriage,  the  question 
turned  on  whether  the  parties  entering  into  the  contract  were 
authorized  to  do  so,  and  I  was  of  opinion  that  they  were.  That 
case,  therefore,  not  only  does  not  sanction  the  doctrine  on  which 
alone  this  bill  is  supported,  but  the  reason  given  for  the  judgment 
proves  directly  the  reverse. 

But  supposing  tlie  objection  just  referred  to  not  to  be  good, 
could  anybody  enforce  the  contract  as  against  the  wife?  She 
first  of  all  makes  a  parol  agreement  which  is  not  binding,  and 
then  does  nothing  in  the  course  of  her  life  which  would  make  it 
binding ;  she  puts  her  name  to  a  deed  which  is  inoperative,  but 
does  not  (for  what  reason  does  not  appear)  do  that  which  the  law 
considers  alone  sufficient  to  bind  her  interest  in  the  land.  The 
bill,  however,  prays  that  this  omission  may  be  made  good,  by  sup- 
plying the  want  of  acknowledgment ;  but  making  it  good  would 
entirely  destroy  the  guard  that  the  law  throws  round  married 
women  for  their  protection.  The  law  says,  that  a  married 
woman  shall  not  be  bound  unless  certain  ceremonies  *  take  *  573 
place,  the  reason  being  that  the  law  presumes  she  is  under 
the  influence  of  her  husband ;  but  if  the  mere  execution  of  a  deed 
is  to  have  the  same  effect,  all  that  protection  which  the  law  throws 
around  her  is  at  once  destroyed.  An  inoperative  deed  not  fol- 
lowed by  the  acknowledgment  which  the  law  requires,  would  then 
have  the  effect  of  disposing  of  the  wife's  estate,  and  I  am  quite 
clear  that  to  allow  this,  would  be  productive  of  the  greatest  pos- 
sible evil. 

We  have  here,  therefore,  the  case  of  a  married  woman  never 
having  done  any  thing  in  her  lifetime  to  bind  herself,  and  dying 
under  these  circumstances ;  and  then  a  bill  filed  by  parties  claim- 
ing under  her  will,  which  she  had  no  authority  to  make,  and  pray- 
ing the  Court  to  consider  the  case  just  as  if  a  settlement  had  been 
executed,  giving  her  a  power,  which  the  law  in  such  cases  permits, 
of  dealing  with  her  property,  freed  from  those  guards  and  restric- 

(a)  Ubi  supra. 
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tions  which  it  generally  imposes  upon  her.  Under  these  circum- 
stances, I  am  quite  clear,  t^at  even  if  the  facts  alleged  had  been 
proved,  the  objection  to  the  contract  would  equally  have  prevailed. 
I  have  thus  stated  three  grounds,  each  of  which  is  in  fact  suffi- 
cient to  dispose  of  this  case  as  between  the  devisee  and  the  heir. 
The  appeal  must  therefore  be  dismissed  with  costs. 


♦  574  •  The  ATTORNEY-GENERAL  ».  JONES. 

1849.    December  12, 18»  15. 

The  profits  arising  from  the  tolls  of  a  light-hoase  are  real  estate,  and  not  subject 
either  to  probate  or  legacy  duty. 

• 

The  information  (a)  in  this  case  was  filed  by  the  Attorney- 
General,  against  the  executrix  and  parties  interested  under  the 
will  of  Morgan  Jones  the  younger,  praying  a  declaration  that  the 
shares  of  the  said  Morgan  Jones  in  the  Skerries  light-house,  and 
the  light-house  dues  receivable  under  the  letters-patent  and  the 
Act  of  Parliament  hereinafter  mentioned,  formed  part  of  the  per- 
sonal estate  of  the  said  Morgan  Jones,  and  that  the  purchase-money 
of  the  said  light-house  (which  had  been  sold  to  the  corporation  of 
the  Trinity  House  in  pursuance  of  the  Act  6  &  7  WiU.  4,  c.  79) 
was  liable  to  probate  and  legacy  duty ;  that  if  it  should  appear 
that  part  of  the  purchase-money  was  paid  for  the  island  of  Sker- 
ries, and  the  light-house  built  thereon,  it  might  be  referred  to  the 
Master  to  apportion  the  same,  and  to  ascertain  how  much  of  the 
purchase-money  was  paid  in  respect  of  the  island  and  light-house, 
and  that  in  that  event  an  account  might  be  taken  for  the  purpose 
of  ascertaining  the  amount  of  probate  and  legacy  duties  payable  in 
respect  of  such  portion  of  the  purchase-money  as  was  chargeable 
with  the  duties. 

The  information  in  substance  stated,  that  on  the  29th  June, 
1713,  W.  Bobbinson  leased  the  Bock  or  Island  of  Skerries,  in  the 
county  of  Anglesea,  unto  W.  French,  his  executors  and  adminis- 
trators, for  the  term  of  ninety  years  from  the  24th  June  then 

(a)  The  Lord  Chancellor,  on  the  application  of  the  Solicitor-Greneral,  allowed 
this  information  to  be  placed  in  his  Lordshtp^s  paper  in  the  first  instance. 
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instant,  at  a  rent  of  10/.  for  the  first  and  so  many  years  as 
the  said  W.  French  *  should  be  in  erecting  and  setting  out  *  676 
alight-house  on  the  said  island,  and  at  the  yearly  rent  of 
20{.  from  the  time  the  said  light-house  should  be  built  and  lights 
therein  set  up  and  lighted ;  tiiat  in  1714,  Queen  Anne,  by  letters- 
patent,  gave  and  granted  to  the  said  W.  French,  his  executors, 
administrators,  and  assigns,  the  free  liberty  and  power  to  erect 
and  maintain  the  light-house^  and  levy,  demand,  and  collect  dues 
and  tolls  on  ships,  &c.j  in  all  and  eyery  or  any  of  her  Majesty's 
custom-houses,  castles,  forts,  harbours,  roads,  ifec,  when  the  said 
ships,  &c.,  should  put  in,  or  cast  anchor,  for  a  term  of  sixty  years, 
at  the  rent  of  5/.  a  year  to  the  Grown ;  and  it  was  provided,  that 
in  case  the  said  W.  French,  his  executors,  administrators,  or 
assigns  should  not  within  five  years  build  the  said  light-house,  or 
should  at  any  time  during  the  term  suffer  the  same  to  run  to  ruin, 
and  should  not  keep  up  a  light  continually  burning' in  the  'night 
seasons  for  the  benefit  of  shipping,  the  grant  should  be  void  and 
of  no  effect ;  that  by  an  Act  of  Parliament  passed  in  the  8  Geo.  2, 
—  reciting  the  expenditure  incurred  by  W.  French  in  the  erection 
of  the  light-house,  the  letters-patent,  the  death  of  W.  French,  and 
the  fact  that  his  interest  in  the  said  letters-patent  and  light-house 
had  been  conveyed  to  Sutton  Morgan,  his  heirs  and  assigns,  for  the 
residue  of  the  term  of  sixty  years,  on  condition  that  he  paid  all 
the  debts  of  W.  French,  and  further  reciting,  that  the  tolls,  ifec,  of 
the  said  light-house  had  never  been  sufficient  to  pay  the  expense 
of  maintaining  it,  for  reasons  there  stated,  and  that  it  must  inevi- 
tably fall  to  ruin  and  decay  unless  the  duties  were  extended,  and 
some  further  power  and  encouragement  given  for  collecting  the 
same,  and  the  Grown  rent  of  5/.  remitted,  and  reciting  that  the 
equitable  right  to  the  said  letters-patent,  and  to  the  light-house, 
being  vested  in  Sutton  Morgan  his  heirs  and  assigns,  and  it 
being  judged  absolutely  *  necessary  that  the  said  light-  *  576 
house  should  be  kept  up  and  maintained  after  the  sixty 
years'  term  had  expired  and  in  consideration  of  the  loss  and 
expense  W.  French  had  sustained,  it  was  thought  just  and  reason- 
able that  Sutton  Morgan,  his  heirs  and  assigns,  should  for  ever 
have  the  keeping  up  and  supporting  the  light-house,  —  it  was  en- 
acted, that  all  the  'powers,  liberties,  privileges,  authorities,  and 
duties  granted  by  the  letters-patent,  and  the  light-house  and 
appurtenances  thereby  granted    to  W.  French,  his    executors, 
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administrators,  and  assigns  should,  subject  to  the  proviso  in  the 
letters-patent  as  to  maintaining  the  light-house,  be  fully  and  abso- 
lutely vested  in  Sutton  Morgan,  his  heir6  and  assigns ;  and  powers 
were  given  for  levying  tolls  and  dues,  &c.,  with  compulsory 
powers  to  compel  payment :  and  it  was  enacted  that  the  post-office 
should  pay  50/.  a  year  to  Sutton  Morgan,  his  heirs  and  assigns, 
in  respect  of  the  packet  boats  sailing  between  Holyhead  and  Dublin, 
and  the  rent  of  5/.  was  remitted  by  the  Grown  to  Sutton  Morgan, 
his  heirs  and  assigns :  and  by  sect.  11  it  was  enacted,  that  Sutton 
Morgan,  his  heirs  and  assigns,  should  have  power  to  raise  money 
by  indentures  of  mortgage  upon  the  security  and  credit  of  the 
duties  thereby  granted  and  extended,  as  to  him  or  them  should 
seem  fitting :  and  by  the  12th  section  there  was  reserved  to  W. 
Bobbinson,  his  heirs  or  assigns,  any  title  or  right  he  or  they  had 
to  the  Rock  or  Island  of  Skerries. 

The  information  further  stated,  that  in  the  year  1810,  an 
arrangement  had  been  made  between  the  parties  in  whom  the 
estate  of  Sutton  Morgan  in  the  Skerries,  and  the  light-house 
thereon  erected,  and  the  duties,  had  become  vested,  and  the  heir- 
at-law  of  W.  Robbinson,  whereby  a  division  between  them  of  the 
duties  and  profits  of  the  light-house  into  thirds  was  effected, 
and  that  two-thirds  of  such  duties  and  profits,  together  with 
*  577  *  the  entirety  of  the  island,  were  assigned  to  the  parties 
representing  Sutton  Morgan,  and  one-third  of  the  duties 
and  profits  to  the  heir-at-law  of  W.  Bobbinson. 

The  information  then  stated,'  that,  in  1887,  Morgan  Jones,  in 
whom  the  two-thirds  of  the  above  shares  and  the  island  had  vested, 
devised  them  in  strict  settlement,  treating  the  whole  as  real  estate, 
and  appointed  the  defendant,  Martha  Jones,  executrix,  who  proved 
the  will  in  the  Prerogative  Court  of  Canterbury. 

The  information  then  set  out  sects.  3,  5,  21,  and  23  of  the 
Act  6  A  7  Will.  4,  c.  79  whereby  the  corporation  of  the  Trinity 
House  was  empowered  to  purchase  the  Skerries  and  other  light- 
houses: that  in  pursuance  of  the  provisions  of  that  Act,  the  com- 
pensation or  consideration  money  for  the  purchase  of  the  island 
and  light-house  of  the  Skerries  was  assessed  at  444,981/.  lis.  2d. ; 
and  that  the  amount  paid  into  the  Bank  of  England  in  respect  of 
the  testator's  interest  was  255,656/.  7^.  6d.    ' 

It  was  in  respect  of  the  duties  on  the  balance  of  this  last-men- 
tioned sum,  after  deducting  certain  mortgages  the  payment  of 
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which  was  provided  for  by  the  Act,  that  the  present  information 
was  filed. 

The  Solicitor- Oeneral  and  Mr.  Maule  for  the  information. — 
Both  probate  duty  and  legacy  duty  are  payable  in  respect  of  the 
purchase-money  of  this  light-house.  First,  as  to  legacy  duty. 
Light-house  dues  cannot  be  considered  as  flowing  from  land.  Lord 
Coke  says,  (a)  "  No  person  can  build  or  erect  light-houses,  pharos, 
sea-marks,  or  beacons  without  lawM  warrant  and  authority  ; "  and 
again,  (b)  '<  At  the  common  law  none  but  the  Sang  only 
*  could  erect  any  of  these  three  (beacons,  light-houses,  and  *  578 
searmarks)  which  ever  was  done  by  the  King's  commission 
under  the  great  seal."  The  same  is  also  laid  down  in  Bacon's 
Abridgment  (tit.  Prerog.  B.  6).  "  It  is  clearly  agreed  that  the 
King  only  has  a  prerogative  in  beacons  and  light-houses,  and  that 
he  may  erect  any  such  and  in  such  places  as  will  be  most  conven- 
ient for  the  safety  and  preservation  of  ships,  mariners,  and  naviga- 
tion. Also  it  seems  to  be  the  better  opinion  that  this  being  for  the 
public  utility,  and  one  of  the  prerogatives  which  he  is  intrusted  with 
for  the  safety  of  the  whole  realm,  he  may  erect  such  beacon,  &c.,  as 
well  in  the  soil  or  ground  of  a  subject  as  in  that  of  the  Crown,  and 
that  he  may  do  this  without  the  subject's  consent."  Qibs  v.  Osbas- 
ton,  (c)  It  is  clear,  therefore,  that  these  rights,  when  conceded 
by  the  Crown,  differ  in  many  respects  from  other  incorporeal  hered- 
itaments to  which  it  will  be  endeavoured  to  assimilate  them,  such 
as  tolls  from  a  ferry  or  market ;  these  latter  are  derivable  from  the 
Crown  in  the  same  manner  as  all  lands  are  held  to  be,  but  light- 
house dues  do  not  arise  from  land,  but  from  the  danger  to  which 
ships  are  exposed  if  the  lands  are  unlit ;  and  on  this  principle,  a 
suit  for  the  profits  of  the  beaconage  of  a  rock  in  the  sea  in  the 
county  of  Cornwall  may  be  in  the  Court  of  Admiralty.  Crosse  v. 
Diffgs.  (rf) 

The  decisions  on  ratability  to  the  poor  have  settled  the  question 
as  to  the  quality  of  these  dues.  In  Bex  v.  Rebowe^  (jr)  the  rate 
was  first  made  upon  the  tolls  and  duties  of  a  light-house,  but  was 
subsequently  quashed  by  Lord  Mansfield  and  the  other  Judges. 
The  right  to  the  dues  in  question  is  a  mere  office,  such  as  that 

(a)  3  Inst.  204.  (d)  Sid.  168. 

(6)  4  Inst.  148.  (e)  1  Bolt,  142,  pi.  177. 

.   (c)  2  Keb.  114. 
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*  579    of  the  officer  of  saltworks,  which  has  been  held  not  *  to 

be  ratable.  Rex  t.  ShalfleeU  (a)  In  the  case  of  Bex  t. 
The  LihabitatUs  of  Tynemouth^  (V)  Lord  Ellenbobough  says,  in 
allusion  to  the  ratability  of  light-house  dues,  p.  49,  ^^  The  subject- 
matter  of  these  rates  has  no  locality  within  this  township ; "  and 
in  the  case  of  Rex  y.  Goke^  (c)  the  distinction  is  thus  clearly  il- 
lustrated by  Mr.  Justice  Batley  between  the  ratability  of  the 
house  on  which  the  light  is  erected,  and  the  tolls  derivable  from 
the  light,  p.  807.  ^^  But  even  if  by  the  terms  of  the  letters-patent 
it  were  imperative  on  the  grantee  to  burn  his  lights  within  this 
particular  Ught-house,  still  if  the  privilege  is  not  given  to  him  by 
reason  of  his  being  the  occupier  of  that  house,  it  would  not  be  ap- 
purtenant to,  but  distinct  from,  the  house  where  it  was  to  be  exer- 
cised ;  and  the  duties  payable  to  him  in  respect  of  the  light  would 
be  profits  arising  from  the  exercise  of  that  privilege,  and  not  from 
the  'house  or  land  where  it  happens  to  be  exercised.  The  grantee 
would,  in  that  case,  have  an  exclusive  privilege  of  carrying  on  in 
that  particular  house  (if  I  may  so  express  myself)  a  particular 
description  of  trade.  But  there  would  be  no  necessary  connection 
between  the  freehold  interest  in  that  house,  and  the  light  which  is 
to  be  kept  up  in  it.  The  apparatus  which  is  to  contain  or  produce 
the  light  may,  or  may  not,  be  attached  to  the  freehold,  and  if  it 
were  wholly  unconnected  with  the  freehold,  it  might  produce  all 
the  effect  which  is  produced  in  a  light-house.  Suppose  that  effect 
were  produced  by  hanging  up  a  quantity  of  lighted  coals  with  a 
reflector  behind  them,  any  sums  payable  by  the  owners  of  ships 
for  the  benefit  which  they  might  by  possibility  derive  from  that  fire, 
would  not  constitute  any  part  of  the  profit  of  the  house  or  land 

where    the   lighted    coals    or    reflector   happened    to  be 

*  580    *  placed,  but  would  be  profits  arising  from  the  privilege." 

Mr.  Justice  Littledale  in  the  same  case  says,  p.  812,  ^^  I 
think  the  light  is  not  connected  with  the  land  :  it  is  not  the  produce 
of,  but  collateral  to,  the  land."  There  is  only  one  case  which  at 
all  militates  against  the  uniform  current  of  the  authorities  Ia  treat- 
ing this  as  a  purely  chattel  interest,  and  that  is  Ex  parte  EUiscn^  (d) 
where  Lord  Abingeb  decided  that  the  lease  of  a  lightrhouse, 
together  with  the  tolls  thereof,  was  a  chattel  real ;  but  that  deci- 
sion was  unnecessary  for  the  purpose  of  determining  the  question 

(a)  1  Bott,  188,  pi.  171.  (c)  5  B.  &  C.  797. 

(6)  12  East,  46.  (d)  2  Y.  &  G  528. 
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before  him.  It  is  to  be  obseryed,  that  by  the  letters-patent  and 
Act,  the  tolls  are  not  leviable  upon  the  land,  but  on  any  of  the 
adjoining  ports,  hayens,  ice.  To  every  toll  a  distress  is  incident, 
but  only  so  long  as  the  goods  remain  on  the  land,  (a)  In  the 
present  instance,  however,  the  tolls  do  not  and  cannot  be  said  to 
arise  from  any  use  of  the  lands. 

On  the  point  whether  such  an  interest  as  that  now  in  question 
savoured  of  the  realty,  the  following  cases  were  referred  to :  Negus 
V.  CouUerj(b)  Howse  v.  Chapman^  (^c^  Knapp  v.  Williams,  (d) 
Thompson  v.  Thompson,  (e)  Sparling  v.  Parker,  (g*)  ESUon  v. 
GHraud.  (A) 

With  respect  to  probate  duty,  the  dues  in  question  were  granted 
to  Sutton  Morgan  and  his  heirs,  but  this  would  not  make  them 
realty,  for  if  an  annuity  be  granted  to  a  man  and  his  heirs,  it  is  a 
fee-simple  personal,  (i)  Earl  of  Stafford  v.  Buckley,  (Jc)  Countess 
Dowager  of  Boldemesse  v.  Ma/rquess  of  Carmarthen.  (/) 
Inasmuch  *  as  these  dues  would  be  assets  for  the  payment  of  *  581 
debts,  the  money  now  representing  them  would  be  subject  to 
probate  duty. 

Mr.  Watson,  Mr.  Wood,  and  Mr.  PUma/n,  oontrtk.  —  The  testator 
died  seised  in  fee  of  this  light-hotise,  and  the  28d  section  of  the  Act 
(6  <&;  7  Will.  4,  c.  79)  clearly  shows  that  the  legislature  regarded 
it  in  the  character  of  realty ;  otherwise,  why  should  it  provide  for 
the  money  being  settled  to  the  same  uses  as  those  on  which  the 
light-house  stood  limited ;  in  truth,  this  is  a  franchise  savouring  of 
the  realty.  The  tolls  are  inseparable  from  the  light-house ;  they 
are  an  incorporeal  hereditament,  which,  as  defined  by  Mr  Justice 
Blackstone,  ^^  is  a  right  issuing  out  of  a  thing  corporate  (whether 
real  or  personal),  or  concerning,  or  annexed  to,  or  exercisible 
within  the  same.  It  is  not  the  thing  corporate  itself,  which  may 
consist  in  lands,  houses,  jewels,  or  the  like ;  but  something  collat- 
eral thereto,  as  a  rent  issuing  out  of  those  lands  or  houses,  or  an 
office  relating  to  those  jewels."  (ni)  This  right  clearly  comes 
within  the  word  ^^  tenement,"  which  is  the  only  word  used  in  the 

(o)  20  Vin.  Ab.  Tit.  Toll,  i.  pi.  1, 2.  (A)  1  De  G.  &  S.  183. 

(6)  Amb.  867.  (i)  Co.  Litt.  2  a. 

(c)  4  Ves.  642.  (ifc)  2  Yea,  170. 

Id)  lb.  480  n.  (0  1  Bro.  C.  C.  877. 

.  (e)  1  CoU.  881.  (m)  2  Blackst.  Com.  20. 
(g)  9  Be«r.  460. 
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Statute  of  West.  2,  which  includes  "  not  only  all  corporate  inheri- 
tances, which  are  or  may  be  holden,  but  also  all  inheritances  issu- 
ing out  of  any  of  those  inheritances,  or  concerning  or  annexed  to, 
or  exercisible  within  the  same,  though  they  lie  not  in  tenure."  (a) 
It  is  immaterial  whether  the  owner  of  the  land  is  the  owner  of  the 
light  in  the  first  instance,  for  the  right  when  granted  becomes  a 
franchise,  an  easement,  to  be  exercised  out  of  land,  and  all  such 
easements,  though  they  be  not  in  tenure,  may  be  entailed,  and  are 
that  sort  of  property  which  the  law  denominates  real,  and 

*  682    could  not  formerly  pass  by  a  will  without  three  *  witnesses. 

Buckeridge  y.  Ingram,  (b)  The  cases  of  markets  and  fairs 
are  strictly  analogous  to  the  present,  for  the  privilege  to  hold  them 
can  emanate  only  from  the  Sovereign.  Thus,  if  the  land  was  of 
borough  English  tenure  and  belonged  to  Am  and  there  was  a  grant 
of  the  market  to  him  and  his  heirs,  it  is  indisputable  that  the 
market  would  descend  to  his  heir-at-law,  while  the  lands  on  which 
the  market  was  held  would  devolve  on  the  youngest  son.  Heddy 
V.  Welkotise.  (c)  The  grantee  of  this  franchise  might  have 
erected  the  light-house  wherever  he  pleased  on  the  island,  in  the 
same  way  as  ihe  grantee  of  the  fair  might  hold  it  on  any  part  of 
the  lauds  on  which  the  franchise  was  conferred.  Ourtoen  v. 
Salkeldy  (d)  The  King  v.  Cotterillj  (e)  Dixon  v.  Robinson  ;  (jg^ 
The  Mayor  ^  8fc.^  of  Northampton  v.  Ward.  (A)  It  must  be  admitted, 
that  neither  a  market  nor  a  fair  is  subject  to  probate  duty.  One 
test  applicable  to  all  incorporeal  hereditaments  to  prove  that  they 
are  real,  and  not  personal,  property,  is  that  a  fine  is  leviable  of  any 
thing  whereof  a  praecipe  quod  reddat  will  lie.  (t)  AU  that  is 
required  to  make  a  thing  an  incorporeal  hereditament  is,  that  it  be 
connected  with  land. 

As  to  the  right  in  question  being  an  office  of  the  Crown,  it  mat- 
ters not  whether  it  be  termed  an  office  or  a  franchise,  provided  it 
be  limited  to  heirs,  and  connected  with  land ;  for  then  it  will  be 
within  the  operation  of  the  statute  de  doniSj  which  includes  *^  all 
rents,  estovers,  commons,  or  other  profits  whatsoever  granted  out 
of  land,  or  uses,  offices,  dignities  which  conceme  lands  or 

*  583    certaine  places ;  "  and  all  these  may  be  *  entailed  within  the 

(a)  Co.  Litt.  19  b,  («)  1  B.  &  A.  67. 

(6)  2  Ves.  Jr.  662.  (g)  3  Mod.  107. 

(c)  Moore,  474.  (h)  1  Wils.  107. 

(<2)  S  East,  538.  (t)  5  Cruise's  Dig.  132. 
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statute,  '^  because  all  these  savour  of  the  realtie ;  but  if  the 
grant  be  of  an  inheritance  merely  personal,  or  be  exercised  about 
chattels,  and  is  not  issuing  out  of  land,  nor  concerning  any  land, 
or  some  certaine  place,  such  inheritances  cannot  be  entailed,  because 
they  savour  nothing  of  the  realtie."  (a)  The  ofiSce  of  the  keeping 
of  the  church  of  our  Lady  of  Lincoln,  the  offices  of  the  Marshal 
of  England,  and  of  one  of  the  chamberlains  of  the  Exchequer, 
and  of  a  forestership,  are  all  capable  of  being  entailed,  as  also  a 
name  of  dignity,  '^  because  they  be  named  of  some  countie,  maur 
nor,  towne  or  place;"  —  fthe  necessity  of  naming  a  place  is 
shown  by  the  fact,  that,  if  the  dignity  be  granted  without  nam- 
ing a  place,  the  grantee  shall  have  a  fee  conditional,  and  not  an 
estate  tail,  as  he  would  have,  if  a  place  had  been  mentioned  (6)] 
—  '^  but  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be 
keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be  my  faul- 
coner,  or  such  like,  with  a  fee  therefore;  yet  these  cannot  be 
intailed  within  the  said  statute,  for  that  they  be  not  issuing  out  of 
tenements,  nor  annexed  to,  or  exercisable  within,  or  concerning 
lands  or  tenements  of  freehold  or  inheritance,  but  concerning 
chattells,  and  savour  nothing  of  the  realtie.  And  so  it  is,  if  I  by 
my  deed  for  me  and  my  heires  grant  an  annuitie  to  a  man,  and  the 
heires  of  his  body,  for  that  this  only  chargeth  my  person,  and 
concerneth  no  land,  nor  savoureth  of  tlie  realtie."  (c)  With 
respect  to  the  case  Earl  of  Stafford  v.  Buckley^  (ji)  the  annuity 
there  issued  solely  out  of  personalty.  In  Negus  v.  Coulter ,  (c) 
Sir  T.  Clarke  observed,  that  the  right  to  lay  chains  in 
*  the  river  Thames  for  mooring  ships  was  a  franchise,  an  *  584 
incorporeal  hereditament ;  and  in  Knapp  v.  Williams j  (jf)  a 
mortgage  of  turnpike  tolls  was  held  to  be  within  the  Statute  of 
Mortmain. 

It  is  clear  that  probate  duty  is  not  recoverable  in  respect  of  this 
purchase-money,  for  even  assuming  that  it  was  in  the  nature  of  a 
personal  annuity  \_Jiadlmm  v.  Jervis^  (A)  Aubin  v.  Dalp,  (t)] 
yet,  being  limited  and  descendible  to  the  heir,  it  never  can  be  con- 

(a)  Co.  Litt.  20  a. 

(6)  Hargraye  &  Butler's  notes,  Ist  Inst,  note  118.    See  also  12  Co.  81. 

(c)  Co.  Litt.  20  a.  (g)  Ubi  nupra. 

(d)  Ubi  aupra,  (A)   3  Eeav.  460. 

(e)  Ubi  supra.  (t)  4  B.  &  A.  59. 

VOL.  1.  ^  30  [  466  ] 


*  584  CASES  IN  CHANCERY. 

Btrued  to  be  bona  notabilia :  Oustance  y.  BradshaWy  (a)  MaisonY. 
Swift ;  (6)  and  it  is  equally  clear  that  it  is  not  within  the  scope 

of  the  55  Geo.  8,  c.  184,  and  would  not  have  passed  as  residue. 

• 

[The  Lord  Chancellor.  —  The  property  in  question  is  certainly 
not  subject  to  probate  duty ;  but  if  it  is  to  be  considered  as  a  per- 
sonal annuity,  the  words  of  the  statute  are  large  enough  to  in- 
clude it.] 

They  referred  to  the  6  &  7  Will.  4,  c.  79,  §  3,  as  contemplating 
the  sale  of  light-houses  and  the  land  whereon  they  stand,  and  the 
buildings,  lands,  and  appurtenances  thereto  belonging,  or  occupied 
for  the  purposes  of  the  same  respectively,  and  the  fixtures,  appara- 
tus and  furniture  thereto  belonging,  and  the  tolls  or  duties  paya- 
ble in  respect  thereof,  &c. ;  and '  to  the  7th  section,  as  requiring 
the  sheriflF  of  the  county,  where  the  light  might  be,  to  summon  a 
jury  "  to  inquire  of  an  J  assess  and  give  a  verdict  for  the  true,  fair, 
and  just  value  of  such  light-house,  as  may  be  the  subject  of  such 
inquiry." 

♦585  ^  The  Solicitor-Generaly  in  reply.  —  Admitting  that 
this  is  an  incorporeal  hereditament,  still  it  may  be  a 
personal  inheritance.  Aubin  v.  Daly,  (c)  The  tolls  are  wholly 
imconnected  with  the  land.  The  writ  of  pnecipe  would  not 
lie  for  these  tolls;  and  fines  are  only  leviable  where  that  writ 
runs.  It  is  clear,  that  a  grant  to  a  man  and  his  heirs  to  be  the 
keeper  of  the  grantor's  hounds  is  not  an  office  which  can  be 
entailed ;  and  it  cannot  alter  the  case,  that  the  place  where  the  duty 
is  to  be  performed  is  added.  In  the  grant  of  the  tolls  of  this  light- 
house by  the  statute  of  Geo.  2,  it  was  expressly  provided  that  the 
right  to  the  soil  should  be  reserved  to  W.  Robbinson  and  his  heirs. 
Admitting  that  the  Act  6  A  7  Will.  4,  c.  79,  does  not  say  that  the 
jury  shall  make  one  assessment  for  the  light-house  and  another 
for  the  land,  still  that  is  a  matter  which  can  be  very  easily  ascer- 
tained. 

The  Lord  Chancellor. — The  question  in  this  case  is,  whether 
the  profits  arising  from  the  tolls  received  under  a  grant  of  a  light- 

(a)  4  Hare,  Bl6.  (c)   Ubi  supra, 

(b)  S  Beav.  S6S. 
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house,  are  to  be  considered  as  personal  or  real  estate,  for  whether 
they  are  liable  to  legacy  duty  or  not,  depends  on  whether  they  are 
to  be  considered  in  their  character  and  nature  as  realty  or  per- 
sonalty. 

Now  there  is  no  great  doubt  as  to  the  principle ;  the  only  diffi- 
culty is  as  to  the  application  of  that  principle  to  the  particular 
facts  of  this  case.  There  are  so  many  instances  in  which  extraor- 
dinary profit  incident  to  the  enjoyment  of  land  is  considered  as 
part  of  the  land  and  therefore  realty,  that  the  question  depends 
altogether    upon    the    relation  which    the  -  profit   in  the 

*  present  instance  bears  to  the  land.  If  it  is  an  addition  or  *  586 
an  accretion  to  the  profits  of  the  land,  no  doubt  it  goes  with 

the  land ;  if,  on  the  other  hand,  it  is  a  mere  personal  license,  a 
personal  franchise  and  liberty,  granted  by  the  Grown  to  the  indi- 
vidual, though  necessarily  requiring  some  connection  with  the  land 
in  order  to  produce  the  light  for  which  the  toll  is  payable,  then,  it 
is  contended,  it  is  to  be  considered  as  a  mere  personal  benefit,  and, 
of  course  being  a  mere  personal  benefit,  would  be  personalty, 
though  the  estate  in  that  personalty  is  limited  to  heirs ',  it  would 
be  a  fee-simple  personal,  as  Lord  Coke  describes  it. 

Now,  with  respect  to  the  origin  of  this  title  ;  and  the  language 
of  some  of  the  judges  in  the  cases  which  have  been  referred  to, 
renders  it  important  to  bear  in  mind  the  provisions  of  the  grant, 
and  of  the  Act  which  refers  to  the  grant.  The  present  title  is 
under  an  Act  of  Parliament,  but  the  Act  of  Parliament  refers  to  a 
previous  grant ;  and,  therefore,  on  that  previous  grant,  in  a  great 
degree,  turns  what  is  the  relation  between  these  profits  and  the 
light-house  itself. 

It  appears  that,  in  former  times,  an  individual,  having  a  term  in 
an  island  on  the  coast  for  ninety  years,  obtained  a  grant  of  a  light- 
house to  be  erected  upon  that  island.  That  grant  recites  that  the 
party  at  that  time  entitled  to  a  term  in  the  rock  or  island  called 
Skerries,  namely  a  term  of  ninety  years,  "  was  willing,  at  his  own 
expense  and  charge,  to  erect  and  build,  and  to  support  and  main- 
tain, a  light-house  or  beacon  thereon,  as  aforesaid ; "  it  then  pro- 
ceeds to  grant  to  the  party  so  entitled  to  this  rock  or  island 
"  all  the  free  liberty,  license,  power,  and  authority  of  erecting, 
supporting,  and  maintaining  a  light-house  or  light-houses,  bea- 
con or  beacons,  with   lights  to   be    continually   burning 

*  therein    in  the    night  season,  upon  the  said  island  or    *587 
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rock"  for  the  term  of  sixty  years;  it  then  provides,  that, 
in  case  W.  French,  who  was  the  party  to  whom  the  grant  was 
made,  should  not,  "  within  the  space  of  five  years  next  ensuing, 
after  the  date  of  these  our  letters-patent,  erect  and  build,  or 
cause  to  be  erected  and  built,  the  said  light-house  or  light-houses, 
or  shall  at  any  time  afterwards  during  the  said  term  suffer  the* 
same  to  run  to  ruin  and  decay,  or  shall  not  keep  and  maintain 
a  light  or  lights  continually  burning  therein  in  the  night  season 
for  the  benefit  of  shipping,  according  to  the  true  intent  and 
meaning  of  these  presents,  that  then,  and  in  such  case,  this 
our  present  grant  shall  cease  and  determine."  Such  are  the 
terms  of  the  grant. 

Now  the  Act  of  Parliament  was  passed  before  the  expiration  of 
the  sixty  years,  but  it  provides  for  what  should  take  place  after  the 
expiration  of  that  term :  it  recites  the  grant,  and  that  W.  French, 
pursuant  to  the  power,  had  actually  erected  and  built  a  light-house 
on  the  said  rock  or  island,  and  that  the  light-house  was  and  had 
been  of  constant  use  and  benefit ;  that  he  had  charged  this  prop- 
erty in  the  light-house  with  certain  debts ;  that  Sutton  Morgan  was 
then  in  possession  of  the  Jight-house,  and  that  the  expense  of 
maintaining  the  same  had  amounted  to  much  more  than  the  duties 
annually  collected  and  received :  it  recites  fiirther,  that  W.  French, 
during  his  lifetime,  supported  and  maintained  the  light-house,  al- 
most to  the  utter  ruin  of  himself  and  family ;  that  S.  Morgan  had 
since  had  possession  thereof,  and  supported  and  maintained  the 
same  as  far  as  in  him  lay,  and  had  borrowed  sums  of  money,  over 
and  above  the  money  arising  by  the  duties  granted  by  the  letters- 
patent,  but  was.no  longer  able  to  support  the  same ;  that  the  light- 
house (though  of  very  great  use  and  benefit  to  the  public) 
*  588  must  inevitably  fall  to  ruin  and  decay  *  unless  the  same 
duties  were  extended ;  that  the  equitable  right  to  the  said 
letters-patent  and  to  the  said  light-house  being  vested  in  S.  Morgan, 
his  heirs  and  assigns,  it  had  been  judged  absolutely  necessary  that 
the  light-house  should  be  preserved  and  kept  up,  fi:om  and  aft^er 
the  said  term  of  sixty  years;  and  that  in  consideration  of  the 
great  expense. W.  French  had  been  put  to  in  building  the  same,  it 
was  thought  fit  that  the  said  S.  Morgan  should  for  ever  have  the 
keeping  up  and  supporting  of  the  said  light-house,  which  could  not 
otherwise  be  effected  but  by  the  aid  of  Parliament.  Then,  in  order 
to  enable  S.  Morgan,  his  heirs  and  assigns,  to  maintain  and  keep 
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the  light-house  in  sufficient  repair,  and  the  lights  therein  continu- 
ally burning  in  the  night  season,  and  also  to  pay  the  debts  charged 
upon  it,  it  enacts,  "  that  all  and  every  the  powers,  liberties,  privi- 
leges, authorities,  and  duties  granted  in  and  by  the  said  letters- 
patent,  and  the  said  light-house,  and  all  other  rights,  members, 
and  appurtenances  therewith  occupied  and  enjoyed,  shall  be  and 
are  hereby  declared  to  be  firm,  valid,  and  effectual,  to  all  intents 
and  purposes  whatsoever,  and  the  same  are  and  shall  be  valid  and' 
have  continuance,  from  and  after  the  expiration  of  the  said  term 
of  sixty  years  (thereby  granted  to  the  said  William  French,  his 
executors,  administrators  and  assigns),  for  ever;  subject  neverthe- 
less to  the  proviso  as  to  the  maintaining  of  the  said  light-house,  in 
the  lettersrpatent  contained,  and  to  the  trusts  hereinafter  men- 
tioned ;  and  shall  be  fully  and  absolutely  vested  in  the  said  Sutton 
Morgan,  his  heirs  and  assigns."  It  then  enacts,  that  S.  Morgan, 
from  and  after  the  24th  June,  1730,  his  heirs  and  assigns,  should  be 
authorized  to  receive  the  tolls  upon  the  ships  passing ;  and  there  are 
other  provisions^  regulating  the  amount  of  tolls.  Then  comes  this 
provision :  "  And  it  is  hereby  fiirther  enacted  and  declared, 
that  the  said  light-house  is  *  hereby  vested  in  the  said  Sut-  *  589 
ton  Morgan,  his  heirs  and  assigns,  to  the  intent  and  pur- 
pose that  he  the  said  Sutton  Morgan,  his  heirs  and  assigns,  shall 
from  time  to  time  keep  and  maintain  the  said  light-house  in  good 
and  sufficient  repair;  and  shall  in  the  night  season  maintain  a 
proper  fire  therein,  so  as  the  trade  and  navigation  in  that  channel 
may  be  effectually  preserved."  The  result,  therefore,  is  that  with 
those  additional  provisions  the  Act  adopts  all  the  provisions  in  the 
letters-patent,  and  continues  them,  after  the  expiration  of  the  sixty 
years,  for  ever,  in  the  grantee  and  his  heirs,  not  the  franchise  or 
privilege  only,  but  the  house  itself,  with  the  right  and  duty  of  keep- 
ing a  light  burning  in  that  house. 

The  question  then  is,  the  house  being  clearly  real  property,  for 
there  is  no  doubt  about  that,  whether  the  privilege  of  receiving 
tolls,  on  condition  of  keeping  up  the  light,  is  not  an  incident  or  an 
addition  to  the  income  and  the  profit  arising  from  the  house,  or 
whether  it  be  a  totally  distinct  and  independent  personal  franchise, 
which  in  that  case  would  be  personalty,  and  not  realty.  If  it  be 
personalty,  although  it  be  limited  to  heirs,  it  will  still  continue  per- 
sonalty, for  when  the  authorities  are  looked  at  which  draw  the  dis- 
tinction where  the  two  interests  of  realty  and  personalty  seem 
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rather  to  merge  one  into  the  other,  we  find,  in  the  case  of  a  per- 
sonal annuity  granted  to  a  man  and  his  heirs,  which  seems  to  look 
towards  realty,  that  it  is  not  considered  as  realty,  but  as  per- 
sonalty. The  reason  assigned,  when  the  question  has  arisen  in 
former  times,  is,  that  though  made  inheritable  as  land  is  inherita- 
ble, it  has  nothing  to  do  with  land  (this  reason  would  however  fail, 
if,  in  the  particular  case  in  question,  the  interest  had  any  thing  to 
do  with  land),  or,  as  Lord  Thurlow  expresses  it  in  Lady 

*  690    Holdemesse  v.  Lord  Carmarthen^  (o)  *  it  "  does  not  savour 

of  land,"  but  is  mere  personalty.  Such  being  the  nature  of 
the  grant,  and  though  the  title  to  the  island  itself  is  not  derived 
from  the  Crown,  the  Act  of  Parliament,  in  terms,  vests  the  island 
jn  the  individual,  with  the  duty  of  erecting  a  light-house  there,  and 
keeping  the  light  burning;  and  in  consideration  of  the  benefit 
derived  to  navigation  from  such  a  light  being  kept  burning,  con- 
fers the  privilege  of  receiving  certain  tolls  from  vessels  that 
pass  by. 

In  this  case,  then,  the  title  to  the  profits  depends  upon  the  title 
and  user  of  the  house,  the  title  and  user  of  the  house  conferring 
the  right.  Now  it  is  clear  that  all  extraordinary  profits  incident 
to  and  dependent  upon  a  title  and  user  of  land  are  part  of  it ; 
such  for  instance,  as  a  soke  mill,  which  is  real  property  by  custom ; 
and  the  only  distinction  between  that  and  the  present  instance  will 
be  found  to  be  between  custom  in  the  one  case,  and  a  Boyal  grant 
in  the  other.  By  custom,  a  piece  of  landed  property  has  certain 
duties  attached  to  it,  with  peculiar  rights  and  profits  if  such  duties 
are  performed ;  that  is  to  say,  the  owner  of  a  soke  mill  is  bound 
to  keep  it  in  a  state  to  grind  the  corn  of  those  who  are  within  the 
sphere  of  the  custom ;  but,  in  consideration  of  that  duty  per- 
formed, he  has  the  privilege  of  monopoly,  and  of  preventing  others 
from  interfering  with  his  right.  There  is,  therefore,  a  duty  im- 
posed by  custom,  which  of  course  originates  in  some  contract,  but 
the  result  is  that,  in  law,  there  is  a  duty  imposed  for  the  benefit  of 
the  public,  which  subjects  the  public  to  certain  liabilities  in  order 
to  remunerate  the  party  by  whom  that  duty  is  performed.  The 
mill  itself  is  probably  of  little  value  compared  with  the  value  that 

attaches  to  it  if  it  has  liiis  custom  in  its  favour,  because  it 

*  591   then  has  the  benefit  of  the  *  right  to  receive  all  the  profits 

(a)  Ubi  supra, 
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that  arise  from  grinding  com  within  the  limits  to  which 
that  custom  applies.  Now,  the  same  observation  will  apply  to 
many  other  privileges  and  franchises  which,  though  they  touch  the 
land,  and  are  connected  with  it,  are  yet  very  slightly  connected 
with  it,  and  are  real  properly  only  because  they  require  the  use  of 
land  for  their  enjoyment,  as  for  instance,  fairs  and  markets.  No 
doubt,  generally  speaking,  markets  are  connected  with,  and  require 
land  for  the  enjoyment  of  the  right,  but  not  necessarily  nor  insepa- 
rably so,  for  the  right  to  the  franchise  may  exist  without  it,  though 
as  connected  with  a  grant  of  land,  a  party  has  a  right  of  market 
within  certain  limits.  So  little  however  is  it  connected  witli  the 
actual  enjoyment  of  a  particular  spot  of  land,  that,  within  the  lim- 
its of  the  franchise,  a  party  may  move  his  market  (whether  he  can 
get  leave  from  the  proprietor  of  the  soil  is  quite  a  distinct  matter) ; 
he  has  a  privilege  derived  from  the  Grown,  and  within  the  limits 
which  the  Grown  has  prescribed  to  him,  he  may  hold  his  market 
when  and  where  he  can.  There  is  no  doubt  that  a  market  cannot 
be  enjoyed,  nor  can  the  public  have  the  benefit  of  it,  or  the  owners 
the  profits,  without  the  use  and  occupation  of  land ;  but  that  is  the 
only  connection  that  the  right  of  market  has  with  the  land. 

The  passage  from  Goke  Littleton,  which  was  referred  to,  shows 
how  little  connection  with  land  will  make  the  profits  real  estate, 
and  preseuts  some  instances,  firom  which  it  appears  that  the 
slightest  possible  connection  with  land  is  sufiicient  to  give  the 
franchise  the  benefit  and  the  character  of  realty.  This  connec- 
tion is  assigned  as  a  reason  why  peerages  are  descendible  in  the 
way  they  are,  which  are  considered  as  real  property  merely  from 
the  circumstance  of  a  place  being  named,  though  the  party 
to  whom  the  dignity  is  granted  *  has  no  connection  what-  *  592 
ever  with,  and  no  profit  or  interest  in,  the  land  itself. 

This  might  appear  to  be  very  plain,  and  to  leave  no  doubt  what- 
ever that  the  right,  in  the  present  case,  ou^ht  to  be  considered  as 
an  incident  to  the  land,  and  therefore  partiaking  of  the  character 
of  tlie  land ;  and  I  can  see  nothing  to  raise  a  doubt,  but  certain 
cases  which  do  not  refer  to  this  subject-matter,  but  in  which  this 
subject  has  been  matter  of  discussion  and  observation  by  very 
learned. Judges;  I  mean  those  cases  in  which  the  question  has 
arisen,  whether  property  of  this  description  is  ratable.  They 
have  however  all  arisen,  as  far  as  I  have  been  able  to  see,  under 
circumstances  where  the  point  was. not  whether  the  property  was 
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ratable  at  all,  but  whether  it  was  ratable  within  the  parish  in 
which  the  right  originated,  and  ip  which  the  building  was  situated 
from  whence  the  light  proceeded. 

The  last  case  which  has  been  referred  to,  and  in  which  the 
matter  appears  to  have  been  most  elaborately  considered,  is  that 
of  Bex  y.  Coke;(ji)  but  it  is  to  be  observed,  that  the  decision 
tliere  ultimately  turned  upon  the  question,  whether  the  parish 
where  the  light-house  stood  was  the  parish  entitled  to  the  benefit 
of  the  rate  upon  the  profits  incident  to  the  enjoyment  of  the  rents 
of  the  light-house ;  namely,  the  tolls  taken  from  vessels  not  coming 
within  the  precincts  of  the  parish.  That  undoubtedly  is  what  was 
decided,  and  that  has  also  been  the  point  decided  in  the  other 
cases.  Now,  that  being  the  question  raised,  it  was  quite  unneces- 
sary to  consider  whether  the  profits  would  have  been  ratable 
if  they  had  been  enjoyed  within  the  limits  of  the  parish,  be- 
cause as  the  tolls  had  not  been  received  within  the  parish, 
♦  693  *  then,  whether  they  were  realty  or  personalty  in  some 
other  parish,  would  not  be  a  matter  at  all  calling  for  the 
decision  of  the  Court.  I  have  looked  through  the  judgment  very 
carefully,  because  the  learned  Judges  who  gave  their  opinion, 
namely,  Mr.  Justice  Batlet,  Mr.  Justice  Holrotd,  and  Mr. 
Justice  LiTTLEDALE,  wcro  Judges  peculiarly  entitled  to  have  great 
weight  attributed  to  what  fell  from  them;  they  were  Judges  of 
very  great  learning,  experience,  and  caution,  and  not  likely  to  let 
fall  opinions  lightly  formed,  though  not  immediately  amounting  to 
a  judicial  decision.  Now,  in  going  through  the  judgment  pro- 
nounced by  Mr.  Justice  Baylet  (and,  of  course,  I  must  do  so 
without  any  reference  to  the  matter  before  him  as  to  the  locality), 
there  may  be  some  difficulty  in  reconciling  what  he  assumes  to  be 
the  facts,  with  what  are  reported  to  be  the  facts,  of  the  case ;  but 
for  the  present  purpose,  namely,  of  ascertaining  what  his  view  was 
on  the  subject  on  which  I  have  now  to  decide,  I  must  look  to  the 
expressions  which  he  uses,  the  weight  of  which  will  not  be  affected 
by  the  question,  whether  or  pot  he  has  accurately  borne  in  mind 
how  far  the  facts  of  the  case  fall  in  with  the  proposition  which  he 
states.  Now,  throughout  his  judgment,  he  seems  to  assume,  in 
the  particular  case  with  which  he  had  to  deal,  that  the  right  and 
privilege  to  the  franchise  was  totally  distinct  from  the  right  to  the 

(a)  Ubi  supra, 
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house ;  and  there  are  many  expressions,  to  some  of  which  I  shall 
have  to  refer,  in  which  not  only  is  that  shown  to  be  his  view^  but 
he  seems  to  assume  that,  if  it  were  otherwise,  if  the  enjoyment  of 
the  privilege  were  directly  connected  with  and  proceeding  from 
the  occupation  of  the  premises,  then  the  rule  would  be  different. 
Now,  if  that  be  so,  though  his  decision  was  one  way,  the  doctrine 
on  which  he  proceeded  would  appear  to  be  very  clearly  the  other. 
In  one  passage,  he  says,  not  alluding  to  the  particular  case, 
but  alluding  generally  to  the  benefits  arising  from  *  the  use  *  594 
of  real  property,  that  it  is  the  value  which  the  land  has 
acquired  from  being  so  used,  that  renders  it  ratable.  Then  he 
distinguishes  that  general  proposition  from  the  particular  case 
which  he  had  before  him.  He  then  instances  the  case  of  the  New 
River  Company  (and  that  raises  a  question  certainly  of  very  great 
nicety),  in  which  it  was  held  that  the  profits  arising  from  supply- 
ing water  by  means  of  the  New  River  Company  were  ratable,  but 
ratable  in  the  place  from  which  the  water  originally  proceeded. 
Now,  it  is  a  nice  distinction  to  say,  if  I  send  water  overland  from 
a  particular  place,  so  as  to  acquire  a  value  at  a  distant  place,  that 
at  that  distant  place  the  value  so  paid  is  ratable  because  it  is  real 
property,  but  if  I  send  light  or  fire  instead  of  water,  that  a  different 
rule  is  to  apply ;  that  in  the  one  case  the  profits  derived  are  real 
estate,  but  in  the  other  not.  According  to  the  argument  I  am 
now  considering,  it  was  stated  that  the  right  to  show  the  light  for 
hire  was  not  connected  with  the  building,  Mr.  Justice  Batley 
saying,  ^'  it  might  be  placed  at  the  end  of  a  pole,"  and  again  (and 
this  shows  the  grounds  on  which  he  proceeds,  and  these  are  all  I 
am  now  in  search  of)  "  Bex  v.  The  New  River  Company's  Case 
does  not  bear  on  the  present  case,  because  the  proprietor  of  the 
light-house  in  this  case  is  at  liberiy,  either  in  that  house  or  in  any 
other  which  he  may  think  fit  to  erect  or  to  rent,  to  burn  lamps 
and  to  produce  a  stream  of  light  which  shall  be  visible  at  a  consid- 
erable distance  at  sea.  But  even  if,  by  the  terms  of  the  letters- 
patent,  it  were  imperative  on  the  grantee  to  burn  his  lights  within 
this  particular  light-house,  still  if  the  privilege  is  not  given  to  him 
by  reason  of  his  being  the  occupier  of  that  house,  it  would  not  be 
appurtenant  to,  but  distinct  from,  the  house  where  it  was  to  be 
exercised ;  and  the  duties  payable  to  him  in  respect  of  the  light 
would  be  profits  arising  from  the  exercise  of  that  privilege, 
and  not  from  the  house  or  ♦  land  where  it  happens  to  be    ♦  696 
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exercised.  The  grantee  would,  in  that  case,  haye  an  exclusiye 
privilege  of  carrying  on  in  that  particular  house  (if  I  may  so 
express  myself)  a  particular  description  of  trade.  But  there  would 
be  no  necessary  connection  between  the  freehold  interest  in  that 
bouse,  and  the  light  which  is  to  be  kept  up  in  it."  .  •  .  ^^  Those 
lights  are  not  of  necessity  attached  to  the  freehold ;  and  if  they 
are  not  attached  to  the  freehold,  they  would  be  personal  property." 
This  no  doubt  states  the  case  very  fairly,  and  it  is  unnecessary  to 
inquire  how  far  the  facts  justified  the  distinction  taken.  It  asserts, 
as  was  asserted  in  the  case  now  before  me,  that  the  light  is  uncon- 
nected with  the  building,  and  if  so,  that  the  right  not  being 
attached  to  the  freehold  is  personalty ;  but  if  it  is  attached  to  the 
freehold,  as  in  the  case  of  the  New  Biyer  Company,  then,  accord* 
ing  to  Mr.  Justice  Batlet,  it  partakes  of  the  character  of  that 
landed  property  from  which  it  originates,  and  becomes  real  estate. 

There  is  also  another  case  which  shows  how  nice  these  distinc- 
tions are.  In  Hex  y.  Tke  Brighton  Gas  Light  Company  (a)  it 
was  held  that  the  profits  from  gas-works  for  the  supply  of  gas 
were  ratable,  because  they  were  connected  with  the  land,  the 
pipes  being  fixed  in  the  soil ;  and  it  was  ^eld  they  were  ratable 
where  the  gas  was  deliyered ;  that  is  to  say,  where  the  gas  was 
used.  Here  again  is,  a  nice  distinction  ;  the  light  is  produced  by 
gas :  if  I  send  a  stream  of  inflammable  gas  through  a  pipe  and 
ignite  it  at  the  end,  it  is  real  properly ;  but  if  I  send  a  stream  of 
light  from  the  house  where  it  originates,  then,  according  to  the 
argument,  it  is  personalty.  Now  it  is  yery  difficult  to  draw  a 
distinction  between  the  same  effects  produced  by  the  same 
*596  article  in  *difierent  places,  except  that  the  difference  of 
place  may  be  yery  material  in  reference  to  the  question  of 
rating,  because  then  the  limits  of  the  locality  are  all  important. 
In  considering,  howeyer,  whether  the  right  partakes  of  the  charac- 
ter of  realty  or  personalty,  it  seems  to  me  to  be  immaterial  whether 
the  effect  is  produced  by  igniting  the  gas  in  one  place  or  another. 

Many  examples  are  put  in  (ihe  argument  of  the  case  of  Rex  y. 
Coke^  and  there  is  one  which  comes  particularly  near  to  the 
present,  and  which  is  yery  difiicult  to  distinguish  from  it ;  that 
is  the  case  of  a  canteen,  which  applies  to  eyery  house  (a  public- 
house  for  instance)  requiring  a  license  to  sell  spirituous  liquors,  (fr) 

(a)  6  B.  &  C.  466.  (6)  Bex  o.  Bradford,  4  M.  &  S.  317. 
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The  house  is,  no  doubt,  of  a  certain  value  in  itself;  but  it  is  well 
known  that  a  house  prepared  and  built  for  the  purpose  of  a  publio- 
house  would  lose  nearly  the  whole  of  its  value  if  it  had  not  the 
license  and  privilege  of  selling  spirituous  liquors ;  and  that  license 
being  once  obtained,  though  not  in  its  nature  connected  with  the 
house,  is  a  privilege,  not  certainly  a  royal  privilege,  but  a 'privilege 
derived  under  certain  Acts  of  Parliament  which  prohibit  any  one 
from  selling  spirituous  liquors,  unless  licensed  so  to  do.  Though 
the  two  things  are  distinct  in  their  nature,  nobody  could  doubt 
that,  a  house  having  derived  additional  value  from  the  license,  the 
whole  realty  would  consist  of  the  value  of  the  house  increased  by 
the  particular  benefit  arising  from  the  use  to  which  it  was  to  be 
applied,  not  on  account  of  any  thing  connected  with  the  house 
originally,  but  by  virtue  of  the  license  which  had  been  granted  by 
an  authority,  and  proceeded  from  a  channel  totally  unconnected 
with  and  distinct  from  the  land.  Thus  Mr.  Justice  Ltttledalb 
says,  ^^  tolls  per  se  are  not  ratable ;  but,  in  some  cases, 
where  they  arise  *  from,  and  are  so  far  connected  with  a  *  597 
house  or  land,  that  the  land  or  house  which  gives  occasion 
to  the  toll  is  made  more  valuable  in  itself,  that  increased  value, 
depending  upon  and  being  regulated  by,  the  profits  produced  by 
the  toll,  is  the  subject  of  rate." 

Looking,  then,  at  the  opinions  of  the  learned  Judges  in  Hex  v. 
Coke,  it  appears  to  me  to  be  quite  clear  that  they  considered  the 
question  to  turn  on  whether  the  additional  value  attaching  to  the 
enjoyment  of  the  privilege  was  or  was  not  attached  to  the  building, 
the  real  property,  which  real  property,  they  said,  was  not  at  all 
connected  with  the  privilege  in  the  case  they  were  considering. 

Now  when  I  look  to  the  Act  of  Parliament  in  l^e  case  before 
me,  I  find  that  the  privilege  is  granted  in  consideration  of  erecting 
the  house  originally;  that  then  the  Act  recites  that  the  party 
had  performed  his  condition  by  erecting  the  house ;  that  he  had 
incurred  great  loss,  and  had  been  put  to  great  expense  in  build- 
ing the  house,  which  the  tolls,  as  they  then  stood,  were  not  suf- 
ficient to  repay ;  and  I  find,  further,  that  if  he  did  not  keep  up 
the  house  (that  is,  the  particular  house  which  he  had  so  built),  not 
merely  for  a  certain  time  according  to  the  original  grant,  but  in 
perpetuum  under  the  Act,  then  he  was  to  forfeit  the  privilege 
which  the  letters-patent  in  the  first  instance,  and  the  Act  after- 
wards, conferred  upon  him.    The  privilege,  therefore,  was  con- 
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nected  witli  the  mode  in  which  he  dealt  with  the  house :  he  could 
not  perform  the  duty  anywhere  else  but  in  tliat  house ;  and  the 
tolls  are  limited  in  the  same  way,  and  in  the  very  same  words,  in 
which  the  title  to  the  house  is  enjoyed.  It  seems,  therefore,  to  be 
quite  impossible  to  say  that  the  profits  arising  from  this  benefit' 
were  not  attached  to,  or,  in  the  words  of  Mr.  Justice  Bay- 
*  698  LEY  and  Mr.  Justice  Littlbdale,  *  were  not  connected  with, 
the  house.  The  cases  referred  to  in  Coke  Littleton  show 
how  much  less  connection  with  land  than  that  which  is  found  in 
this  Act  of  Parliament  gives  to  grants  from  the  Grown  the  char-; 
acter  of  realty.  It  has  hardly  ever  been  doubted,  I  think,  except 
in  those  cases  that  have  been  the  /subject  of  argument,  that  such  a 
privilege  attached  to  property,  as  that  which  attaches  to  this  light- 
house, gives  an  additional  and  extraordinary  profit  arising  from 
the  mode  in  which  the  property  is  used.  The  title  to  this  privilege 
was  to  be  commensurate  with  the  enjoyment  of  the  house,  and  to 
terminate  if  the  duties  were  not  performed  which  the  grantee  had 
undertaken  to  perform. 

It  appears  to  me,  therefore,  that,  according  to  the  opinions  of 
the  learned  Judges  who  decided  the  case  of  Bex  v.  Coke,  which 
is  the  only  authority  for  the  claim  of  the  legacy  duty  on  this 
property,  that  the  light-house  in  question  has  the  toll  so  attached 
to,  and  dependent  upon  it,  that  the  whole  must  be  considered 
together  as  real  estate ;  and,  therefore,  not  subject  to  the  legacy 
duty. 

This,  of  course,  will  decide  the  other  question  of  probate  duty, 
though  that  question  has  other  considerations  connected  with  it, 
which,  even  if  I  had  been  of  a  different  opinion  on  the  subject  of 
legacy  duty,  would  have  prevented  my  holding  that  this  property 
is  liable  to  probate  duty.  The  information  must  be  accordingly 
dismissed. 


*  699  ♦  CATON  V.  RroEOUT. 

1849.    December  14. 

A  married  woman  entitled  for  her  separate  use  to  the  dividends  of  certain  stock 
standing  in  the  names  of  trustees,  of  whom  her  husband  was  one,  permitted 
these  dividends  for  a  number  of  years  to  be  paid  to  the  husband^s  bankers  to 
his  separate  account :  it  appeared  also,  by  the  evidence,  that  he  made  use  of 
these  funds  as  his  own  property.    HM^  that  a  course  of  dealing  was  proved, 
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as  existing  between  the  husband  and  wife,  which  showed  that  the  money  was 
paid  to  the  hnsband,  as  husband  and  not  as  trustee ;  and  that  this  being  done 
with  the  assent  and  acquiescence  of  the  wife,  disentitled  her  from  claiming 
any  part  of  the  money  as  against  the  estate  of  the  husband.' 

By  a  decree  made  in  this  cause,  on  the  5th  August,  1848,  it  was, 
among  other  things,  referred  to  the  Master  to  take  an  account  of 
the  personal  estate  of  John  Bideout,  deceased,  the  testator  in  the 
cause,  come  to  the  hands  of  the  defendant  Frances  Rideout,  his 
widow  and  executrix. 

The  M&ster  by  his  report,  dated  the  25th  June,  1849,  found 
among  other  sums,  received  by  Frances  Rideout,  forming  parts 
of  the  estate  of  the  testator,  a  sum  of  555Z.  Ss.  10^.,  being  a  bal- 
ance of  cash  at  Messrs.  Child  &  Go.'s,  bankers,  standing  in  the  tes- 
tator's name  at  his  death  on  the  6th  April,  1888. 

To  this  finding,  the  defendant  Frances  Rideout  excepted,  alleg- 
ing in  efiect  that  the  Master  ought  not  to  have  charged  her  witli 
the  said  sum,  inasmuch  as  it  was  her  own  property.  It  appeared 
that  Mrs.  Rideout  was  entitled,  for  her  separate  use,  to  the  divi- 
dends of  certain  stock  standing  in  the  names  of  trustees,  of  whom 
her  husband  was  one ;  that  the  half-yearly  amount  of  these  divi- 
dends was  600/.,  and  that  the  sum  in  question  was  the  balance 
of  the  last  half-yearly  payment.  It  further  appeared  that  Messrs. 
Gurrie  were  the  bankers  of  the  trustees,  for  whom  they  received 
the  dividends  under  a  power  of  attorney ;  that  at  first  they  used 
to  pay  them  to  Messrs.  Child  to  the  separate  account  of  Mrs. 
*  Rideout,  but  that  their  uniform  practice  for  fourteen  years  *  600 
previously  to  the  husband's  death  had  been  to  pay  them 
to  the  account  of  Mr.  Rideout ;  that  they  did  this  by  the  direction 
of  the  trustees,  who  sanctioned  it  at  the  request  and  by  the  au- 
thority of  Mrs.  Rideout ;  that  Mr.  Rideout  kept  a  mixed  account 
with  Messrs.  Child  not  confined  merely  to  the  amount  of  dividends 
paid  in  by  Messrs.  Currie ;  and  that  he  was  in  the  habit  of  supply- 
ing his  account  with  his  bankers  in  tiie  country  by  means  of  drafts 
on  this  account  with  Messrs.  Child. 

>  2  Story  £q.  Jur.  §  1396 ;  Squire  v.  Dean,  4  Bro.  C.  C.  826 ;  Methodist 
Episcopal  Church  v.  Jaques,  8  John.  Ch.  90-92 ;  Howard  v,  Digby,  8  Bligh, 
N.  S.  224;  Parkes  o.  White,  11  Yes.  225;  Dalbiac  v.  Dalbiac,  16  Yes.  126; 
Rowley  v.  Unwin,  2  K.  &  J.  142 ;  Arthur  o.  Arthur,  11  Irish  Ch.  513 ;  Beres- 
ford  V.  Archbishop  of  Armagh,  13  Sim.  643;  Howard  v,  Digbj,  2  CI.  &  Fin. 
684 ;  Symes  v.  Lee,  26  L.  J.  Ch.  666 ;  Drew  v.  Martin,  12  W.  R.  547 ;  Dunn  v. 
Sargent,  101  Mass.  336. 
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The  exception  taken  by  Frances  Bideout  to  the  finding  of  the 
Master  came  on  to  be  heard  before  the  Vice-Chancellor  Knight 
Bruce  on  the  21st  July,  1849,  when  his  Honor  allowed  the  same, 
being  of  opinion  that  it  was  not  made  out  that  the  dividends  had 
come  into  the  hands  or  power  of  the  testator,  in  any  other  right 
or  character  than  as  trustee  or  agent  of  his  wife.  From  this  de- 
cision the  plaintiff  appealed  to  the  Lord  Chancellor. 

Mr,  Bolt  and  Mr.  Cfreene,  for  the  plaintiff,  having  stated  the  case, 
were  proceeding  to  support  it  by  argument,  when 

The  Lord  Chancellor  called  on  the  counsel  for  Mrs..  Bideout, 
observing  that  it  was  difficult  to  see  how  Mrs.  Bideout  could  be 
entitled,  under  the  circumstances  stated,  to  call  upon  her  husband's 
estate  to  refund  the  money. 

Mr.  J.  Parker  and  Mr.  Miller ^  for  Mrs.  Bideout.  —  We  contend 
that  there  is  a  difference  between  money  spent,  and  a  fund  standing, 
as  this  does,  to  the  husband's  account.     We  submit  that  as  long  as 

the  money  is  ear-marked  and  can  be  specifically  recognized, 
♦  601   the  wife  can  *  claim  to  have  it  repaid  to  her.     Mr.  Bideout 

was  a  trustee  for  his  wife,  and  the  onus  lies  on  the  plaintiff 
to  show  that  he  received  these  dividends  in  any  other  character 
than  as  trustee.  They  referred  to  the  cases  of  Milnes  v.  Busky  (a) 
Bich  V.  Cockellj  (6)  Pdrkes  v.  White,  (c) 

Without  calling  for  a  reply. 

The  Lord  Chancellor.  —  This  question  depends  entirely  upon 
the  force  of  the  evidence  before  me,  upon  which  alone  I  can  pro- 
ceed ;  for  there  is  no  doubt  whatever  about  the  rule  of  law,  or 
rather  the  rule  of  equity.  A  wife  having  property  settled  for 
her  separate  use  is  entitled  to  deal  with  the  money  as  she  pleases. 
If  she  directly  authorizes  the  money  to  be  paid  to  her  husband  he 
is  entitled  to  receive  it,  and  she  can  never  recaU  it.  No  direct 
authority  has  been  produced  which  affects  the  case  before  me.  If 
the  husband  and  wife  living  together  have  for  a  long  time  so  dealt 
with  the  separate  income  of  the  wife,  as  to  show  that  they  must 

(a)  2  Vee.  Jr.  488.  (c)  11  Ves.  209. 

(6)  9  Yea.  869. 
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have  agreed  that  it  should  come  to  the  hands  of  the  husband  to 
be  used  by  him  (of  course  for  their  joint  purposes),  that  would 
amount  to  evidence  of  a  direction  on  her  part,  that  the  separate 
income,  which  she  otherwise  would  be  entitled  to,  should  be  re- 
ceived by  him. 

In  the  present  instance,  there  was  a  sum  of  money,  which 
during  the  coverture  became  payable  to  the  wife,  and  she  undoubt- 
edly had  a  right  to  direct  the  trustees  to  pay  it  into  her  hands,  or 
according  to  her  special  direction.  Instead  of  doing  this, 
the  custom  that  prevailed  *  for  a  great  number  of  years  *  602 
was,  that  the  money  was  received  by  the  trustees,  or  rather 
under  their  power  of  attorney  by  Messrs.  Currie,  who,  by  some 
authority,  probably  that  of  the  trustees,  paid  it  over  to  Messrs. 
Child,  not  to  the  account  of  the  wife,  but  to  the  account  of  the 
husband ;  and  it  is  proved  that  at  all  times  the  account  at  Messrs. 
Child's  was  under  the  control  of  the  husband.  It  must  have  been 
under  his  legal  control  by  being  carried  to  an  account  in  his  name  ; 
and  I  must  assume  also,  that  it  was  under  'his  control  with  the 
consent  and  concurrence  of  the  wife,  who  had,  for  a  great  number 
of  years,  permitted  him  to  deal  with  the  fond,  and  never  asserted 
her  right  to  receive  the  separate  benefit  of  it. 

The  money  being  paid  in  under  these  circumstances,  I  consider 
it  precisely  the  same  as  if  the  wife  had  specifically  authorized 
that  mode  of  payment;  and  the  Yice-Chancellor  Knight  Brugb 
does  not  seem  to  have  questioned  the  rule  of  law  as  I  have  stated 
it,  although  it  has  been  questioned  at  the  bar.  He  put  the  case 
upon  a  totally  different  ground;  and  the  question  is,  whether 
that  ground  is  capable  of  being  maintained  according  to  the  evi- 
dence. He  put  it  upon  this,  that  the  husband  happened  to  be  one 
of  the  trustees ;  that  therefore  the  money  never  got  out  of  the 
hands  of  the  trustee,  and  that  it  was  in  the  hands  of  the  trustee  as 
the  wife's  separate  property.  Now,  when  I  come  to  look  at  the 
evidence,  I  find  a  course  of  practice  inconsistent  with  this  sup- 
position. I  find  that  the  money  was  paid  in  to  Messrs.  Child's  to 
the  account  of  the  husband ;  that  being  there,  it  was  not  considered 
as  trust  money,  but  as  a  payment  to  him,  or  otherwise  he  would 
not  have  been  permitted  to  exercise  the  control  over  it  which  he 
did.  It  appears  that  he  drew  upon  the  account  from  day  to  day,  as 
he  wanted  money ;  that  he  lived  in  the  country,  and  was 
*  in  the  habit  of  employing  country  bankers,  whom  he  sup-    *  608 

[479] 


*  603  CASES  IN   CHANCERY. 

plied  with  funds  from  this  account  at  Messrs.  Child's.  The  question 
then  is,  was  the  money  at  Messrs.  Child's  in  the  hands  of  the  hus- 
band, as  husband,  or  as  trustee.  In  the  first  place,  it  ought  not  to 
have  got  into  his  single  hands  as  trustee  at  all ;  but  it  ought  to  have 
been  under  the  control  of  himself  and  the  other  trustees.  Messrs. 
Currie  received  it  for  the  trustees,  and  then,  with  the  joint  concur- 
rence of  both  husband  and  wife,  paid  it  to  the  husband's  separate 
account  with  Messrs.  Child,  the  wife  knowing  it,  and  for  years  per^ 
mitting  them  so  to  deal  with  it,  without  any  interruption  on  her 
part.  It  appears  then  to  me,  as  the  evidence  stands,  that  this  pay- 
ment was  made  to  the  husband,  as  husband,  and  not  as  trustee. 

Having  come  to  this  conclusion  on  the  evidence,  the  result  is 
that  the  rule,  which  is  acquiesced  in,  and  not  disputed  by  the  Yice- 
Chancellor, — that  separate  money  of  the  wife  paid  to  the  husband, 
with  her  concurrence  or  by  her  direct  authority,  to  be  inferred 
from  their  mode  of  dealing  with  each  other,  cannot  be  recalled,  — 
must  be  applied  to  the  present  case.  If  I  were  to  hold  the  con- 
trary, I  do  not  know  to  what  extent  such  a  decision  would  go.  In 
ninty-nine  cases  out  of  a  hundred,  separate  property  which  is  in- 
troduced as  a  protection  to  the  wife,  does  not  take  effect :  all  things 
going  right,  and  no  distinction  being  made,  the  question  of  separate 
property  does  not  arise ;  the  property  is  used  as  a  common  fund 
for  the  benefit  of  the  family,  and  in  that  way  naturally  falls  under 
the  control  and  management  of  the  husband.  If,  however,  it  be 
once  assumed  that  the  wife  by  herself,  or  by  those  who  represent 
her,  may  call  upon  the  estate  of  the  husband  or  the  husband  him- 
self to  repay  the  money  so  far  as  they  can  trace  it,  it  is  impossible 

to  tell  what  confusion  might  not  be  introduced  into  a  family, 
*  604    •  for  the  wife  might  say,  that  certain  stock  had  been  bought 

with  her  separate  property,  even  where  there  was  positive 
proof  of  an  appointment  by  her  in  favour  of  the  husband.  The 
practice  between  the  husband  and  wife  is  proper  evidence  to  show 
acquiescence  and  concurrence ;  and  I  think,  that  in  this  case,  the 
evidence  is  entirely  one  way,  and,  in  point  of  fact,  there  is  no 
doubt  that  the  money  at  Messrs.  Child's  was  there  on  account  of 
the  husband,  and  not  on  account  of  the  trust,  and  consequently 
that  the  Master  was  right,  and  that  the  Yice-Chancellor's  allowance 
of  the  exception  must  be  overruled. 
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BOOTHBY  r.   BOOTHBY. 

1849.    December  18,  20. 

A  reTenton  depending  upon  the  contingency  of  a  tenant  for  life  dying  wilihout 
issue,  the  tenant  for  life  being  fifty-six  years  of  age,-  and  married,  and  his 
wife  being  in  her  fifly-fourth  year,  and  the  only  issne  of  the  marriage  haying 
been  a  still-bom  child  eleven  years  previously,  is  the  subject  of  estimate  or 
calculation.' 

The  object  of  this  suit  was  to  set  aside  the  sale  of  a  contingent 
reversionary  interest,  in  certain  real  estate  of  the  admitted  value 
of  upwards  of  700/.,  which  had  been  sold  by  the  reversioner  for 
the  sum  of  201. 

The  reversionary  interest  in  the  estates  in  question  was  con- 
tingent upon  the  death  of  the  vendor's  brother  without  issue.  The 
vendor's  brother  was  the  purchaser,  and  at  the  date  of  the  purchase 
deed  was  fifty-six  years  of  age,  married,  and  having  had  one  still-bom 
child  eleven  years  previously.  His  wife  was,  at  the  same  period, 
fifty-three  years  and  five  months  old.  He  died  soon  afterwards, 
and  devised  the  property  to  his  wife,  who  was  the  defendant  in  the 
cause.  The  sale  was  impeached  on  two  grounds ;  namely,  fitiud 
and  inadequacy  of  value.  According  to  the  valuation  of  an  ac- 
countant, to  whom  the  question  on  behalf  of  the  plaintiffs  was  sub- 
mitted, the  value  of  the  vendor's  interest  (without  including  the 
contingency  of  the  tenant  for  life  having  children)  was  estimated 
at  355/. 

*  On  the  hearing  of  the  cause  before  the  Vice-Chancellor  ♦  605 
of  England,  his  Honor  dismissed  the  bill,  being  of  opinion 
that  the  charge  of  fi:aud  was  not  substantiated,  and  that  the  value 
of  the  contingency  above  stated  was  not  capable  of  being  estimated. 
The  plaintiffs,  who  were  the  devisees  of  the  vendor,  now  appealed 
to  the  Lord  Chancellor. 

The  evidence  and  arguments  as  to  the  alleged  fraud  are  omitted, 
as  they  do  not  affect  the  point  for  which  the  case  is  now  reported. 

Mr.  Lloyd  and  Mr.  Nalder^  for  the  appellants,  contended  that 
the  contingency  in  question  was  one  the  value  of  which  could  be 

*  See  Tottenham  o.  Emmet,  18  W.  B.  124. 
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calculated:  Bamardiston  v.  Lingood;  (a)  Bowes  y.  Heaps ;(V) 
Davies  v.  Cooper ;  (c)  that  the  observations  of  Sir  J.  Leach  in 
Baker  v.  3ent^  (rf)  which  was  relied  upon  by  the  other  side,  must 
not  be  regarded  as  general,  but  as  applicable  to  the  particular  case 
before  him. 

Mr,  J.  Parker  and  Mr.  Elmslepy  contra.  —  The  inadequacy  of 
price  is  not  proved ;  the  only  evidence  of  value  is  that  obtained  by 
the  plaintiff  on  a  representation  of  a  case,  without  importing  into 
it  the  contingency  of  the  tenant  for  life  having  children  ;  and  that 
is  a  contingency  which  cannot  be  estimated.  In  Baker  v.  Bent  (d) 
Sir  J.  Leach  says,  ^^  The  probability  that  a  bachelor  of  sizty-three 
will  marry  and  have  issue;  depending  upon  the  peculiar  habits  and 
disposition  of  the  party,  and  the  accidents  of  life,  is  not  the  subject 
of  estimate  or  calculation." 

♦  606    Mr.  Lloydy  in  reply. 

The  Lord  Chancellor  (on  being  informed  by  Mr.  Lloyd  that 
he  was  willing  to  take  an  inquiry  as  to  the  value  of  the  particular 
interest  with  respect  to  which  there  was  no  evidence  before  the 
Court)  observed,  that  though  it  was  not  very  easy  to  ascertain  the 
value  of  such  a  contingency,  yet  that  he  could  not  lay  down  as  a 
rule  that  it  was  incapable  of  valuation.  . 

His  Lordship  therefore  directed  an  inquiry,  with  the  view  of  as- 
.certaining  the  value  of  the  vendor's  interest,  subject  to  the  con- 
tingency of  his  brother's  death  without  issue. 


♦  607  ♦  RACKHAM  V.  8IDDALL.* 

1849.    December  18,  22.    1850.    February  5, 12. 

By  the  will  of  W.  S.  real  estate  was  demised  unto  and  to  the  nse  of  W.  T.,  his 
heirs  and  assigns,  for  ever,  upon  trust  to  pay  M.  S.  an  annuity  during  her 
life,  and  to  apply  the  surplus  during  the  life  of  M.  S.  to  the  testator^s  daughter 
G.  N. ;  and  after  the  death  of  M.  S.  the  testator  directed  that  the  premises 
should  be  and  remain  unto  W.  T.,  his  heirs  and  assigns,  to  the  use  of  the 

(a)  2  AtJc.  138.  (c)  5  M.  &  C.  270. 

(5)  8  y.  &  B.  117.  (d)  1  Russ.  &  M.  224. 

>  S.  C,  16  Sim.  297;  2  H.  &  T.  44. 
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said  C.  N.  and  her  aBsigns  for  her  life,  with  remainder  to  W.  T.,  to  support 
contingent  remainders;  and  after  the  decease  of  C.  N.,  to  the  use  of  B.  N. 
and  his  assigns  during  his  life,  with  remainder  to  W.  T.  to  support  contingent 
remainders ;  and  afler  the  decease  of  B.  N.,  in  case  he  should  survive  C.  N., 
to  the  use  of  all  and  every  the  child  and  children  of  C.  N.,  with  cross-remain- 
ders between  them,  with  the  ultimate  remainder  to  the  testator^s  cousin  M.  S. 
in  fee.  The  will  contained  a  power  to  W.  T.,  his  heirs  and  assij^s,  to  sell 
the  tfost  premises  at  the  request  of  B.  N.  and  C.  N.,  or  the  survivor  of  them, 
and  directed  the  proceeds  of  such  sale  to  be  laid  out  in  the  purchase  of  other 
estates  to  be  settled  to  the  same  uses  as  the  estates  sold.  Held,  taking  into 
consideration  the  various  duties  prescribed  by  the  will  to  be  performed  by 
W.  T.,  that  the  intention  was  manifest,  and  that  the  words  were  large  enough, 
to  give  to  W.  T.  a  legal  estate  in  fee.' 

A  party  assuming  to  act  as  heir  or  devisee  of  a  trustee,  and  committing  an  act 
which,  if  done  by  the  trustee,  would  have  been  a  breach  of  trust,  cannot 
relieve  himself  of  liability  by  asserting  that  he  was  not  acting  as  trustee.* 

On  a  bill  filed  by  an  incumbrancer  of  the  interest  of  a  deceased  tenant  for  life 
in  a  fund,  against  a  party  sought  to  be  made  accountable  in  respect  of  a  breach 
of  trust  affecting  the  whole  fund,  to  which  suit  the  cestui  que  trusts  in  remain- 
der were  also  made  parties,  a  decree  directing  the  restitution  of  the  whole 
fund  was  varied  on  appeal,  by  limiting  the  relief  to  the  restitution  of  so  much 
only  of  the  interest  of  the  fund  as  had  accrued  in  the  lifetime  of  the  tenant  for 
life. 

A  trustee  having  sold  certain  trust  property,  and  allowed  the  proceeds  to  be 
received  by  one  of  the  cestui  que  trusts;  inquiry  directed  as  to  the  application 
of  such  proceeds,  in  order  to  ascertain  the  specific  remedy  which  the  trustee 
might  have  against  such  cestui  que  trust. 

Defendants,  who  instead  of  disclaiming,  supported  the  case  of  the  plaintiff,  but 
were  ultimately  held  not  entitled  to  any  of  the  relief  accorded  to  the  plaintiff, 
were  left  to  bear  their  own  costs,  irrespective  of  the  consideration  of  whether 
originally  they  were  or  not  rightly  made  parties.' 

Mode  of  proceeding,  where  a  difiiculty  arose  in  drawing  up  a  decree  made  on 
appeal,  in  consequence  of  there  being  no  proper  afiSidavit  of  service  of  the 
setting  down  of  the  appeal  on  some  of  the  respondents. 

WiLUAM  Spencer,  by  his  will,  bearing  date  the  25th  March, 
1798,  gave  and  devised  all  his  estate  at  Sutton,  in  the  county  of 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  172,  180;  Harris  v.  Pugh,  12  Moore, 
677;  S.  C,  4  Bingh.  835;  Watson  v.  Pearson,  2  Exch.  581;  Blagrave  v  Bla- 
grave,  4  Exch.  550 ;  Poad  v.  Watson,  6  Ell.  &  Bl.  606 ;  Davies  v.  Davies,  1  Q. 
B.  430;  Doe  v.  Cadogan,  7  A.  &  £.  636;  Watkins^v.  Frederick,  11  H.  L. 
858 ;  Raynell  v.  Baynell,  10  Beav.  20 ;  Noble  v.  Bolton,  11  A.  &  £.  188 ;  2 
Jarman  Wills  (3d  Eng.  ed.),  274,  275. 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  171,  652;  Pearce  v.  Pearce,  22  Beav. 
248 ;  Hennessey  o.  Bray,  83  Beav.  96 ;  Life  Association  of  Scotland  v,  Siddall, 
8  De  G.,  F.  &  J.  58. 

'  I  Dan.  Ch.  Pr.  (4th  Am.  ed.)  706. 
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York,  and  his  estates  at  Myton,  in  the  county  of  the  town  of 

Kingston-upon-HuU,  unto  and  to  the  nse  of  William  Thompson  his 

heirs  and  assigns  for  ever,  upon  trust,  out  of  the  rents  and 

*  608    profits  of  the  said  hereditaments  and  premises,  to  *  pay  unto 

his,  the  testator's  wife,  Mary  Spencer  and  her  assigns  during 
her  life,  one  annuity  of  150/. ;  and  upon  trust  to  pay  and  apply  the 
surplus  of  the  said  rents  and  profits,  after  payment  of  the  said  an- 
nuity and  such  other  charges  and  expenses  as  therein  mentioned, 
unto  his  the  said  testator's  daughter,  Catherine  Norton,  then  the 
wife  and  afterwards  the  widow  of  Benjamin  Norton,  of  Bawburgh 
Hall  in  the  county  of  Norfolk,  deceased,  her  executors,  adminis- 
trators, and  assigns,  during  the  life  of  his  said  wife  Mary  Spencer  ; 
and  from  and  after  the  decease  of  his  said  wife,  the  said  William 
Spencer  directed  that  the  premises  thereinbefore  devised  by  him 
should  be  and  remain  unto  the  said  William  Thompson,  his  heirs 
and  assigns,  to  the  use  of  his,  the  said  testator's  daughter  Catherine 
Noiix)n,  and  h^r  assigns  for  her  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  William  Thompipon  his  heirs 
and  assigns,  during  her  life,  in  trust  to  support  the  contingent 
remainders  thereinafter  limited  from  being  destroyed ;  and,  from 
and  after  the  decease  of  the  said  Catherine  Norton,  to  the  use  of  the 
said  Benjamin  Norton  and  his  assigns  during  his  natural  life  with- 
out impeachment  of  waste,  remainder  to  the  use  of  the  said  William 
Thompson  his  heirs,  and  assigns,  during  the  life  of  the  said  Ben- 
jamin Norton,  in  trust  to  preserve  the  contingent  remainders 
thereinafter  limited  from  being  destroyed ;  and,  after  the  decease 
of  the  said  Benjamin  Norton,  in  case  he  should  survive  the  said 
Catherine  Norton,  to  the  use  of  all  and  every  the  child  and  chil- 
dren of  the  body  of  the  said  Catherine  Norton  lavrftdly  begotten  or 
to  be  begotten,  in  equal  shares  as  tenants  in  common  in  tail,  with 
cross-remainders  between  or  amongst  them  in  tail,  with  the  ulti- 
mate remainder  to  the  said  testator's  cousin,  Matthew  Spencer  in 

fee. 

*  609        *  The  will  contained  a  proviso  that  in  case  the  said  Ben- 

jamin Norton  and  Catherine  Norton,  or  the  survivor  of 
them,  should  be  desirous  that  the  whole  or  any  part  of  the  estates 
thereby  devised  should  be  sold,  then  that  it  should  be  lawful  for 
the  said  William  Thompson  and  his  heirs  and  assigns,  to  sell  and 
dispose  of  the  same  by  and  with  the  consent  and  approbation  of 
the  said  Benji^min  Norton  and  Catherine  Norton,  or  the  survivor 
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of  them,  and,  after  payment  of  the  money  to  arise  by  the  sale  of 
the  whole  or  any  part  of  the  said  estates,  to  sign  and  give  proper 
receipts  for  the  money  for  which  the  same  should  be  sold,  which 
receipts  should  be  sufficient  discharges  to  the  purchaser  or  pur- 
chasers for  so  much  of  the  purchase-money  as  should  be  therein 
expressed  tQ  be  received ;  and  such  purchaser  or  purchasers  should 
not  afterwards  be  answerable  for  any  loss,  misapplication,  or  non- 
application  of  such  purchase-money  or  any  part  thereof,  and  should 
and  might  hold  and  enjoy  such  parts  of  the  said  estates  purchased 
by  him,  her,  or  them,  freed  and  discharged  from  the  uses,  trusts, 
limitations,  and  powers  thereby  declared  concerning  the  same :  and 
the  testator  directed  that  the  money  to  be  raised  by  such  sale 
should  be  laid  out  either  in  the  purchase  of  other  hereditaments, 
or  upon  good  and  sufficient  security  at  interest,  in  the  name  of  his 
said  trustee ;  and  that  the  hereditaments  to  be  purchased  ^ould 
be  conveyed  to  the  said  William  Thompson  and  his  heirs  and 
assigns,  to  the  uses  thereinbefore  declared  concerning  his  said 
estates  thereby  devised,  or  such  of  them  as  should  be  tiien  subsistr 
ing,  and  that  the  interest  and  produce  of  the  money  to  be  placed 
out  at  interest  should  be  paid  by  his  said  trustee  to  the  person  or 
persons  who  for  the  time  being  would  have  been  entitled  to  receive 
the  rents  and  profits  of  his  said  estates,  in  case  the  same  had 
not  been  sold ;  and  he  directed  that  the  principal  *  money  *  610 
so  to  be  placed  out  as  aforesaid  should,  after  the  decease 
of  the  said  Benjamin  Norton  and  Catherine  Norton,  be  equally 
divided  amongst  all  such  children,  if  more  than  one,  and  if  but 
one  then  to  such  one  child,  as  she  the  said  Catherine  Norton  might 
leave  at  her  decease,  the  shares  of  such  children  respectively  to  be 
a  vested  interest,  and  to  be  paid  to  him,  her,  or  them  on  their 
severally  attaining  the  age  of  twenty-one  years ;  but  in  case  any 
of  them  should  attain  that  age  in  the  lifetime  of  either  of  them, 
the  said  Benjamin  Norton  and  Gaiherine  Norton,  then  the  share 
or  shares  of  the  children  respectively  attaining  that  age  in  the 
lifetime  of  their  parents  should  be  paid  to  them  respectively  as 
soon  as  conveniently  might  be  after  the  decease  of  the  survivor  of 
them,  the  said  Benjamin  Norton  and  Catherine  Norton  ;  but  if  the 
said  Catherine  Norton  should  not  leave  any  children  living  at  heir 
decease,  or  being  such  they  should  all  die  before  any  of  them 
attained  the  age  of  twenty-one  years,  then  he  directed  that  the 
said  principal  money  should  be  paid   unto  the   said   Matthew 

[485] 


•610  CASES  IN  CHANCEBT. 

Spencer ;  and  he  thereby  appointed  the  said  Benjamin  Norton  and 
Catherine  Norton  joint  executors  of  his  said  will. 

•  In  January,  1799,  W.  Spencer  died,  leaving  Mary  Spencer,  and 
Catherine  Norton  his  only  child  and  heiress-at-law,  him  surviving. 
William  Thompson  accepted  the  trusts  of  the  will,  and  entered  into 
possession  of  the  lands  thereby  devised  to  him.  He  d^ed  in  1806, 
and,  by  his  will,  bearing  date  the  17th  December,  1805,  gave  and 
devised  all  his  real  estates,  whatsoever  and  wheresoever,  unto  and 
to  the  use  of  his  sister  Orace  Thompson  her  heirs  and  assigns  for 
ever,  charged  with  a  legacy  of  50/. 

In  1807,  Benjamin  Norton,  in  pursuance  of  the  power  under 
W.  Spencer's  will,  contracted  to  sell  a  certain  portion 

*  611    *  of  the  devised  estates  to  O.  Liddell,  and  having  prevailed 

upon  Grace  Thompson  to  join  in  the  conveyance,  an  indent- 
ure was  accordingly  executed  by  Grace  Thompson,  which  pur- 
ported to  be  a  conveyance  by  her  as  devisee  under  the  will  of 
W.  Spencer  to  G.  Liddell  of  a  part  of  the  devised  hereditaments, 
in  consideration  of  6300/.  therein  expressed  to  be-  paid  to  her  by 
G.  Liddell.  Grace  Thompson,  although  she  signed  a  receipt  for 
this  sum,  never  in  fact  received  any  portion  of  it ;  but  permitted 
Benjamin  Norton  to  appropriate  the  -whole  of  it  to  his  own  use. 
She,  however,  took  a  bond  of  indemnity  from  him ;  but  this  was 
not  put  in  suit  in  his  lifetime,  and  at  his  decease  his  assets  proved 
insufficient  for  the  payment  of  his  debts.  He  died  in  July,  1837, 
leaving  hia  widow,  Catherine  Norton,  and  five  children  him  siir- 
viving.  All  these  children,  together  with  various  other  persons, 
who  took  derivative  interests  from  them  under  W.  Spencer's  will, 
were  made  parties  to  the  suit. 

By  various  deeds,  executed  after  the  death  of  her  husband, 
Catherine  Norton,  for  the  considerations  therein  mentioned,  mort- 
gaged her  rights  and  interests  under  the  will  of  her  father  to  the 
plaintiffs.  She  died  in  1845;  and  having  by  her  will  appointed 
certain  parties  her  executors,  who  refused  to  take  on  themselves 
the  execution  of  the  will,  letters  of  administration  were  granted 
to  Rackham,  one  of  the  plainti£&.  Grac«  Thompson  died  in 
April,  1843,  having  appointed  the  defendant,  Charlotte  Siddall, 
her  sole  executrix. 

The  bill  was  filed  by  the  mortgagees  of  Catherine  Norton,  and 
by  Rackham  as  her  administrator,  against  Charlotte  Siddall  the 
executrix  of  Orace  Thompson,  W.  Spencer  Nortoa  the  heir^t-law 
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and  executor  of  Benjamin  Norton,  Octavius  Green  another 
execator  of  Benjamin  Norton,  and  the  *yaHou8   other    *612 
parties  taking  interests,  either  directly  or  derivatiTely  under 
the  will  of  W.  Spencer. 

The  bill,  after  stating  that  the  estate  of  Benjamin  Norton  had, 
in  a  suit  of  Oreene  t.  Norton,  been  ascertained  to  be  insufficient 
for  the  payment  of  his  debts,  and  that  the  claims  of  the  plaintiflb 
could  not  be  satisfied  without  having  recourse  to  the  estate  of 
Grace  Thompson,  prayed  that  the  will  of  W.  Spencer  might  be 
established,  and  the  trusts  carried  into  execution,  and  that  the 
rights  of  all  parties  under  the  will  might  be  declared ;  that  an 
account  might  be  taken  of  the  real  estates  devised,  and  of  the 
annual  produce  that  would  have  arisen  during  the  life  of  Catherine 
Norton  from  the  proceeds  of  the  sales  of  the  estates  devised  by 
the  will  of  W.  Spencer,  and  sold  by  Grace  Thompson  after  the 
death  of  William  Thompson,  in  case  the  proceeds  had  been  invested 
pursuant  to  the  directions  of  the  will;  and  that  the  defendant 
Charlotte  Siddall,  as  the  executrix  of  Grace  Thompson,  and  the 
defendants  the  executors  of  Benjamin  Norton,  might  be  decreed 
to  pay  to  the  plaintiffs  what,  on  taking  such  accounts,  might  be 
found  to  be  due. 

On  the  hearing  of  the  cause,  before  the  Vice-Chancellor  of 
England,  on  the.  13th  July,  1848,  (a)  his  Honor  declared  that 
Grace  Thompson,  having  acted  as  trustee,  and  in  that  character 
having  permitted  Benjamin  Norton  to  receive  the  sum  of  6300/., 
the  estate  of  Grace  Thompson  was  liable  to  make  good  what  was 
due  in  respect  of  the  said  sum  and  interest  at  the  rate  of  52.  per 
cent  per  annum  from  the  death  of  Benjamin  Norton  to  the  death 
of  Catherine  Norton,  and  that  the  defendant  Charlotte  Siddall, 
if  she  should  admit  assets  of  Grace  Thompson,  should 
*  pay  the  costs  of  all  the  parties  to  the  suit,  except  the  *  618 
defendants,  the  executors  of  Benjamin  Norton. 

From  the  whole  of  this  decree,  the  defendant  Charlotte  Siddall' 
appealed  to  the  Lord  Chancellor,  and  prayed  that  it  might  be 
reversed. 

Mr.  Bethell  and  Mr.  Lewin,  in  support  of  the  decree. — There 
can  be  no  doubt  that,  after  the  death  of  William  Thompson,  all 

(a)  16  Sim.  297. 
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parties  believed  that  the  trust  estates  which  W.  Spencer  devised 
to  him  passed  under  his  will  to  Grace  Thompson.  In  that  capacity 
she  conveyed  the  estate  and  received  the  purchase-money,  and 
took  a  bond  of  indemnity  from  Benjamin  Norton.  It  is  perfectly 
immaterial  whether  she  took  the  fee  of  these  trust  estates  or  not, 
because  she  acted  as  the  legal  owner.  The  rule  is  well  settled  in 
Lord  Braybroke  v.  Inskip,  (a)  that,  by  a  device  in  general  terms, 
a  trust  estate  will  pass,  unless  some  contrary  intention  appear, 
and  it  would  be  idle  to  contend  that  the  charge  of  50/.  rebutted 
such  presumption.  It  is  clearly  incompetent  for  the  executor  of 
an  accounting  party  (a  trustee)  to  say  that  there  is  a  vice  in  the 
appointment  of  his  testator,  and  here  Grace  Thompson,  having 
had  at  least  a  colour  of  title,  is  estopped  from  disavowing  her 
solemn  act  and  deed.  It  is  only  the  purchaser  who  could  take  the 
objection  to  her  waat  of  title.  Where  there  has  been,  as  in  this 
case,  a  wilful  breach  of  trust,  it  necessarily  follows*  that  interest 
at  the  rate  of  5/.  per  cent  is  payable.  Tebbs  v.  Carpentery  (6) 
Orackelt  v.  Beihunej(c)  Bick  v.  Motlyj(d)  Munch  v.  Cock- 
erell.  (e) 

*  614  *  Mr.  BoU  and  Mr.  F.  T.  White,  on  behalf  of  Charlotte 
Siddall,  in  support  of  the  appeal,  contended,  that  Grace 
Thompson  was  not  a  trustee  in  any  sense  of  the  word:  first, 
because  William  Thompson  was  not  the  devisee  of  the  legal  estates 
in  fee  under  the  will  of  W.  Spencer ;  and,  secondly,  because,  even 
if  William  Thompson  were  the  legal  owner  in  fee  of  such  estates, 
they  did  not  pass  under  his  will  to  Grace  Thompson.  According 
to  the  true  construction  of  W.  Spencer's  will,  William  Thompson 
took  no  legal  estate ;  he  had  only  a  power  of  sale.  The  Court,  in 
construing  a  limitation,  will  often  enlarge  an  estate  when  neces- 
sary ;  but  where  there  are  limitations,  such  as  in  W.  Spencer's 
will,  which  are  quite  inconsistent  with  William  Thompson's  taking 
the  whole  fee,  in  such  a  case,  the  Court  will  cut  down  that  which 
otherwise  would  be  a  fee,  and  attribute  to  the  trustees  a  legal 
interest,  commensurate  only  with  the  requirements  of  the  trust. 
Curtis  V.  Price.  (^)  By  the  will  of  W.  Spencer,  the  legal  estate 
was  devised  to  William  Thompson  for  the  purpose  only  of  paying 

(a)  8  Yes.  417.  (d)  2  M.  &  K.  812.  * 

(6)  1  Madd.  290.  (e)  6  M.  &  C.  178. 

(c)  IJ.  &  W.  686.  (g)  12  Vea.  89. 
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150/.  a  year  to  the  wife  of  W.  Spencer;  and  this  is'  plain,  for, 
immediately  after  her  death,  the  legal  estate  is  given  to  Catherine 
Norton ;  and,  as  laid  down  by  Lord  Denmak  in  Doe  y.  JEdlin^  (a) 
^^  the  question  is,  not  whether  tlie  maker  of  the  instrument  has 
used  words  of  limitation,  or  expressioiis  adequate  to  convey  an 
estate  of  inheritance,  but  whether  the  exigencies  of  the  trust 
require  a  fee,  or  can  be  satisfied  by  a  less  estate." 

[The  Lord  Chancellor  here  observed,  that  there  were  appar- 
ently two  inconsistent  objects  in  the  will  of  W.  Spencer,  one  being 
that  the  estate  should  continue  in-  William  Thompson,  and  the 
other  that  it  should  go  from  him ;  and  that  when  it  was  desired  to 
ascertain  whether  the  legal  estate  was  in  William  Thomp- 
son, at  his  death,  it  was  an  *  important  element  in  the  *615 
consideration  to  know  what  were  the  duties  bet,  as  trustee, 
had  to  perform.] 

There  is  a  clear  demonstration  of  intention,  that  W.  Thompson 
should  not  take  the  whole  fee ;  and  the  only  question  which  can 
be  raised  on  this  will  is,  whether,  where  apt  words  are  used  to 
denote  that  a  power  of  sale  only  was  intended,  such  a  power  can 
be  construed  as  a  trust.  The  legal  estate  is  now  outstanding  in 
the  children  of  Benjamin  and  Catherine  Norton.  Even  assuming 
for  a  moment  that  Grace  Thompson  was  the  devisee  of  the  trust 
estates,  she  could  not  exercise  the  power. 

[The  Lord  Chancellor.  —  The  words  in  the  will  of  W.  Spencer 
are,  in  my  opinion,  quite  largo  enough  to  give  the  whole  legal 
estate,  and  I  think  it  was  effectually  given  to  W.  Thompson,  and 
continued  in  him  until  the  period  of  his  death.  There  is  an  incon- 
sistency in  the  gift  to  the  children ;  and  although  the  terms  in 
which  the  estate  is  devised  to  W.  Thompson  might  be  construed 
as  a  power  only,  yet  taking  into  consideration  the  fact  that  the 
estates  are  to  be  conveyed  by  him,  and  looking  at  the  various 
duties  which  the  will  prescribes  to  be  performed  by  him,  I  think 
the  intention  is  amply  manifest,  and  that  he  took  the  legal  estate 
in  fee.] 

Assuming  that  the  legal  estate  was  in  W.  Thompson,  the  bequest 

(a)  4  A.  &  E.  682,  p.  689. 
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of  the  50/.  diarged  on  his  estates  woald  be  a  sufficient  evidence  of 
intention  to  exclude  the  devise  of  his  trust  estates.  Lord  Bray- 
broke  V.  Inship.  (a)^  The  plaintiffs  profess  to  be  the  mortgagees 
of  Oatherine  Norton's  interest  under  the  will  of  W.  Spencer. 
By  that  transaction  they  bought,  and  in  fact  are  now 

*  616    *  availing  themselves  of,  a  right  to  litigate  this  question 

with  Grace  Thompson's  representative;  but  this  was  no 
assignable  interest^  and  is,  in  effect,  a  proceeding  for  a  species  of 
equitable  damages.  It  is  clear  that  the  money  never  reached  the 
hands  of  Grace  Thompson ;  but  even  if  the  money  is  admitted  to 
have  been  paid  through  Grace  *Thompsoh,  she  was  not  the  trustee, 
and  the  purchaser,  therefore,  who  had  full  constructive  notice 
under  the  Wills  of  W.  Spencer  and  W.  Thompson,  that  Grace 
Thompson  was  not  the  trustee,  paid  it  in  his  own  wrong.  The 
part  which  Catherine  Norton  herself  took  in  the  transaction  of 
1807  must  be  looked  at,  and  the  title  of  her  assignees  must  stand 
or  fall  by  the  result  of  this  inquiry.  The  power,  although  to  be 
jointly  exercised  by  her  husband  and  herself,  must,  as  regards  her 
and  those  claiming  under  her,  be  regarded  as  exercised  by  her  as 
^feme  sole.  Pollard  v.  Greenvil.  (6)  The  cestui  que  trusts  could 
not  have  filed  a  bill  to  affirm  the  sale  to  G.  Liddell ;  and  if  such  a 
sale  could  not  have  been  enforced,  Mortlock  v.  Buller\  (c)  on  what 
principle  is  it  that  the  assignees  of  the  cestui  que  trusts  can  pro- 
ceed against  the  representatives  of  Grace  Thompson  ?  Catherine 
Norton,  having  been  a  consenting  party,  and  having  mortgaged 
her  interests,  it  is  unreasonable  to  say  that  this  transaction  could 
carry  with  it  the  right  which  the  plaintiffs  assert.  The  only  relief 
which  the  plaintiffit  are  entitled  to  is  incommensurate  with  the 
decree ;  they  are  only  mortgagees  of  the  life-interest  of  Catherine 
Norton,  and  the  decree  directs  payment  of  the  whole  6300/.  by  G. 
Siddall,  without  any  inquiries  as  to  acquiescence  or  otherwise,  on 
the  part  of  the  co-defendants.    It  is  absurd  to  say  that  C.  Siddall 

is  estopped  from  showing  that  she  did  not  receive  the 

*  617    *  purchase-money,  for  estoppel  must  be  mutual.    Then  as 

(a)  Ubi  supra. 

(6)  1  Oh.  Ca.  10;  2  Sugden  Powers,  103  (6th  ed.). 

(c)  10  Ves.  292. 

^  See  1  Jarnum  Wills  (8d  Am.  ed.),  662,  663 ;  Lewin  Trasts  (5Ui  Am.  ed.), 
185 ;  Hope  v.  Liddell,  21  Beav.  183 ;  Life  Asaodation  of  Scotland  o.  Siddall,  8 
De  G.,  F.  &  J.  58 ;  Langford  o.  Auger,  4  Hare,  313. 
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to  the  rate  of  interest  with  which  C.  Siddall  is  charged ;  this 
is  clearly  not  a  case  for  charging  the  parties  with  more  than 
the  usual  rate.  The  criterion  of  liability  is  clearly  laid  down  in 
Tebbs  Y.  Carpenter,  (a)  These  executors  have  not  made  use  of 
the  money  to  their  own  profit  and  advantage. 

Mr.  Walker  J  Mr,  Kenyan  Parker^  Mr.  Teedj  Mr.  Toller^  Mr. 
Sogers^  Mr.  Speedy  and  Mr.  TTafe^, appeared  for  other  defendants. 

Mr.  Bethelly  in  reply.  —  Assuming  that  Catherine  Norton  gave 
her  consent  (for  no  one  disputes  the  validity  of  the  sale),  that 
cannot  be  construed  as  dispensing  with  the  obligation -on  the 
trustee  to  see  to  the  application  of  the  purchase-money.  Having 
assumed  the  office  of  trustee,  she  cannot,  after  forty  years'  acting 
in  that  capacity,  repudiate  its  obligations :  the  receipt  of  the  pur- 
chase-money by  Bei\jamin  Norton  was,  j^ro  hdc  vice^  as  the  agent 
of  Grace  Thompson.  It  is  said  that  the  relief  obtained  is  more 
extensive  than  the  plaintiff  are  entitled  to ;  but  it  surely  is  com- 
petent for  a  tenant  for  life  to  file  a  bill  to  have  the  trusts  of  a  will 
performed,  otherwise  the  decree  would  be  limited  to  the  portion  of 
interest  to  which  the  tenant  for  life  was  entitled,  and  those  in* 
remainder  would  have  to  file  another  bill  to  have  the  remaining 
portion  of  the  trusts  performed.  As  to  the  rate  of  interest,  it  is 
only  just  that  the  representative  of  the  party  guilty  of  such  a 
breach  of  trust,  as  is  proved  against  Grace  Thompson,  should  be 
charged  with  51.  per  cent.  Her  representatives  have  a  right  to 
claim  this  interest  as  against  the  estate  of  Beigamin  Norton  under 
his  bond. 

•  The  Lord  Chancellor.  —  This  is  an  appeal  against  a  •  618 
decree  of  the  Vice-Chancellor  of  England,  by  which  it  is 
declared  that  Grace  Thompson,  having  acted  as  trustee,  and  in 
that  character  permitted  Benjamin  Norton  to  receive  the  sum  of 
6800/.,  the  estate  of  Grace  lliompson  was  liable  to  make  good  the 
same,  accompanied  by  a  direction  to  ascertain  what  is  due  for  in- 
terest at  5/.  per  cent  on  that  siun. 

The  defendant  C.   Siddall  is  the  personal  representative    of 
the  party  alleged  to  be  the  heir  (6)   of  the  person  appointed 

(a)  Ubi  supra. 

(b)  In  the  ooane  of  ihe  argument  it  was  said  that  Grace  Thompson,  ihe 

[491] 


*  618  OASB^  IN  CHANGEBT. 

trustee  under  the  will  of  the  original  testator  W.  Spencer.  By 
that  will,  W.  Spencer  gave  certain  property  for  life  to  a  trustee 
who  is  now  dead,  under  terms  which,  in  my  opinion,  vested  the 
property  in  him.  I  expressed  that  opinion  at  the  time  the  case 
was  heard ;  and  therefore  I  do  not  repeat  it  now.  A  question  was 
also  made  whether  the  trustee  had.  the  estate,  or  only' the  power. 
My  opinion  is,  that  he  had  the  estate,  and,  therefore,  the  matter  is 
to  be  looked  at  on  that  assumption.  The  testator  gave  the  bene- 
ficial interest  over  to  Catherine  Norton  for  life,  then  among  her 
children  in  tail ;  but  there  was  a  power  or  a  direction  to  sell  the 
estate ;  and  in  the  event  of  a  sale,  there  was  either  to  be  a  rein- 
vestment on  the  same  terms  as  the  original  estate,  or  it  was  to 
remain  as  money,  and  the  money  so  laid  out  was,  after  the  life 
estate  of  Catherine  Norton,  to  be  divided  among  her  children  at 

twenty-one. 
*  619       *  It  appears  that  after  the  death  of  the  trustee,  Grace 

Thompson,  against  whose  representative  this  decree  is 
made,  assumed  to  act  (whether  by  right  or  not  is  not  material 
for  the  present  purpose,  in  my  view  of  the  case,  at  least)  as  heir 
of  the  former  trustee,  and  assumed,  therefore,  the  right  and  power 
*  of  selling  a  certain  portion  of  the  estate,  the  purchase-money  being 
63002.  This  was  clearly  done  with  the  concurrence  and  consent 
of  Benjamin  Norton  and  Catherine  his  wife,  the  tenants  for  life. 
Catherine  Norton,  who  was  the  tenant  for  life,  had  not,  however, 
a  tenancy  for  life  for  her  separate  use,  and  it  seems  that  Benjamin 
Norton,  who  concurred  in  the  sale,  received  the  purchase-money. 
The  party  who  sold,  that  is  to  say,  Grace  Thompson,  gave  the 
receipt  to  the  purchaser ;  but  it  is  not  a  matter  in  dispute  that  the 
money  came  to  the  hands  of  Benjamin  Norton,  and  he  gave  a  bond 
of  indemnity  to  Grace  Thompson  to  indemnify  her  against  the 
consequences  of  this  acknowledged  breach  of  trust.  Now  that  this 
was  an  obvious  breach  of  trust  cannot  be  matter  of  any  doubt.  It  was 
a  fictitious  receipt,  for  she  did  not  receive  the  money,  and  obtained 
no  control  over  it :  she  handed  it  over  to  another  party  who  had 
no  right  to  receive  it,  and  took  a  bond  of  indemnity  from  that  party 
to  protect  her  against  the  consequences  of  so  doing.     Subsequently 

devisee  of  W.  Thompson,  had  admitted  in  another  suit  that  she  was  also  lus 
heiress-at-law ;  but  it  appeared  from  the  eridence  that  W.  Thompson  left  a 
brother  him  surviying. 
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to  this,  Benjamin  Norton  died,  and  his  wife  Catherine  surviyed  him 
eight  jears. 

The  plaintiffs,  in  the  present  suit,  claim  under  Catherine  Norton, 
one  being  also  her  administrator.  These  parties  have  no  interest 
in  the  corpus  of  the  fund,  and  they  frame  their  suit  accordingly. 
All  they  ask  by  their  bill  is,  that,  they,  denying  title  from  Cathe- 
rine Norton,  may  receive  from  Grace  Thompson,  or  her  estate,  that 
which. ought  to  have  been  paid  to  Catherine  Norton  after 
*  the  death  of  her  husband.'  I  have  looked  through  all  the  *  620 
pleadings  in  the  suit,  and  can  find  no  case  made  against 
Catherine  Norton  after  the  death  of  her  husband,  when  she  was 
sui  jurisy  and  therefore  capable  of  affecting  her  own  rights  by 
which  she  could  be  deprived  of  her  title  to  recover  what  might 
be  coming  due  to  her  in  respect  of  her  life-estate.  Now  the  plain- 
tiffs claim  and  derive  title  only  in  respect  of  that  life-estate :  there 
is  no  continuing  interest  to  be  protected,  no  further  trust  to  be  per- 
formed, either  for  the  benefit  of  the  tenant  for  life,  or  the  parties 
claiming  under  her,  except  for  the  purpose  of  realizing  that  sum 
in  the  way  of  interest  which  ought  to  have  been  paid  to  her  subse- 
quently to  the  death  of  her  husband.  The  decree,  however,  de- 
clares that  the  estate  of  Grace  Thompson  is  liable  to  make  good 
the  whole  principal  sum  of  68002.  That  of  itself  would  have  been 
a  decree  rather  difficult  to  maintain,  inasmuch  as  the  plaintiffs 
have  no  interest  whatever  in  the  6300/.  but  only  in  the  interest 
which  would  have  accrued  from  it  during  the  life  of  Catlierine 
Norton.  The  bill,  as  I  have  before  observed,  does  not  raise  any  case 
as  to  the  principal  sum,  and  the  plaintiffs  have  no  interest  in  it. 

[The  Lord  Chancellor  here  observed,  that  it  was  quite  plain 
on  the  pleadings  why  the  children  of  Benjamin  Norton  had  not 
come  forward  with  any  claim,  as  they,  or  at  least  four  out  of  the 
five,  had  concluded  themselves  in  his  lifetime  from  proceeding 
against  him.     His  Lordship  then  continued  as  follows]:  — 

Such  being  the  case,  it  would  appear  to  me  to  be  contrary  to 
what  is  alleged  in  the  pleadings,  and  not  justified  by  the  evidence 
in  the  cause,  to  give,  as  against  the  trustee,  the  relief  obtained  by 
the  decree  appealed  from.  One  way  of  trying  this,  according  to 
the  well-known  rule,  would  be  to  suppose,  that  a  party 
pending  *  the  suit  had  come  and  tendered  what  the  plain-  *  621 
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USa  ask,  namely  the  money  belonging  to  the  life-income  of 
Catherine  Norton :  in  this  case  there  would  have  been  an  end  of 
the  suit,  and  yet  in  the  decree  appealed  from  a  great  deal  more  is 
given  than  could  enure  to  the  benefit  of  the  plaintiffs  according  to 
the  allegations  in  the  bill. 

It  appears  to  me,  therefore,  that  the  declaration,  that  the  estate 
of  Grace  Thompson  is  liable  to  make  good  the  6300/.,  cannot  be 
supported.  I  think,  however,  that  the  decree  is  right,  in  making 
Grace  Thompson  liable.  There  is,  indeed,  no  question  about  it : 
she  took  on  herself,  as  the  decree  recites,  to  act  as  trustee  ;  and  if 
a  party  takes  on  himself  to  act  as  trustee,  and  to  sell  a  trust  estate 
and  receives  the  purchase^money,  it  will  not  do  for  tiiat  party, 
whether  the  purchase-money  remains  in  his  pocket,  or  he  hands  it 
over  to  somebody  else,  under  circumstances  that  leave  him  liable, 
to  say,  ^'  I  do  not  think  that,  under  the  circumstances,  I  was, 
strictly  speaking,  a  trustee;  somebody  else  was,  and,  therefore, 
you,  the  party  who  is  cestui  que  trusty  cannot  call  on  me  for  the 
payment  of  the  purchase-money."  It  is  quite  clear  that  that  could 
not  be  listened  to ;  and,  therefore,  the  decree  very  properly  de- 
clares her  to  be  liable,  leaving  the  question  open,  to  whom  and  for 
what  she  is  so  liable. 

Seeing  that  no  case  is  made  out  even  for  inquiry  as  against 
Catherine  Norton,  or  those  who  claim  through  her,  I  think  the 
plaintiffs  are  entitled  to  all  that  they  could  claim  if  she  had  been 
alive ;  and  that  to  that  extent  the  decree  is  right,  but  ought  to  be 
altered  so  as  to  confine  it  to  giving  the  plaintifis  all  they  actually 
afik,  and  all  to  which  they  appear  to  be  really  entitled. 
*  622  But  *  then  there  is  another  part  of  the  case  not  provided  for 
in  the  decree  at  all :  — 

[The  Lord  Chancellor  here  adverted  to  an  omission  in  the 
decree  in  not  directing  an  inquiry  as  to  the  investment  made  by 
Benjamin  Norton  with  the  6300/.,  admitted  by  all  parties  to 
have  been  received  by  him ;  and  then  proceeded  as  follows]  :  — 

There  appears  on  the  pleadings  reason  for  inserting  such  an 
inquiry,  for  if  B.  Norton  laid  out  the  money  in  the  purchase  of  any 
other  estate,  he  would  probably  take  a  conveyance  in  his  own  name. 
If  this  was  so,  it  would  entitle  the  parties  interested  to  follow  the 
estate,  and  claim  the  proceeds  of  it  in  repayment  of  the  6800/. 
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In  that  case,  the  surety  (for  so  I  consider  the  tnistee,  who  did  not 
actually  receive  the  money,  though  liable  in  the  first  instance  in 
the  character  of  surety)  would  be  entitled  to  a  remedy  against  the 
property,  which  the  cestui  que  trusts  themselves  could  not  in  the 
present  instance  enforce.  I  think  the  defaulting  trustee  is  en- 
titled to  some  inquiry  as  to  how  the  money  was  invested  and  dealt 
with,  and  whether  those  beneficially  interested  in  the  money  have 
any  claim  or  lien  oh  that  purchase-money.  Such  an  inquiry  can- 
not possibly  prejudice  the  plaintiffs  in  this  suit,  and  I  think  that  is  no 
more  than  what  the  defaulting  trustee,  called  on  to  pay  in  the  first 
instance,  is  entitled  to,  in  order  to  ascertain  what  remedy  she  may 
have  as  against  the  principal  debtor,  Benjamin  Norton,  whose  rep- 
i^esentativos  are  parties  to  the  cause. 

[The  Lord  Chancellor  was  then  informed  that  this  matter 
had  beei^  the  subject  of  inquiry  in  the  suit  of  Greene  v.  Norton^ 
and  that  the  report  of  the  Master  in  that  cause  had  found, 
that  the  6300Z.  had  been  received  *  by  Benjamin  Norton,  but  *  623 
that  it  did  not  appear  to  have  been  laid  out.    His  Lordship 
then  added] :  — 

Under  these  circumstances,  no  inquiry  will  be  necessary  in  the 
present  suit,  but  the  decree  ought  to  contain  a  recital  of  the  fact, 

merely  to  show  that  there  has  been  no  omission. 

• 

Some  discussion  here  ensued,  as  to  the  footing  on  which  the  de- 
fendant C.  Siddall  was  to  be  charged  with  interest,  whether  at  a 
rate  equal  to  the  dividends  on  so  much  stock  as  6300Z.  would  have 
purchased  in  1807,  or  at  the  rate  of  bl,  per  cent.  It  was  ultimate- 
ly agreed,  that  she  should  be  liable  for  interest  at  5/.  per  ceAt 
during  the  period  of  eight  years,  which  elapsed  from  the  date  of 
Catherine  Norton's  first  incumbrance  to  her  death. 

Upon  a  suggestion  that,  in  reference  to  the  principal  sum  which 
was  unaffected  by  the  decision  of  the  Lord  Chancellor,  the  decree 
should  contain  a  provision  that  it  was  without  prejudice  to  any 
right  that  the  parties  might  have ; 

The  Lord  Chancellor.  —  I  never  introduce  such  a  provision 
where  there  can  be  no  prejudice.  Li  this  case  the  plaintiffs  are 
entitled  to  a  life-estate,  and  they  receive  their  life-estate.  The 
claims  of  the  other  parties  are  totally  untouched. 
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Mr.  Bolt  then  submitted,  that,  as  the  decree  now  stood, 

*  624    G.  Siddall  would  have  to  pay  the  costs  of  all  *  the  other 

defendants,  except  the  representatives  of  B.  Norton ;  that 
many  of  these  defendants  had  been  improperly  made  parties ;  and 
that  the  bill  ought  to  be  dismissed  as  against  tibem,  either  without 
costs,  or  at  the  costs  of  the  plaintiffs,  who  had  improperly  brought 
them  before  the  Coiurt. 

Mr.  Bethell.  —  That  question  lies  between  the  co-defendants. 

The  Lobd  Chancellor.  —  The  costs  which  the  plaintiffs  are  en- 
titled to  receive,  are  to  be  paid,  not  by  the  defendants,  but  out  of 
the  estate  of  Grace  Thompson.  Then  there  are  parties  made  de- 
fendants not  connected  with  the  life-estate  at  all,  but  connected 
with  the  title  to  the  principal  sum  of  6800Z.,  and  as  to  them  the 
question  is,  whether,  as  the  bill  is  framed,  they  are  necessary 
parties,  the  bill  being  confined  to  the  life-estate. 

Mr.  Bethell.  —  We  could  not  raise  the  question  without  bring- 
ing them  before  the  Court,  and  when  brought  before  the  Court  they 
set  up  a  claim.  The  mere  fact  of  their  claiming  to  be  entitled 
shows  the  necessity  of  making  them  parties. 

Mr.  Bolt.  —  They  will  pay  their  own  ^josts,  if  their  claim  is  un- 
founded. 

The  Lord  Chancellor.  —  The  question  is,  are  they  interested 
in  what  the  plainti£b  ask. 

Mr.  Walker.  —  If  not  the  plainti£b  will  pay  tjieir  costs. 

The  Lord  Chancellor.  —  Not  if  they  take  advantage  of 

*  625    the  suit.    If  they  had  disclaimed,  then  the  plaintifis  *  would 

have  been  wrong;  but  these  defendants  appear  to  me  to 
have  thought  they  were  interested  in  supporting  the  plaintiffs'  case, 
and  to  the  extent  of  the  decree,  no  doubt  they  were  so  interested. 
It  is  suggested  on  the  part  of  those  entitled  in  remainder,  that  the 
plaintifib  have  improperly  framed  their  suit ;  but  this  is  not  dis- 
covered until  the  expense  is  incurred :  it  ought  to  have  been  found 
out  before  the  decree  was  made.  I  think  that  those  parties  can 
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have  no  costs :  they  have  not  repudiated  the  suit,  but  have  adopted 
and  endeavoured  to  take  advantage  of  it,  though  it  now  turns  out 
that  they  get  nothing  from  it.  The  plaintiffs,  however,  are  exoner- 
ated from  having  improperly  made  them  defendants  (if  they  were 
improperly  made  defendants),  by  the  course  which  the  defendants 
themselves  have  taken*.  I  do  not  see  how  the  Court  could  have 
dealt  with  tlie  suit  without  having  them  here,  because  many  of  the 
questions  were  common  to  all  parties ;  namely,  who  was  trustee, 
and  what  was  the  effect  of  Grace  Thompson's  acts.  The  suit  is 
one  rather  unfoi*tunately  framed,  though  very  likely  from  necessity, 
and  there  might  have  been  difficulties  iu  bringing  the  claim  for- 
ward with  other  parties.  In  point  of  fact,  there  being  no  plaintiff 
interested  in  the  capital,  this  suit  is  in  a  very  peculiar  position. 

Two  of  the  respondents  to  the  petition  of  appeal  not  having  ap- 
peared, a  difficulty  arose  in  drawing  up  the  decree  on  the  appeal, 
from  want  of  a  proper  affidavit  of  service  upon  them  of  the  order 
to  set  down  the  appeal. 

.  1850.    Februarys. 

Mr.  F.  T.  White  now  applied  ex  parte  for  leave  to  make 

an  affidavit  of  service  njinc  pro  tunCj  and  referred  *  to  Riffg    *  626 

V.  Wally  (a)  Daniel's  Ch.  Pr.  vol.  ii.  p.  B12,  note,  (/)  ed.  1. 

• 
The  Lord  Chancellor  refused  the  application,  but  directed  the 

cause  to  be  placed  in  the  paper  on  the  12th  February,  with  notice 

to  the  respondents. 

February  12. 

The  order  to  set  down  the  appeal  having  been  served  on  the 

.  respondents,  together  with  notice  of  his  Lordship's  order,  and 

notice  having  also  been  given  to  them,  that  the  decree  pronounced 

by  his  Lordship  would  not  be  varied,  unless  the  Lord  Chancellor 

should  direct  the  date  to  be  altered ; 

Mr,  WhUcy  on  affidavit  of  service,  asked  that  the  decree  before 
pronounced  might  be  made,  and  dated  as  of  the  12th  of  February. 

» 

The  Lord  Chancellor  ordered  accordingly,  on  payment  of  their 
costs  to  such  of  the  respondents  as  now  appeared. 

(a)  8  M.  &  C.  505. 
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♦627  ♦REID  V.  LANGLOIS.* 

1S49.    December  19,  20. 

The  defendant,  by  his  answer,  stated  that  certain  documents  which  he  admitted 
to  be  in  his  possession  did  not  belong  to  him  individually,  but  to  him  jointly 
with  other  parties,  who  acted  as  his  agents,  and  against  whom  no  equity  was 
in  this  respect  raised  by  the  bill.  Held,  that  the  ordinary  rule  of  the  Court 
applied  to  this  case,  and  that  the  plaintiff  had  no  right  to  the  production  of 
the  documents,  either  on  the  ground  that  they  were  in  the  actual  possession 
of  the  defendant,  or  on  the  ground  that  the  parties  to  whom  they  in  part 
belonged  acted  as  the  ageni»  of  the  defendant.' 

Communications  which  passed  between  the  defendant  and  his  agents  for  the  pur- 
pose of  being  communicated  by  his  ageiits  to  his  legal  adviser,  held  to  be 
privileged  from  production.' 

The  plaintiffs  in  this  case  were  merchants  in  England,  the  de- 
fendants being  their  correspondents  in  Canada. 

Previously  to  the  year  1845,  and  down  to  the  year  1847,  the 
defendants'  firm  consisted  of  Peter  Langlois  the  elder  and  Peter 
Langlois  the  younger ;  and  the  latter  alleged  that  during  the  sub- 
sistence of  this  partnership,  he  had  becotne  the  sole  owner  of  a 
ship  called  the  European,  of  which  he  was  the  registered  owner. 
This  ship  being  consigned  to  the  plaintifis'  care,  with  the  certificate 
of  its  registry,  in  order  that  it  might  be  new  classed,  underwent 
some  repairs,  was  insured,  and  was  subsequently  despatched  by 
the  plaintiffs  to  a  port  in  Scotland,  which,  however,  it  never  reached, 
having  been  totally  wrecked  on  the  passage.  The  plaintiffs  having 
received  the  insurance  money,  P.  Langlois  the  younger  brought  an 
action  of  trover  against  them  to  recover  the  amount.    The  plaintiflb 

'  S.  C,  U  Jur.  467. 

•  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1826-1827 ;  Glyn  v,  Caulfeild,  8  M'N.  &  G. 
468,  471 ;  Churton  ©.  Frewen,  13  W.  R.  491. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  676-^78;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
'  1834 ;  Jenkyns  v,  Buflhby,  L.  R.  2  £q.  547 ;  Russell  v.  Jackson,  9  Hare,  387 ; 
15  Jur.  1117 ;  Glyn  v.  Caulfeild,  3  M'N.  &  G.  463, 473 ;  Goodall  v.  Little,  1  Sim. 
N.  S.  155 ;  Hooper  v.  Gumm,  2  J.  &  H.  602 ;  Lafone  v,  Falkland  Island  Co., 
4  K.  &  J.  34 ;  Walsham  v,  Stainton,  2  H.  &  M.  1 ;  Story  £q.  PI.  §  599 ;  Pearse 
r.  Pearse,  1  De  G.  &  S.  12,  26 ;  11  Jur.  52 ;  Follett  v.  Jeffeiyes,  1  Sim.  N.  8. 
1;  15  Jur.  118;  WooUey  ©.  North  London  Railway  Cb.,  L.  R.  4  C.  P.  602, 
607, 609,  613.  In  Wobum  v.  Henshaw,  101  Mass.  545,  it  was  held  that  a  party, 
who  offers  himself  as  a  witness  at  a  trial,  cannot  refuse  to  answer  questions  as  to 
a  conversation  with  his  counsel  on  the  ground  that  it  is  a  privileged  communica- 
tion. 
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then  filed  their  bill,  to  restrain  the  prosecution  of  the  action,  on 
the  ground  that  the  ship  was  the  property  of  the  firm  of  P.  Lang- 
lois  the  elder  and  P.  Langlois  the  younge)r,  and  that  the  plaintifis, 
having  made  considerable  advances  to  them  at  the  time  when  the 
ship  was  lost,  were,  in  equity,  entitled  to  a  lien  on  the  ship  for  the 
balance  of  the  account  which  should  be  found  due  to  them. 

*  The  action  of  trover  was  brought  in  April,  1848 ;  on  *  628 
the  6th  May,  1848,  issue  was  joined,  and  on  the  18th  May 
a  mandamus  issued  for  the  examination  of  witnesses  at  Quebec. 
The  bill  was  filed  in  November,  1848  ;  the  answer  was  put  in  on 
the  1st  May,  1849,  to  which  exceptions  were  taken ;  and  the  bill 
having  been  amended,  the  further  answer  was  filed  on  the  10th 
October,  1849. 

The  answer  of  P.  Langlois  the  younger  positively  denied  that  the 
ship  in  question  was  the  joint  property  of  the  firm  of  P.  Langlois  the 
elder  and  P.  Langlois  the  younger ;  and,  so  far  as  related  to  the  docur 
ments,  contained  the  following  passages :  '^  And  this  defendant 
says  that  he,  this  defendant,  is  now  resident  in  Canada,  and  carries 
on  business  as  a  merchant  there,  and  that  the  documents  enumer- 
ated in  the  first  part  of  the  said  schedule  hereto  relate  not  only 
to  the  matters  in  the  said  bill  mentioned  or  referred  to,  but  also  to 
other  matters  not  in  question  in  or  connected  with  this  suit,  and 
are  now  in  Quebec  aforesaid,  and  in  constant  use  there  in  this  de- 
fendant's said  business ;  Iknd  the  same  cannot  be  sent  to  England 
or  taken  out  of  the  possession  of  this  defendant  without  great 
inconvenience  to  him  and  his  said  business.  And  this  defendant 
submits  that,  under  the  circumstances  herein  set  forth,  he,  this 
defendant,  ought  not  to  be  compelled  to  part  with  or  send  to 
England,  or  leave  with  the  olBScer  of  this  Court,  the  documents 
mentioned  and  enumerated  in  the  said  first  part  of  the  said  schedule 
hereto."  '^  And  this  defendant  says,  that  the  letters  mentioned 
and  described  in  the  second  part  of  the  said  schedule  hereto  are 
confidential  communications  which  have  passed  between  this  de- 
fendant or  his  agents  on  his  behalf  and  his  solicitors  and  legal 
advisers,  and  between  the  solicitors  and  legal  advisers  of 
this  defendant,  after  *  the  matters  in  dispute  in  this  cause  *  629 
had  arisen,  and  in  reference  to  the  same  matters,  and  in 
contemplation  of  and  in  reference  to  litigation  between  this  de- 
fendant and  the  said  plaintifis ;  and  that  the  case  for  the  opinion 
of  counsel  and  other  documents  (besides  such  letters  as  aforesaid) 
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mentioned  and  described  in  the  said  second  part  of  the  said  schedule 
hereto,  and  each  and  every  of  them,  were  prepared  afte.r  tlie  matters 
in  dispute  in  this  cause  had  arisen,  and  in  reference  to  the  same 
matters,  and  in  contemplation  of,  and  in  reference  to,  litigation 
between  this  defendant  and  the  said  plaintiffs.  And  this  defendant 
submits  that  the  said  letters,  case,  and  other  documents  mentioned 
and  described  in  the  said  second  part  of  the  said  schedule  hereto 
are  privileged,  and  ought  not  to  be  produced."  "  And  this  de- 
fendant says  that  the  documents  mentioned  and  enumerated  in  the 
first  and  second  parts  of  the  said  schedule  hereto,  belonged  to  the 
said  late  fil*m  of  P.  Langlois  &  Son,  and  were  and  are  in  possession 
not  only  of  this  defendant,  but  also  of  the  said  P.  Langlois  the 
elder,  as  one  of  the  late  members  of  the  said  firm." 

The  further  answer  stated  that,  on  the  31st  January,  1848,  the 
partnership  which  had  existed  between  P.  Langlois  the  elder  and 
P.  Langlois  the  younger  was  dissolved ;  and  that  from  that  time 
down  to  the  31st  May,  1849,  P.  Langlois  the  younger  carried  on 
business  on  his  own  account;  and  that  on  the  31st  May,  1849,  he 
entered  into  partnership  with  James  Richard  Langlois,  which  part- 
nership was  still  subsisting.  It  also  stated  that  the  documents 
mentioned  and  enumerated  in  the  first  and  second  parts  of  the  sched- 
ule annexed  to  the  former  answer  were  formerly  in  the  possession  of 
P.^  Langlois  &  Son ;  and  after  the  31st  January,  1848,  and  till  the  31st 
May,  1849,  were  in  the  possession  of  P.  Langlois  the  elder, 
*  630  jointly  with  *  P.  Langlois  the  younger  ;  and  since  the  31st 
May,  1849,  had  been  and  were  then  in  tiie  joint  possession  of 
J.  R.  Langlois  and  P.  Langlois  the  younger ;  and  that  they  were  bound 
to  produce  such  documents  as  and  when  they  might  be  required  so 
to  do  by  P.  Langlois  the  elder,  and  that  such  docimients  were  still 
in  the  power  of  P.  Langlois  the  elder.  It  then  denied  that  any  of 
the  documents  relating  to  the  matters  in  the  amended  bill  men- 
tioned, which  were  formerly  in  the  possession  of  P.  Langlois  &  Son, 
were  then  in  the  possession  or  power  of  the  defendant,  P.  Langlois 
the  younger,  alone.  It  further  stated  that  the  defendant,  P.  Lan- 
glois the  younger,  had  then  in  his  possession  such  documents  relat- 
ing to  the  matters  in  the  original  and  amended  bill  mentioned  as 
were  enumerated  in  the  schedule  annexed  to  his  former  answer,  to 
which  he  referred.  It  also  stated  that  P.  Langlois  the  elder,  for- 
merly, and  until  the  31st  May,  1849,  had  in  his  possession  the  docu- 
ments relating  to  the  matters  mentioned  in  the  original  and 
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amended  bill,  enumerated  in  the  first  and  second  parts  of  the  sched- 
ule annexed,  to  the  former  answer  of  the  defendant,  P.  Langlois 
the  younger ;  and  that  such  documents  were  then,  and  had  been 
since  the  81st  May,  1849,  in  the  possession  of  the  defendant  P. 
Langlois  the  younger,  and  J.  R.  Langlois,  but  in  the  power  of  P. 
Langlois  the  elder,  as  was  thereinbefore  mentioned.  It  then  stated 
that,  with  the  exception  of  a  certain  letter  and  the  documents  men^ 
tioned  in^  the  schedule  annexed  to  the  defendant's  former  answer, 
the  defendant  had  not  then,  and  never  had,  in  his  sole  possession 
or  power  any  document  or  particular  relating  to  tlie  matters  in  the 
original  bill  mentioned,  or  any  of  them,  or  to  the  matters  in  the 
amended  bill  mentioned,  or  any  of  them. 

*  The  first  part  of  the  schedule  referred  to  contained  the  *  631 
ledger,  cash-books,  and  letter-book  of  the  firm  of  P.  Lan- 
glois &  Son,  all  of  which  were  in  Canada.  The  second  part  con- 
tained, first,  letters  which  had  passed  between  the  defendant  P. 
Langlois  the  younger,  and  his  solicitors ;  secondly,  letters  by  third 
parties  as  his  agents  to  his  solicitors ;  thirdly,  letters  by  tlie  defend- 
ant to  third  parties,  his  mercantile  agents  (described  in  the  sched- 
ule) to  be  communicated  to  his,  the  defendant's,  solicitors  ;  and, 
fourthly,  letters  from  the  defendant  to  his  mercantile  agents,  with- 
out the  above  description. 

On  a  motion  by  the  plaintifis,  the  Yice-Ghancellor  of  England, 
on  the  20th  February,  1849,  ordered  the  production  of  these  docu- 
ments, with  certain  exceptions,  and  also  enlarged,  until  the  third 
seal  after  their  production,  the  time  for  showing  cause  against  dis- 
solving the  injunction  previously  granted,  by  which  the  defendant 
P.  Langlois  the  younger  was  restrained  from  prosecuting  his  action 
at  law.  The  defendant,  P.  Langlois  the  younger,  now  moved  to 
discharge  this  order. 


Mr.  Stuart  and  Mr.  H.  Cotton^  in  support  of  the  motion.  — 
With  reference  to  those  documents,  which  are  the  property  of  the 
defendant  and  his  former  partner  P.  Langlois  the  elder,  the  further 
answer  states  them  to  be  in  the  possession  not  of  P.  Langlois  the 
younger  alone,  but  in  his  possession  jointly  with  a  third  party,  his 
present  partner,  who  is  not  a  party  to  this  cause.  The  Yice-Ghan- 
cellor miscarried  in  assuming  an  analogy  between  discovery  and 
production ;  but  in  Taylor  v.  RundeU  (a)  the  distinction  is  clearly 

(a)  Cr.  &  P.  104,  p.  111. 
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laid  down,  ^^  that  if  a  defendant  has  a  joint  possession  of  a 

*  682    document  with  somebody  else  who  is  not  before  *  the  Court, 

the  Court  will  not  order  him  to  produce  it ;  and  that  for  two 
reasons  ;  one  is,  that  a  party  will  not  be  ordered  to  do  that  which 
he  cannot  or  may  not  be  able  to  do ;  the  other  is,  that  another 
party  not  present  has  an  interest  in  the  document  which  the  Court 
cannot  deal  with."  It  is  clear,  that  those  letters  which  passed 
from  tiie  agents  of  the  defendant  and  his  solicitors  after  the  mat- 
ters in  dispute  had  arisen  are  protected,  for  the  act  of  the  agent  is 
the  act  of  the  principal.  Walker  v.  Witdman^  (a)  Curling'  v.  Per- 
rinfff  (6)  Steele  v.  Stewart^  (c)  Holmes  v.  Baddeley.  (d)  With 
respect  to  those  letters  which  were  written  by  the  defendant  in 
reference  to  the  subject-matter  of  this  suit  to  third  parties,  his  mer- 
cantile agents,  and  which  are  described  as  to  be  communicated 
to  his  solicitors,  there  is  surely  no  more  reason  for  ordering  these 
to  be  produced  than  if  they  had  been  directed  to  the  solicitors  them- 
selves :  the  mercantile  agents  were  the  mere  conduit-pipes  to  con- 
vey the  information  which  the  letters  contained;  They  also  referred 
to  Adams  v.  Fisher^  (e)  Murray  v.  Walter,  (g^) 

The  order  enlarging  the  time  for  showing  cause  until  the  third 
seal  after  the  production  is  quite  unwarrantable.  The  length  of 
time  which  the  plaintiffs  have  suffered  to  elapse  between  the  action 
and  the  institution  of  their  suit  is  sufficient  ground  for  not  pant- 
ing the  injunction,  much  less  an  extension  of  it.  Thorpe  v. 
Hughes^  (K)  South  Eastern  Railway  Company  v.  Martin,  (t)  No. 
evidence  can  be  received  against  the  registry.  Ex  parte  Yallop.  (k) 

*  633       *  Mr.  BetheU^  and  Mr.  Goldsmid,  contra.  —  As  to  those 

documents  which  are  alleged  to  be  in  the  joint  possession  of 
the  defendant  P.  Langlois  the  younger,  and  a  third  party,  the 
answer  admits  that  the  original  firm  was  dissolved  in  January, 
1848,  and  also  states  that  that  firm  were  the  agents  of  the  defend- 
ant P.  Langlois  the  younger.  It  is  clear,  therefore,  that  they  are 
not  protected,  for  the  possession  of  the  agent  is  the  possession 
of  the  principal.     Murray  v.  Walter,  (t)     The  last  passage  in 

(a)  6  Madd.  47.  (g)  Cr.  &  P.  114. 

(6)  2  M.  &  K.  SdO.  (h)  3  M.  &  G.  742. 

(c)  I  Phil.  471.  (i)  2  Phil.  768. 

(d)  Ih.  476.  .      (A:)  15  Vea.  60. 

(e)  3  M.  &  C.  626.  (0  Ubi  tupra. 
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the  answer  contains  an  admission,  that,  .with  certain  exceptions, 
all  the  documents  set  out  in  the  schedule  are  in  the  possession  of 
the  defendant  P.  Langlois  the  younger ;  and  although  in  another 
passage  he  has  stated  them  to  be  in  the  joint  possession  of  himself 
and  another,  yet  the  answer  must  be  taken  as  against  the 
pleader.  Those  letters  which  passed  between  the  defendant  and 
his  mercantile  agents,  although  they  may  be  described  as  to  be 
communicated  to  the  defendant's  solicitors,  are  not  entitled  to 
protection ;  for  unless  a  defendant  is  compelled  to  employ  an 
intermediate  agent  for  the  purpose  of  communicating  matters  of 
a  confidential  nature  to  his  solicitors,  such  communications  will  not 
be  privileged.  Bimbwry  y.  Bunbury^  (a)  Maden  y.  Veevers,  (6) 
Kerr  v.  GHllespie.  (c)    They  also  referred  to  Bodick  v.  Gandell.  (d) 

Mr.  Stuart^  in  reply. 

December  20. 

The  Lord  Chancellor.  —  This  case  appears  to  me  to  turn 
entirely  on  the  meaning  to  be  attached  to,  and  the  construction  to 
be  put  on,  some  few  sentences  in  the  answer,  with  reference 
*  to  a  perfectly  weU-known  and  established  rule  of  practice  *  684 
in  this  Court.  The  motion  is  to  produce  certain  documents 
which  are  alleged  by  the  plaintifis,  and  admitted  by  the  answer,  to 
be  in  the  defendant's  possession. 

An  action  of  trover  having  been  brought,  by  the  defendant,  the 
bill  is  filed,  and  the  common  injunction  obtained.  The  usual 
order  is  then  made  to  extend  the  injunction  to  stay  trial  on  an 
answer  put  in.  Some  exceptions  were  taken  to  this  answer,  and  a 
fiirther  answer  was  filed.  Upon  a  motion  by  the  plaintiffs  for  the 
production  of  documents,  and  for  enlarging  the  time  for  showing 
cause  why  the  injunction  should  not  be  dissolved,  the  Vice-Chan- 
cellor  of  England  has  made  an  order,  by  which  he  directs  the  pro- 
duction of  certain  documents  appearing  in  the  schedule  to  the  orig- 
inal answer,  and  in  the  mean  time  has  adjourned  the  consideration 
of  the  order  for  dissolving  the  injunction  imtil  those  documents 
are  produced. 

Now  the  documents  in  question,  which  are  in  the  schedule  to  the 
original  answer  filed  in  May,  1849,  are  of  two  descriptions :  the 

(a)   2  Beav.  178.  (r?)  7  Beav.  672. 

(6)  7BeaY.i89.  (d)   10  Beav.  270. 
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first  consists  of  those  described  as  ^^  Journal  marked  A,  Cashbook 
marked  B,  Ledger  marked  0,  Letter-book  marked  D,  bills  receiv- 
able and  bills  payable  in  one  book  marked  E."  The  case  made 
is,  that  the  defendant,  who  is  now  desirous  of  dissolving  the  injunc- 
tion, and  who  has  brought  an  action  of  trover,  was  partner  with 
his  father,  carrying  on  business  at  Quebec,  and  that  they  had  cor- 
respondence with  Messrs.  Beid,  Irving,  &  Co.,  in  the  course  of 
which  a  mutual  account  arose ;  that  a  ship  called  the  European 
was  consigned  to  them  (Messrs.  Reid,  Irving,  &  Co.),  with  instruc- 
tions in  a  certain  event  to  sell,  but  at  all  events  to  deal  witii 
*  685  or  manage  it  on  behalf,  as  the  *  plaintifis  allege,  of  the  house 
in  Quebec.  The  defendant  who  has  brought  the  action  of 
trover  says,  that  the  ship  was  his ;  that  it  did  not  belong  to  the 
house  in  which  he  was  a  partner,  but  that  it  belonged  to  himself ; 
and  he  has  brought  an  action  of  trover  for  the  purpose  of  recover- 
ing damages  for  the  conversion  of  this  ship,  the  ship  having  been 
dealt  with  by  Beid,  Irving,  <&  Co.,  and  lost  in  a  voyage  which  they 
directed  should  be  taken  to  Glasgow,  and  on  which  they  have 
received  the  amount  of  the  insurance.  All  that  becomes  quite 
immaterial  to  the  question  at  law  in  the  action  of  trover,  that  is, 
the  right  at  law,  the  legal  title  to  the  ship ;  for  if  there  be  an 
equity  arising  out  of  such  title,  which  is  a  matter  into  which  I  do 
not  at  all  enter,  because  it  is  not  necessary  for  the  purpose  of  dis- 
posing of  the  present  motion,  it  is  one  totally  unaffected  by  the 
fact  of  who  is  the  legal  owner. 

Now  the  defendant,  in  resisting  the  production  of  the  docu- 
ments, says  (and  the  question  turns  on-  the  construction  to  be  put 
upon  the  statements  in  the  answer),  that  he  and  his  father  carried 
on  business  together  as  partners ;  that  the  documents  contained  in 
the  first  part  of  the  schedule  did  not  belong  to  the  defendant  ex- 
clusively, but  to  the  partnership ;  that  the  plaintifis  ask  an  order 
against  him,  the  defendant,  individually  to  produce  documents 
which  are  not  in  his  power  to  produce,  not  being  in  his  exclusive 
possession,  but  in  the  joint  possession  of  himself  and  his  father. 
It  is  true  that  the  answer  admits  that  at  a  certain  period  the  part- 
nership ceased ;  but,  nothing  being  alleged  by  which  the  state  of 
the  property  then  existing  has  been  changed,  that  which  was  then 
joint  property,  or  property  in  common,  remains  just  where  it  was 
as  between  the  partners,  and  is  just  as  much  therefore  in  the 
legal  hands  and  possession  of  the  two  partners  now,  as  it 
[604] 
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*  would  have  been  if  the  joint  business  had  actually  been    *  686 
carried  on. 

The  plaintiffs  have  read  insulated  passages  from  the  answer  in 
which  tiie  word  ^^ possession"  is  used;  and  the  defendant  has, 
perhaps  incautiously,  in  single  and  detached  passages  of  his  an- 
swer, admitted  that  the  documents  are  in  his  possession ;  but  it 
is  quite  clear  that  on  a  motion  to  produce  documents,  or  to  pay 
money  into  Court,  detached  passages  of  the  answer  cannot  be 
read,  but  the  whole  case  must  be  taken  as  it  is  found  in  the  an* 
swer.  It  is  clear  that  what  the  defendant  means  by  possession  is 
not  a  legal  possession,  but  an  actual  corporeal  possession,  just  as  a 
man  may  have  in  his  own  desk  or  in  his  own  house  property  of 
which  he  is  only  part-owner.  In  one  sense  it  is  in  his  possession ; 
but  when  possession  for  the  purpose  of  production  is  spoken  of, 
that  is  to  say  a  right  and  power  to  deal  with  it,  actual  corporeal 
possession  is  not  meant,  but  legal  possession  in  respect  of  which 
the  party  is  authorized  to  deal  with  the  property  in  question ;  and 
I  have  no  doubt,  but.  that  on  this  answer  the  defendant  does  state 
that  his  father  is  in  the  joint  legal  possession  with  himself ;  and 
that  the  books,  therefore,  are  not  under  his  direction  or  control, 
not  being  in  his  sole  possession,  that  is,  in  his  sole  legal  posses- 
sion, although  they  may  be  corporeally  in  his  actual  possession. 

Such  then  is  the  case  made  by  the  answer,  and  the  plaintiffs, 
who  are  moving  on  the  answer,  must  take  the  case  as  there  stated ; 
and  the  authorities  referred  to,  Murray  v.  Walter j  (a)  Taylor  v. 
Rundelly  (6)  show  that,  where  a  document  is  not  in  the  exclusive 
possession  of  the  defendant,  but  in  the  possession  of  somebody 
else  jointly  with  him,  the  production  cannot  be  ordered. 

*  This  is  a  well-established  rule,  and  cannot  be  considered   *  637 
as  now  open  to  dispute. 

On  the  first  schedule,  then,  it  appears  to  me  quite  clear,  that 
the  production  cannot  be  ordered  according  to  tlie  pleadings  as 
they  now  stand.  But  it  is  said  in  argument  that  the  defendant 
cannot  avail  himself  of  this  protection,  because  he  admits  that  he 
employed  the  partnership  firm  as  his  agents,  and  it  has  been 
decided  in  the  cases  which  have  been  referred  to,  and  about  which 
there  is  no  doubt,  that  if  a  defendant  admits  a  document  to  be  in 
the  custody  of  his  agents,  then  he  is  bound  to  produce  it.    Now  it 

(a)  Vbi  supra.  (b)  Vbistqnn. 
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is  perfectly  true,  that  if  a  transaction  to  which  the^  bill  relates  as 
between  a  plaintiff  and  defendant  has  been  transacted  in  part  by 
an  agent,  the  plaintiff  has  a  right  to  have  produced  the  document 
of  the  agent ;  but  no  two  things  can  be  more  different  than  that 
and  the  case  now  before  me.  The  plaintiff  in  a  contest  with  a 
defendant  can  have  no  possible  right  to  the  production  of  docu- 
ments belonging  to  a  person  whom  he,  the  defendant,  has  em- 
ployed as  his  agent :  in  this  case  they  belong  to  the  agent,  and  are 
not,  as  in  the  other  case,  the  documents  of  the  defendant.  There 
are,  then,  no  documents,  the  exclusive  property  of  the  defendant, 
and  over  which  he  has  control,  in  the  hands  of  that  defendant,  or 
in  the  hands  of  any  agent  of  that  defendant :  there  are  documents 
belonging  to  the  partnership,  the  partnership  being  the  agents 
employed  by  the  defendant ;  but  the  plaintifib  cannot,  as  against 
the  partnership,  get  the  documents,  unless  they  bring  all  the  par- 
ties here,  and  show  an  equity  against  all.  It  appears  to  me,  there- 
fore, that,  according  to  the  ordinary  rule  (whatever  the  merits  of 
the  case  may  be,  or  whatever  may  come  of  it,  if  the  plaintiff  applies 
to  amend  his  bill  and  the  matter  goes  further)  and  taking 
*  638  the  case  as  it  stands  on  the  answer,  the  first  *  part  of  the 
schedule  is  protected  by  the  allegations  of  the  joint  interest 
of  other  persons,  and  the  denial  of  the  exclusive  legal  possession 
of  the  defendant  himself. 

Then  with  regard  to  the  documents  contained  in  the  second  part 
of  the  schedule,  and  as  to  which  the  privilege  is  in  dispute,  it  is 
sworn  in  the  answer  that  the  documents  in  question  are  documents 
which  passed  between  the  legal  adviser  of  the  defendant  and  the 
defendant  himself  or  his  agents  (Messrs.  Robinson  and  Brooking 
appearing  to  have  been  the  agents),  and  the  entry  is  this :  "  Letters 
from  the  defendant  to  Robinson  and  Brooking,  the  agents  of  the 
defendant  in  England,  dated  to  be  communicated  by 

Robinson  and  Brooking  to  Messrs.  Wadeson  and  Malleson,  the  legal 
advisers  of  the  defendant  in  England." 

Here,  then,  is  a  distinct  statement,  having  the  same  effect  as  if 
contained  in  the  body  of  the  answer,  that  all  these  documents  are 
communications  between  the  defendant  or  his  agents  and  his  legal 
advisers ;  that  is,  that  letters  were  sent  to  the  agents  for  the  pur- 
pose of  being  communicated  to  the  legal  advisers  of  the  defendant. 
Now  the  argument  turned  on  this,  that  although  a  party  may  com- 
municate with  his  legal  adviser,  and  that  production  of  the  docu- 
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ments  arising  out  of  that  communication  will  be  protected,  yet  if 
the  message  is  sent  through  a  third  person  in  writing,  it  is  not 
protected.  It  is  obvious  that  no  such  distinction  as  this  can  be 
maintained :  the  object  is  to  protect  the  party  who  wishes  to  take 
the  advice  of  professional  men,  and  he  would  be  prevented  from 
taking  such  advice  if  there  was  the  hazard  of  having  it  revealed  on 
entering  into  a  contest  with  an  opponent.  This  does  not  rest  on 
principle  and  good  sense  alone,  which,. however,  would  be 
quite  sufficient  if  there  was  no  authority  on  *  the  subject ;  *  639 
but  it  has  been  decided  long  ago,  and  treated  as  an  estab- 
lished principle  of  this  Court  in  the  cases  which  have  been  referred 
to  of  Walker  v.  Wildman  (a)  and  Bunbury  v.  Bunburp.  (6)  But 
then  it  is  said  that  the  necessity  of  employing  a  third  party  can 
alone  justify  the  privilege.  Now  as  it  is  impossible  to  say  what  is 
necessity,  a  man  living  at  Calcutta,  and  wishing  to  advise  with 
counsel  in  London,  must  in  that  case  either  come  to. London,  or 
write  directly  to  a  solicitor,  for  he  could  not  authorize  his  agent 
in  England  to  communicate  with  a  solicitor.  There  is  no  good 
reason,  and  I  believe  no  authority,  for  a  rule  of  this  kind ;  for, 
although  the  Master  of  the  Bolls  in  Bunbury  v.  Bunbury ^  (V)  says 
the  necessity  may  exist,  he  nowhere  limits  the  protection  to  the 
case  of  actual  necessity,  but  refers  to  it  for  the  purpose  of  showing 
that  in  such  cases  there  must  be  protection,  and  of  inquiring 
whether  in  the  case  before  him  it  was  necessary  or  not.^ 

One,  however,  of  the  documents  in  question  is  a  letter  from  the 
defendant  to  Messrs.  Robinson  and  Brooking  the  agents,  and  there 
is  no  statement  that  it  was  communicated  or  sent  to  them  for  the 
purpose  of  being  communicated  to  the  solicitor.  This,  therefore, 
cannot  be  protected ;  but,  with  this  exception,  all  the  other  docu- 
ments, namely,  the  communications  which  passed  between  either 
the  defendant  or  the  defendant's  agents,  and  the  legal  adviser  of 
the  defendant,  are  privileged.  Being,  then,  of  opinion  that  there 
is  not  sufficient  ground  for  the  order  made  by  the  Yice-Chancellor 
for  the  production  of  the  documents,  there  appears  to  me  no  reason 
why  the  time  for  showing  cause  against  dissolving  the  injunction 
should  be  enlarged. 

[*H]s  Lordship  then  adverted  to  the  time  when  the    *640 

(a)  Uhi  supra.  (h)  XJhintpra. 

>  See  2  Dan.  Oh.  Fr.  (4tli  Am.  ed.)  1834. 
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action  was  commenced,  to  the  filing  of  the  bill,  and  to  the  date 
of  the  subsequent  proceedings,  and  observed]  :  — 

The  unaccountable  delay  which  has  taken  place  would  of  itself 
be  conclusive  against  the  application  of  the  plaintiffs  to  enlarge 
the  time,  for  parties  seeking  a  discovery  in  aid  of  their  defence  to 
an  action  at  law  are  not  to  be  permitted  to  wait  until  the  action  is 
on  the  eve  of  trial,  and  then  to  ask  the  Court  to  make  an  order, 
the  effect  of  which  must  be  to  postpone  the  trial. 


HUNTER  v.  NOCKOLDS.* 
1S49.    December  21,  22.    1850.    February  19. 

The  forty-second  section  of  the  8  &  '4  Will.  4,  c.  27,  has  reference  only  to  the 
land  on  which  a  demand  is  secured,  the  object  being  to  relieve  land  from 
arrears  of  charges  beyond  six  years,  and  this  object  is  not  affected  by  the 
terms  of  the  third  section  of  the  3  &  4  Will.  4,  c  42,  which  relates  to  a  differ- 
ent subject ;  namely,  to  personal  actions  only. 

The  third  section  of  the  Act  3  &  4  Will.  4,  c.  42,  is  to  be  treated  as  an  exception 
out  of  the  forty-second  section  of  the  3  &  4  Will.  4,  c.  27,  and  the  construction 
of  the  two  acts  taken  together  is,  that  no  more  than  six  years^  arrears  of  rent 
or  interest  in  respect  of  any  sum  charged  upon  or  payable  out  of  land  or  rent, 
shall  be  recoyered  by  any  distress,  action,  or  suit,  other  than  and  *except  in 
actions  upon  covenant  or  debt  upon  specialty,  in  which  case  the  limitation 
shall  be  twenty  years. 

Thus  where  an  annuity  was  charged  on  lands,  and  secured  by  the  personal  cove- 
nant of  the  grantor,  ffdd,  that  under  the  provisions  of  the  above-mentioned 
statutes,  six  years  was  the  limitation  of  the  arrears  which  could  be  recovered, 
and  that  this  period  was  to  be  reckoned  from  the  time  when  the  claim  was 
made  in  the  suit  under  which  the  incumbrance  was  established.' 

The  title  cannot  be  resorted  to  for  the  purpose  of  construing  the  provisions  of 
an  Act  of  Parliament 

Bt  an  order  made  by  the  Vice-chancellor  Wigbam  in  this  suit 
(which  was  instituted  in  December,  1846,  for  the  purpose  of  estab- 

>  S.  C,  1  H.  &  T.  644;  14  Jur.  266;  19  L.  J.  Ch.  177. 

*  See  the  remarks  in  Cox  v,  Dolmaii,  2  De  6.,  M*K.  &  6.  592,  upon  the 
decision  in  Hunter  v,  Nockolds.  See  also  Young  v.  Lord  Waterpark,  13  Sim. 
204;  S.  C,  on  appeal,  15  L.  J.  Ch.  N.  S.  63;  10  Jur.  1;  Snow  v.  Booth,  S 
De  6.,  M'N.  &  G.  69 ;  2  E.  &  J.  132 ;  Lewis  v,  Duncombe,  29  Beav.  175 ;  7 
Jur.  N.  S.  695 ;  Bowyer  v.  Woodman,  L.  R.  3  £q.  313 ;  Greenway  v.  Brom- 
field,  9  Hare,  200;  Mason  v,  Broadbent,  12  W.  R.  113;  Edmund  v.  Waugh,  14 
W.  R.  258. 
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lishing  a  certain  incumbrance  on  the  estate  of  Sir  Francis  Yin- 
cent),  on  the  petition  of  John  Dawson  and  George  William 
Rowley,  the  executors  of  Henry  Dawson,  an  incumbrancer,  and 
dated  the  31st  July,  1848,  it  was  referred  to  the  Master  to  inquire 
whether  the  petitioners  were  entitled  to  any,  and  what,  annuity 
and  charge  upon  the  estates  in  question ;  and,  in  case  the 
Master  should  find  they  were  *  so  entitled,  then  to  state  *  641 
what  was  the  priority  of  such  security,  and  what  was  then 
due  in  respect  of  the  annuity,  and  the  priorities  of  other  incum- 
brancers on  the  said  estates. 

The  Master  made  his  report,  bearing  date  the  21st  June,  1849 ; 
and,  with  regard  to  the  petitioners'  annuity,  found  in  the  following 
terms :  that,  by  an  indenture  duly  enrolled,  dated  the  5th  Febru- 
ary, 1829,  and  made  between  the  defendant  Sir  Francis  Vincent 
and  Edward  Wyndham  Harringtgn  Schenley  of  the  first  part, 
Henry  Dawson  of  the  second  part,  and  Oeorge  William  Rowley  of 
the  third  part,  in  consideration  of  999/.  by  H.  Dawson  paid  to  Sir 
F.  Vincent  and  E.  W.  H.  Schenley,  he,  the  said  Sir  F.  Vincent, 
granted,  bargained,  sold,  and  confirmed  unto  the  said  H.  Dawson, 
his  executors,  administrators,  and  assigns  thenceforth,  for'  and 
during  the  term  of  ninety-nine  years,  if  the  said  Sir  F.  Vincent 
and  E.  W.  H.  Schenley  should  so  long  live,  one  annuity  or  clear 
yearly  sum  of  111/.,  to  be  charged  upon,  and  yearly  issuing  out  of , 
the  hereditaments  therein  mentioned,  the  same  annuity  or  clear 
yearly  sum  of  111/,  to  be  paid  and  payable  by  equal  quarterly 
payments  on  the  days  in  the  indenture  named,  without  any  deduc- 
tion or  abatement  whatsoever,  the  first  quarterly  payment  of  the 
said  annuity  to  be  made  on  the  6th  May  then  next  ensuing,  and 
also  a  proportionable  part  of  the  said  annuity  for  the  time  or 
number  of  days  which  should  elapse  either  between  the  day  of  the 
date  of  the  indenture,  or  else,  as  the  case  might  require,  the  quar- 
terly day  of  payment  next  preceding  the  decease  of  either  of 
them,  the  said  Sir  F.  Vincent  and  E.  W.  H.  Schenley :  and  the 
said  Sir  F.  Vincent  covenanted  with  the  said  H.  Dawson,  his 
executors,  administrators,  and  assigns,  that  in  case  the  said 
annuity,  or  any  part  thereof,  should  be  in  arrear  and 
♦  unpaid  for  twenty-one  days,  the  said  H.  Dawson,  his  *  642 
executors,  administrators,  or  assigns,  might  enter  into  and 
distrain  upo^  the  said  hereditaments  and  premises:  and  for  the 
more  effectually  securing  the  payment  of  the  said  annuity,  and 
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for  the  nominal  consideration  therein  mentioned,  the  said  Sir  F. 
Vincent  granted,  bargained,  sold,  and  demised  unto  the  said  6. 
W.  Rowley,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  said  manors,  lands,  hereditaments,  and  other  the 
premises  by  the  said  Sir  F.  Vincent  charged,  or  intended  to  be 
charged,  with  the  said  annuity,  to  hold  the  same,  with  the  appur- 
tenances, subject  and  charged  and  chargeable  with  the  said  annuity 
for  securing  the  payment  thereof,  imto  the  said  6.  W.  Rowley,  his 
executors,  administrators,  and  assigns,  according  to  the  nature, 
tenure,  or  quality  thereof  respectively,  from  the  date  of  the  indent- 
ure for  the  term  of  100  years  thenceforth  next  ensuing,  if  the 
said  Sir  F.  Vincent  should  so  long  live,  without  impeachment  of 
waste,  upon  trust  that  the  said  6.  W.  Rowley,  his  executors, 
administrators,  and  assigns  should  permit  the  said  Sir  F.  Vincent 
and  his  assigns  to  receive  and  take  the  rents,  issues,  and  profits  of 
the  said  hereditaments,  until  the  said  annuity  should  be  in  arrear 
thirty  days  next  after  the  same  ought  to  have  been  paid  as  afore- 
said ;  and  when  and  so  often  as  the  said  annuity  should  be  in 
arrear  and  unpaid  thirty  days,  should,  by  and  out  of  the  rents,' 
issues,  and  profits  of  the  said  hereditaments,  or  by  demising, 
assigning,  or  otherwise  disposing  of  the  same,  or  any  part  thereof, 
for  all  or  any  part  of  the  said  term^  or  by  bringing  any  actions 
against  the  tenants  or  occupiers  for  recovering  the  rents,  issues, 
and  profits  thereof,  or  by  more  than  one,  or  by  all  the  ways  or . 
means  as  to  him  or  them  should  seem  meet,  levy  and  raise  such 

sum  and  sums  of  money  as  would,  be  sufficient  for  paying 
*648    or  satisfying  *the  said  annuity,  or  such  part  thereof  as 

should  be  so  in  arrear,  and  all  costs,  charges,  and  expenses 
whatsoever  occasioned  by  the  non-payment  thereof,  or  otherwise 
in  the  execution  of  the  trusts  of  the  said  term  of  100  years,  and 
should  pay  the  money  to  be  levied  and  raised,  or  a  competent  part 
thereof,  in  or  towards  the  satisfaction  of  the  said  annuity,  and  the 
arrears  thereof,  and  all  costs,  charges,  and  expenses  accordingly, 
and  the  surplus  or  residue  thereof  (if  any)  to  the  said  Sir  F. 
Vincent :  and  the  said  Sir  F.  Vincent  and  B.  W.  H.  Schenley  did 
thereby,  for  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree  with  and  to  the  said  H. 
Dawson,  his  executors,  administrators,  and  assigns,  that  they,  the 
said  Sir  F.  Vincent  and  B.  W.  H.  Schenley,  their  heirs,  executors, 
or  administrators,  should  well  and  truly  pay,  or  cause  to  be  paid, 
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to  the  said  H.  Dawson,  his  executors,  administrators,  or  assigns, 
during  the  said  term  of  ninety-nine  years,  determinable  as  afore- 
said, the  said  annuity  of  1112.,  clear  of  all  deductions  whatsoever, 
as  and  when  the  same  should  become  payable  as  aforesaid,  by 
virtue  of  and  according  to  the  true  intent  and  meaning  of  the 
indenture,  and  also. such  proportionate  part  thereof  as  aforesaid; 
and  further  that  they,  the  said  Sir  P.  Vincent  and  E.  W.  H. 
Schenley  should  from  time  to  time  during  the  continuance  of  the 
said  annuity,  as  often  as  occasion  should  require,  upon  the  request 
of  the  said  H.  Dawson,  his  executors,  administrators,  or  assigns, 
and  within  ten  days  after  such  request,  appear  -  at  any  office  or 
place  of  insurance  in  London  or  Westminster,  and  do  all  other 
necessary  acts  for  enabling  the  said  H.  Dawson,  his  executors, 
administrators,  or  assigns,  to  insure  the  lives  of  them,  the  said 
Sir  P.  Vincent  and  E.  W.  H.  Schenley,  in  any  sum  or  sums  of 
money  not  exceeding  tha  sum  of  1050Z. ;  and  that  in  the 
event  *  of  the  said  Sir  F.  Vincent  and  E.  W.  H.  Schenley,  ♦  644 
or  either  of  them,  going  abroad  or  beyond  the  seas,  then, 
and  in  every  such  case,  they,  the  said  Sir  P.  Vincent  and  E.  W. 
H.  Schenley,  should  pay  all  extra  premiums  and  expenses  inci- 
dental to  the  increased  assurance,  which  such  going  abroad  or 
beyond  the  seas  should  render  necessary,  which  said  extra  pre- 
miums and  other  expenses  it  was  thereby  agreed  and  declared 
should  thenceforth  be  a  charge  upon  the  said  manors,  messuages, 
farms,  lands,  tenements,  and  hereditaments  thereinbefore  charged 
and  demised,  and  should,  in  the  event  of  the  same  being  paid  by 
the  said  H.  Dawson,  his  executors,  administrators,  and  assigns,  in 
consequence  of  any  default  in  payment  thereof  by  the  said  Sir  P. 
Vincent  and  E.  W.  H.  Schenley,  be  repaid  to  him  the  said  H, 
Dawson,  his  executors,  administrators,  or  assigns,  and  should  be 
raised  and  levied  thereout  in  manner  thereinbefore  expressed^  as 
fully  and  effectually  as  if  the  same  had  been  part  of  the  said 
annuity  or  rent  charge  thereby  secured. 

The  Master  also  found  that,  for  further  securing  the  payment  of 
the  said  annuity,  a  judgment  for  the  sum  of  2000/.,  with  costs  of 
suit,  was  signed  against  Sir  P.  Vincent,  in  an  action  of  debt  at 
the  .suit  of  H.  Dawson,  on  the  26th  February,  1831 ;  that  the 
same  judgment  was  duly  registered  on  the  31st  July,  1841,  and 
on  the  21st  August,  1846 ;  and  that  the  money  secured  by  the 
judgment  had  not  been  paid.     And  he  found  that,  on  or  about  the 
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2d  September,  1880,  H.  Dawson  effected  a  policy  of  insurance  in 
the  Eagle  Life  Assurance  Company  upon  the  life  of  K  W.  H. 
Schenley,  who  was  then  abroad,  for  the  sum  of  1000/.,  upon  pay- 
ment of  the  annual  premium  of  81/.  IO5.,  which,  on  his  return  to 
England,  was  reduced  to  26/. 

*  645       *  The  Master,  after  finding  that  the  petitioners  were  en- 

titled to  an  annuity  of  111/,  under  the  deed  above  mentioned, 
stated  that  there  were  various  other  charges  affecting  the  estates 
in  question,  and  certified  their  priorities,  placing  the  petitioners' 
annuity  fourth,  and  a  charge  of  an  annuity  of  671/.  15^.  in  favour 
of  John  Hugh  Bainbridge  fifth,  on  the  list. 

The  Master  then  found  that  there  was  due,  to  the  5th  May,  1848, 
to  J.  Dawson  and  6.  W.  Rowley,  the  sums  of  646/.  II5.  6c/.  and 
817/.  10^.,  making  together  the  sum  of  964/.  Is.  6d. ;  the  former 
of  these  sums  being  for  twenty-four  quarterly  payments  of  the 
annuity,  from  August,  1842,  to  May,  1848,  both  inclusive,  and 
the  latter  for  the  extra  premiums  paid  on  the  life  of  E.  W.  H. 
Schenley,  these  sums  being  severally  allowed  by  the  Master  as 
being  within  six  years  previously  to  the  date  of  the  order  and  no 
more. 

J.  Dawson  and  6.  W.  Rowley,  however,  claimed  before  the  Mas- 
ter the  whole  of  the  arrears  of  the  annuity  from  the  5th  February, 
1829,  to  the  5th  May,  1848,  after  deducting  all  payments  of  the 
annuity  which  had  been  actually  made:  the  sum  so  claimed 
amounted  to  1867/.  65.  6^.  They  also  claimed  the  sum  of  698/. 
195.  Id.j  being  the  whole  amount  of  extra  premiums,  with  interest 
upon  the  same.  The  Master  having  disallowed  these  claims,  and 
made  his  report  as  above  stated,  J.  Dawson  and  6.  W.  Rowley 
presented  their  petition  by  way  of  exception  to  the  report,  which 
petition  came  on  to  be  heard  before  the  Vice-Chancellor  Wigram, 
on  the  80th  July,  1849,  when  his  Honor  allowed  the  claims  of  J. 
Dawson  and  G.  W.  Rowley,  and  made  an  order  accordingly. 

From  this  decision  of  the  Vice-Chancellor,  J.  H.  Bain- 

*  646   bridge  (whose  charge  was  found  by  the  Master  to  *  be  sub- 

sequent to  that  of  J.  Dawson  and  6.  W.  Rowley,  as  above 
stated)  appealed  to  the  Lord  Chancellor. 

Mr.  Humphry^  Mr.  G.  L.  Russell^  and  Mr.  SotUhgatCj  in  sup- 
port of  the  appeal.  —  The  question  in  this  case  is,  whether  the 
executors  of  Henry  Dawson  are  entitled  to  be  allowed  the  arrears 
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due  in  respect  of  the  amiuitjr  for  more  than  six  yearb,  the  annuity 
being  charged  upon  land,  and  being  further  secured  by  the  per- 
sonal covenant  of  the  grantor.  The  Yice-Chancellor  Wioram  has 
decided  that,  under  these  circumstances,  twenty  years  is  the  period 
for  which  such  arrears  may  be  recovered.  The  question  depends 
upon  the  construction  to  be  put  on  the  Acts  8  &  4  Will.  4,  c.  27, 
and  3  &  4  Will.  4,  c.  42.  By  the  former  of  these  Acts  (which 
extended  to  Ireland),  section  42,  no  arrears  of  rent  or  interest  are 
to  be  recovered  for  more  than  six  years ;  and,  by  the  interpreta- 
tion clause,  the  word  ^^rent"  includes  all  annuities  and  sums  of 
money  charged  upon  or  payable  out  of  land,  (a)  We  submit  that 
these  provisions  govern  the  present  Case ;  but  it  is  said,  on  the 
other  side,  that  they  are,  in  effect,  repealed  by  the  3d  section  of 
the  3  &  4  Will.  4,  c.  42  (an  Act  not  extending  to  Ireland),  which 
makes  twenty  years  the  limit  for  bringing  an  action  of  debt 
upon  covenant.  (6)    This,  however,  is  *  not  the  construe-  *  647 

(a)  3  &  4  Will.  4,  c.  27,  §  42.  **  That  after  the  said  thirty-first  day  of 
December,  1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy  or 
any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but  within  six  years  next  after  the  same  respectively 
shall  have  become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent,**  &c» 

(b)  3  &  4  Will.  4,  c.  42,  §  3.  <*  That  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also 
all  actions  of  debt  upon  any  award  where  the  submission  is  not  by  specialty,  or 
for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money 
levied  on  any  Jieri  facias,  and  all  actions  for  penalties,  damages,  or  sums  of 
money  given  to  the  party  grieved,  by  any  statute  now  or  hereafter  to  be  in  force, 
that  shall  be  sued  or  brought  at  any  time  after  the  end  of  the  present  session  of 
Parliament,  shall  be  commenced  and  sued  within  the  time  and  limitation  herein- 
after expressed,  and  not  after ;  that  is  to  say,  the  said  acUons  of  debt  for  rent 
upon  an  indenture  of  demise,  or  covenant,  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire  facias  upon  recognizance,  within  ten  years 
after  the  end  of  this  present  session,  or  within  twenty  years  after  the  cause  of 
such  actions  or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved,  one 
year  after  the  end  of  this  present  session,  or  within  two  years  after  the  cause  of 
such 'actions  or  suits,  but  not  after;  and  the  said  other  actions,  within  three 
years  after  the  end  of  this  present  session,  or  within  six  years  alter  the  cause  of 
such  actions  or  suits,  but  not  after ;  provided  that  nothing  herein  contained  shall 
extend  to  any  action  given  by  any  statute  where  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute  specially  limited.** 
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tion  which  ought  to  be  put  on  that  section.  The  intention 
of  the  two  acts  is  clearly  distinct :  the  first  Act  relates  to  real 
estate,  and  limits  as  against  it  the  charge  of  interest ;  while  the 
second  relates  only  to  the  limitation  of  personal  actions.  On 
referring  to  the  terms  of  the  Acts,  it  will  be  seen,  that  chapter  42 
came  into  operation  previously  to  chapter  27,  which  of  itself  mili- 
tates against  the  idea  of  the  former  being  intended  to  operate  by 
way  of  a  repealing  statute.  The  proper  mode  of  construing  the 
two  Acts  is  to  treat  all  remedies  by  personal  action  as  ruled  by 
the  8  &  4  Will.  4,  c.  42,  but  all  remedies  against  land  as  ruled 
by  the  3  &  4  Will.  4,  c.  27.  There  were  obvious  reasons  inducing 
the  legislature  to  deal  with  land  as  it  has  done  by  chapter  27.    It 

was  considered  desirable  to  obviate  the  difficulty  which 
*  648   frequently  occurred  in  ascertaining  the  amount  of  *  arrears 

due  in  respect  of  charges  on  land ;  and  as  the  incumbrancer 
had  it  always  in  his  power  to  go  against  the  land,  it  was  consid- 
ered that  he  ought  to  keep  down  the  arrears.  The  second  statute, 
chapter  42,  contains  no  expressions  at  all  pointing  to  a  repeal  of 
the'first  Act,  which  would  have  been  the  case  had  such  been  the 
effect  intended.  It  is  to  be  observed  that  the  question  raised  in 
the  present  instance  is  not  as  to  the  rights  of  the  annuitant  against 
the  owner  of  the  land  who  granted  the  annuity,  but  as  against  an 
alienee  of  the  land. 

The  decision  of  the  Vice-Chancellor,  in  effect,  destroys  the 
benefit  intended  by  the  Act  3  &  4  Will.  4,  c.  27,  most  securities 
on  land  being  accompanied  by  the  covenant  of  the  party  liable. 
The  question  as  to  the  premiums  must  be  governed  by  the  same 
provisions  as  those  regulating  the  right  to  the  arrears.  It  is  said, 
on  the  other  side,  that,  under  the  judgment,  the  annuitant  has  a 
right  to  recover  the  arrears  for  twenty  years  ;  but  it  is  clear  that 
the  judgment  can  only  be  a  security  for  that  which,  by  virtue  of 
his  security,  the  annuitant  is  entitled  to  recover,  and  for  nothing 
further.  With  regard  to  the  authorities,  we  rely  principally  on 
the  following  decisions  in  reference  to  the  Irish  Statute  of  Limitar 
tions,  8  &  4  Yict.  c.  105,  the  82d  section  of  which  is  in  the  same 
words  as  the  8d  section  of  the  3  &  4  Will.  4,  c.  42;  namely 
Burne  v.  Robinson^(a)   Harrisson  v.  I>uignan^(J})  Hughes  v. 

(a)  1  Dm.  &  Walah,  688.  (6)  2  Dm.  &  War.  295. 
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Kelly ;  (a)  and  also  on  the  cases  of  Paget  v.  Foley ^  (6)  Sims  v. 
Thomas,  (c) 

Mr.  Teed  and  Mr.  It.  Pryor,  contra,  submitted  that  the 
decision  of  the  Vice-Chancellor  was  correct  They  *  relied  *  649 
on  the  3d  section  of  the  Act  3  <&  4  Will.  4,  c.  42,  and 
insisted  that  the  effect  of  the  statutes  in  question  taken  together 
was  to  enable  a  party  having  a  charge  on  land  together  with  a 
covenant,  to  recover  by  means  of  a  judgment  to  the  extent  of  the 
covenant ;  namely,  twenty  years.  They  contended  that  there  was 
no  distinction  between  the  case  as  raised  against  an  alienee,  and 
the  case  as  it  would  have  stood  between  the  grantor  and  the 
grantee  of  the  annuity ;  and  that  if  the  executors  of  H.  Dawson 
had  taken  possession  of  the  land,  as  under  their  security  they 
might  have  done,  they  could  not  have  been  turned  out  without 
receiving  payment  of  the  whole  amount  due  to  them.  They  re- 
lied on  the  case  of  DuVigier  v.  Lee^(d)  as  a  decided  authority  in 
their  favour,  and  commented  on  the  several  cases  there  cited. 

Mr.  Schomherg  for  Sir  P.  Vincent. 

The  following  cases,  in  addition  to  those  above  mentioned,  were 
referred  to  and  commented  upon  on  both  sides  in  the  course  of  the 
argument.  Foley  v.  DumuSj  (e)  James  v.  Salter^  (g*)  Orant  v. 
ElliSy  (K)  Hodges  v.  The  Croydon,  Canal  Company^  (t)  Kealy  .v. 
Bodkin,  (k)  Henry  v.  Smith,  (?)  Firancyf  v.  Orover.  (m) 

At  the  conclusion  of  the  foregoing  argument. 

The  Lord  Chancellor  observed,  that  his  present  impression  was 
so  strong  in  favour  of  the  appellant,  that  he  would  not  call  for  a 
reply,  unless  he  found  any  reason  to  doubt ;  that  the  case  depended 
entirely  on  the  construction  to  be  put  upon  the  two  sec- 
tions of  the  *  Acts  referred  to,  namely,  upon  the  effect  to  be    *  650 

(a)  8  Dru.  &  War.  482.  (h)  9  M.  &  W.  113. 

(6)  2  Ring.  N.  C.  679.  (i)  3  Beav.  86. 

(e)   12  A  &  £.  536.  (k)  Sausse  &  S.  211. 

(d)  2  Hare,  326.  (Q    2  Dru.  &  War.  381. 


(0  1  Smythe,  78.  (m)  5  Hare,  39. 

j^)  3  Bing.  N.  C.  644. 
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given  to  the  8d  section  of  the  Act  8  &  4  Will.  4,  c.  42,  in 
reference  to  the  42<i  section  of  the  Act  Z  &  4  Will.  4,  c.  27 ;  that 
the  latter  section,  which  dealt  with  the  right  generally,  being  more 
extensive  in  its  terms  than  was  deemed  desirable,  the  former  sec- 
tion was  enacted,  dealing  with  the  remedy  only,  and  not  being 
intended,  as  was  evident  from  its  terms,  to  repeal  the  enactments 
of  the  preceding  statute ;  that  such  had  been,  in  effect,  the  view 
taken  by  the  Master  of  the  Bolls,  in  Hodges  y.  The  Croydon  Car 
nal  Company^  (a)  and  also  by  Sir  E.  SuoDENin  the  cases  which  had 
come  before  him,  and  to  which  reference  had  been  made ;  that  the 
expressions  used  by  the  Yice-Ghancellor  Wigram,  in  deciding  Du 
Vigier  v.  Lee^  (6)  had  no  application  to  the  present  case ;  that 
there  the  party  was  also  personally  liable  on  his  bond,  and  it  was 
in  reference  to  that  specialty,  involving  a  circuity  of  action,  that 
the  case  was  decided  ;  that  this  distinction  from  the  present  case 
had  apparently  not  been  adverted  to  by  the  Yice-Ghancellor,  who 
had  treated  the  two  cases  as  precisely  similar ;  that  the  fact  of  the 
property  being  in  the  hands  of  a  third  .party  made  no  difference, 
as  it  could  only  be  liable  to  the  extent  to  which  it  was  liable  in  the 
hands  of  the  grantor. 

1850.    Febmaiy  19. 

[The  Lord  Chancellor  did  not  call  for  a  reply,  and  on  this  day 
delivered  the  following  judgment.] 

The  Lord  Chancellor.  —  The  only  difficulty  in  this  case  is,  as 
to  the  operation  of  the  Statutes  of  Limitations  of  8  &  4  Will.  4,  c. 
27,  and  3  &  4  Will.  4,  c.  42,  upon  an  annuity  charged  upon  lands 

of  the  grantor,  and  also  secured  by  his  covenant.  The 
*  651    *  question  arises  upon  a  Master's  report  upon  a  reference 

(a  receiver  having  been  appointed),  to  inquire  as  to  the 
title  to  the  annuity,  the  priority  of  charges,  and  what  is  due.  The 
Master  having  found  arrears  due  beyond  six  years,  the  question 
raised  is,  whether,  under  these  statutes,  six  years  or  twenty  years 
be  the  limitation  of  arrears  of  an  annuity  so  secured.  Yice-Chan- 
cellor  Wigram  having  in  this  and  in  a  former  case  of  Du  Vigier  v. 
Lee  (a)  devoted  the  greatest  attention  to  this  subject,  and  having 
decided  that  twenty  years  is  the  period  applicable  to  this  case,  it 
has  been  my  duty  carefully  to  consider  the  grounds  of  this  judg- 

(a)  Ubi  supra.  (5)  Uhisi^a.  * 
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xnent  with  reference  to  the  statutes,  and  to  the  construction  which 
has  by  other  Courts  been  put  upon  the  terms  used. 

The  first  Act,  chapter  27,  has  no  preamble,  and  the  title  cannot 
be  resorted  to  in  construing  the  enactments ;  but  all  the  earlier 
provisions  relate  to  the  limitation  of  actions  and  suits  relating  to 
real  property ;  and,  section  40  having  made  twenty  years  after  the 
accruer  of  the  right  the  period  within  which  proceedings  must  be 
instituted  to  recover  any  sum  of  money  charged  upon  or  payable 
out  of  land,  the  42d  section  provides  that  no  more  than  six  years' 
rent  or  interest  in  respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent  shall  be  recovered  by  any  distress, 
action  o^suit.    The  object  of  the  Act  being  to  relieve  land  from 
arrears  of  charges  beyond  six  years,  but  the  enactment  creating  a 
bar  to  all  actions  and  suits  for  money  charged  upon  or  payable  out 
of  land,  the  question  probably  arose,  whether,  in  protecting  the  land, 
the  Act  had  not  relieved  the  debtor  from  his  personal  liabil- 
ity, which  formed  no  part  of  its  *  objects.    K  so,  this  must    *  -652 
have  been  soon  discovered,  for  by  section  3  of  the  Act  chap- 
ter 42  of  the  same  session  (passed  only  three  weeks  after  the 
former  Act),  it  is  provided  that  all  actions  of  covenant  or  debt 
upon  any  specialty  shall  be  sued  and  brought  within  twenty  years 
after  the  cause  of  such  actions  or  suits,  but  not  afterwards.    This 
provision  does  not  profess  to  deal  with  the  land  upon  which  any 
demand  might  be  secured,  but  with  the  personal  action  only ;  and 
the  former  act  professed  to  deal  with  the  land  only ;  and  so  con- 
sidered, there  could  be  no  inconsistency  between  their  provisions, 
the  subject-matter  of  each  being  different,  and  uq  question  could 
have  arisen  but  from  the  generality  of  the  words  '^  action  or  suit " 
in  the  42d  section  of  the  earlier  Act;  but  whether  the  provision  in' 
the  latter  Act  (sect.  3)  was  framed  without  reference  to  the  section 
42  of  the  earlier  Act,  but  intended  to  provide  for  a  different  subject- 
matter,  namely,  personal  liability  and  not  the  land  charged,  or 
whether  it  was  intended  to  limit  the  generality  of  the  former  pro- 
visions by  confining  them  to  what  was  the  subject  of  that  Act, 
namely  the  land,  is  not  material :  the  provisions  of  the  two  must, 
if  possible,  be  reconciled,  which  can  only  be  done  by  considering 
the  first  Act  as  applicable  only  to.  the  land,  and  the  latter  as  appli- 
cable only  to  the  person. 

If,  as  by  the  order  under  review,  the  remedy  against  the  land  is 
to  be  considered  as  extended  to  twenty  years  in  all  cases  in  which 
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there  is  also  the  securily  of  a  personal  covenant,  the  two  Acts 
would  be  wholly  inconsistent,  and  the  legislature  must  be  supposed 
within  three  weeks  of  the  first  enactment  to  have  repealed  it  in  bj 
far  the  greater  part  of  the  cases  to  which  it  could  apply.  In  some 
of  the  cases  which  have  arisen  under  theqe  Acts,  the  Courts  have 
treated  this  provision  of  the  second  Act  as  an  exception 

*  653    out  of  the  enactment  of  the  former :  *  the  conjoined  enact- 

ments would  in  that  case  be,  that  no  more  than  six  years' 
arrears  of  rent  or  interest  in  respect  of  any  sum  charged  upon  or 
payable  out  of  any  land  or  rent  shall  be  recovered  by  any  distress, 
action,  or  suit,  other  than  and  except  in  actions  upon  covenant 
or  debt  upon  specialty,  in  which  cases  the  limitations^  shall  be 
twenty  years.  This  appears  to  me  to  be  the  only  mode  of  recon- 
ciling the  two  enactments,  and  to  have  been  the  intention  of  the 
legislature. 

If,  therefore,  I  had  not  had  any  guide  but. the  enactments,  I 
should  have  put  this  construction  upon  them  ;  but  I  am  not  with- 
out assistance  upon  this  point,  for  such  has  been  the  construction 
adopted  by  the  Courts  of  Conmion  Pleas  and  Queen's  Bench  in 
this  country,  and  by  Sir  Edward  Sugden,  as  Chancellor  of  Ireland, 
not. indeed  in  direct  decision  in  all  the  cases,  but  sufficiently  ex- 
pressed to  leave  no  doubt  of  the  opinions  of  the  learned  Judges. 
In  Pag^et  v.  Foley^  (a)  Chief  Justice  Tindal  and  Mr.  Justice 
Park  treat  the  action  of  covenant  (not  the  charge  upon  land  where 
there  Is  a  convenant  to  pay)  as  virtually  an  exception  out  of  the 
former  Act.  In  Sims  v.  Thomas  (6) 'the  Queen's  Bench  adopted 
the  construction  in  Paget  v.  Foley ^  (a)  and  Lord  Denman  says, 
^^  this  is  a  rent  charge,  and  as  such  falls  within  section  42  of  chapter 
27 ;  but  notwithstanding  that,  we  are  of  oinnion  that  it  falls 
within  the  third  section  of  chapter  42,  as  being  an  action  of  cove- 
nant on  a  specialty,"  —  that  is  to  say,  as  to  land  it  is  within  the 
former,  but  as  to  the  person  under  the  latter ;  but  the  decision  under 
review  considers  that  this  cannot  be,  and  that  a  case  being  under 
the  section  8  of  chapter  42  takes  it  out  of  the  provisions  of  section 

42  of  chapter  27.    There  are  also  the  decisions  and  very 

*  654   distinct  opinion  of  Sir  E.  Sugden  in  *  JHdrrisson  v.  Duig- 

nan  (c)  and  Hvghes  v.  Kelly ^  (d)  Vice-Chancellor  Wigram 
states  that  he  should  probably  have  considered  himself  bound  by 

(a)  Vhimpra.  (e)    Ubi  supra, 

(5)  Ubi  supra,  (d)  Uhi  supra, 
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Sir  E.  Sugden'b  opinion,  had  he  not,  throughout  his  judgments, 
distinguished  between  the  English  and  Irish  cases,  and  con- 
fined himself  to  that  distinction.  Upon  examining  what  Sir  E. 
SuoDEN  is  reported  to  have  said  in  those  cases,  I  find,  what  I 
consider,  very  distinct  expressions  of  opinion  in  support  of  the 
decisions  which  have  been  adopted  in  this  country,  and  before 
referred  to. 

The  only  question  in  this  case  is,  as  to  the  charge  upon  the  land. 
The  result  of  my  consideration  is,  that  I  think  the  true  and  nat- 
ural construction  of  the  statutes  is  inconsistent  with  the  order 
under  review,  and  that  this  construction  has  been  adopted  and 
acted  upon  by  the  Courts  of  Common  Pleas  and  Queen's  Bench, 
and  by  Sir  Edward  Suoden  in  Ireland.  Notwithstanding,  therefore, 
the  high  respect  most  deservedly  due  to  the  opinions  of  Yice- 
Chancellor  Wigram,  and  which  I  sincerely  entertain,  I  am  boimd 
to  hold  that  the  Master's  report  is,  in  this  respect,  right,  and  that 
the  order  appealed  from  must  therefore  be  reversed.  The  ad- 
ditional payment  for  the  insurance  is,  I  think,  properly  added  to 
the  annuity. 

Some  discussion  then  took  place  as  to  the  period  from  which  the 
six  years  should  be  reckoned. 

The  Lord  Chancellor  decided  that,  as  the  annuitant  could 
not  be  considered  in  possession  until  he  asserted  his  title,  the  six 
years  must  run  from  the  time  when  his  claim  was  made  in  the 
suit. 


•  In  the  Matter  of  R.  H.  GRAYDON,  a  Lunatic,      •  665 

AND 

In  the  Matter  of  the  Act  3  A  4  Will.  4,  c.  74. 

1850.    January  15,  16.    March  2. 

Under  the  thirty-third  section  of  the  Act  3  &  4  Will.  4,  c.  .74,  the  Lord  Chan- 
cellor of  Great  Britain  has  jurisdiction,  as  protector,  to  consent  to  the  en- 
largement, by  the  tenant  in  tail,  of  a  base  fee  in  lands  in  England,  the  tenant 
for  life  being  a  lunatic,  so  foand  in  Ireland,  and  resident  there. 

The  Lord  Chancellor,  however,  refused  his  consent  in  the  absence  of  the  remain- 
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deivman,  and  where  the  effect  of  such  consent  would  have  been  to  vest  the 
estates  in  the  husband  of  the  tenant  for  life  to.  the  exclusion  of  her  issue,  and 
also  of  the  brother  of  the  lunatic,  that  brother  being  the  remainder-man. 

This  was  a  petition  in  lunacy  by  William  Maxwell  and  Eliza 
Jane  his  wife,  and  by  the  trustee  of  their  marriage  settlement, 
praying  that  the  Lord  Chancellor,  as  protector,  would  consent  to 
the  petitioners  executing  the  necessary  deeds  for  enlarging  into  an 
estate  in  fee-simple,  absolute  a  base  fee  created  by  Mrs.  Maxwell 
in  certain  lands  in  Wales,  of  which  her  father,  found  a  lunatic 
in  Ireland,  and  residing  there,  was  tenant  for  life,  and  she,  Mrs. 
Maxwell,  was  tenant  in  tail. 

By  the  will  of  Jane  Bassett,  dated  the  16th  February,  1827,' the 
lands  in  question  were  limited  to  the  use  of  the  lunatic  for  life, 
remainder  to  his  first  and  other  sons  in  tail  and  their  issue : 
remainder  to.  his  daughters  as  tenants  in  common  in  tail  and  their 
issue  ;  remainder,  in  default  of  issue,  to  the  brother  of  the  lunatic 
and  his  issue  in  tail ;  and  in  default  of  issue,  to  the  use  of  other 
parties  absolutely. 

Mrs.  Maxwell  was  the  only  child  of  the  lunatic  (a  widower)  j 
and  on  her  marriage,  the  above-mentioned  lands  were,  by  settle- 
ment, limited  to  her  use  for  life,  or  as  she  during  life  should 
appoint ;  at  her  decease  to  her  husband  for  life,  and  at  his  decease 
to  such  persons  as  she  should  have  appointed ;  in  default  of  ap- 
pointment, to  the  issue  of  the  marriage,  and  in  default  of  issue,  in 
trust  for  the  heirs,  executors,  and  administrators  of  Mrs.  Maxwell 
for  ever.  The  settlement  contained  a  covenant  by  Mr.  and 
*  656  Mrs.  Maxwell,  that  they  *  would,  after  the  decease  of  the 
lunatic,  execute  the  necessary  deeds  for  enlarging  the  base 
fee  created  by  the  settlement  into  an  estate  in  fee-simple.  There 
were  no  children  of  the  marriage. 

By  section  88  of  the  Act  for  the  Abolition  of  Fines  and  Recov- 
eries (8  &  4  Will.  4,  c.  74)  it  is  enacted  "  that  if  any  person,  pro- 
tector of  a  settlement,  shall  be  lunatic,  idiot,  or  of  unsound  mind, 
and  whether  he  shall  have  been  found  such  by  inquisition  or  not, 
then  the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord 
Keeper  or  the  Lords  Commissioners  for  the  custody  of  the  Great 
Seal  of  Great  Britain  for  -the  time  being,  or  other  the  person  or 
persons  for  the  time  being  intrusted  by  the  King's  sign  manual 
with  the  care  and  commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  shall 
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be  the  protector  of  such  settlement  in  Uen  of  the  person  who  shall 
be  such  lunatic  or  idiot,  or  of  unsound  mind,  as  aforesaid.  " 

By  section  92  it  is  enacted,  '^  that  the  Act  shall  not  extend  to 
Ireland,  except  where  the  same  is  expressly  mentioned. " 

Mr.  Anderson^  in  support  of  the  petition,  after  stating  the  facts 
of  the  case,  intimated  that  it  was  a  fiEunily  arrangement,  and  re- 
ferred to  the  sections  of  the  Act  aboye  set  out.  In  answer  to  an 
observation  by  the  Lord  Chancellor  that  there  was  no  commission 
in  England  he  contended  that  this  circumstance  was  immaterial, 
as  under  the  terms  of  the  88d  section  of  this  Act  the  jurisdiction 
was  not  given  to  the' person  who  had  the  care  of  the  lunatic.  He 
drew  his  Lordship's  attention  to  the  fieict  that  the  lands  in  question 
were  not  in  Ireland,  but  in  Wales. 

The  Lord  Chancellor.  —  The  lunatic  being  in  Ireland  is 
not  within  my  jurisdiction :  why  is  not  the  application  *  made  *  657 
to  the  Chancellor  of  Ireland,  who,  as  having  the  care  of  the 
lunatic,  is  the  proper  authority  ?  The  situation  of  the  estates 
makes  no  difference:  the  authority  is  given  by  the  Act  to  the 
person  who  has  the  protection  of  the  particular  lunatic,  and  the 
Lord  Chancellor  of  Ireland  is  intrusted  with  the  care  of  this 
lunatic. 

Mr.  Anderson.  —  The  case  has  been  well  considered  by  the 
lawyers  in  Ireland,  who  are  of  opinion  that  the  Lord  Chancellor 
of  Ireland  has  no  jurisdiction.  The  Act  is  confined  to  estates  in 
England,  and  was  passed  to  simplify  the  mode  of  their  alienation. 
It  would  be  a  great  inconvenience  to  have  to  apply  for  such  a 
purpose  as  the  present  to  the  particular  jurisdiction  within  which 
a  lunatic  might  be  resident,  India,  for  instance,  Holland,  or  else- 
where. 

The  Lord  Chancellor. — If  I  have  no  jurisdiction,  the  proceed- 
ing will  be  inoperative. 

Mr.  Anderson.  —  The  parties  are  willing  to  .take  the  risk.  The 
inquisition  is  only  used  on  the  present  occasion  to  show  that  the 
tenant  for  life  is  a  lunatic,  though  whether  by  inquisition  or  not  is 
immaterial  for  the  purpose  of  tills  application. 
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Mr.  Phillips  appeared  for  the  committee  in  Ireland  of  the  estate 
of  the  lunatic. 

The  Lord  Chancellor,  after  referring  to  the  Act,  observed,  that 
certainly  the  purport  of  the  Act  was  to  deal  with  property  in 
England.    His  Lordship,  therefore,  granted  the  order  as  prayed. 

March  2. 

• 

It  having  been  understood  at  the  hearing,  that  the  object  of  the 
petition  was  to  carry  into  effect  a  fSBunUy  arrangement,  and 
*658  that  all  parties  interested  concurred,  *the  Lord  Chancel- 
lor's secretary  of  lunatics,  in  drawing 'up  the  order,  called 
for  the  appearance  of  the  party  entitled  next  in  remainder  to  the 
lands  in  question;  namely,  the  brother  of  the  lunatic  who  was 
resident  in  Ireland.  This  appearance  not  having  been  obtained, 
the  order  was  not  drawh  up. 

Mr.  Andersofiy  in  consequence  of  this,  applied  to  the  Lord 
Chancellor,  asking  that  the  appearance  of  the  remainder-man  might 
be  dispensed  with. 

The  Lord  Chancellor,  on  the  occasion  of  this  application, 
reconsidered  the  whole  clise,  and  having  his  attention  called  to 
Be  Newman^  (a)  withdrew  the  consent  previously  given,  and  also 
observed  that  he  would  not  deprive  the  remainder-man  of  his 
chance.  His  Lordship,  however,  at  the  request  of  Mr.  Anderson, 
allowed  the  petition  to  be  put  into  the  paper  of  this  day,  for  the 
purpose  of  being  again  mentioned. 

Mr.  Anderson  referred  to  the  ISth,  84th,  and  48th  sections  of 
the  Act,  and  observed  that  the  only  question  now  was,  whether  the 
lunatic,  if  he  had  been  sane,  would  have  consented  to  what  the 
parties  were,  by  their  petition,  seeking  to  effect ;  that  Mrs  Max- 
well was  the  only  child  of  the  lunatic ;  that  the  settlement  was 
for  valuable  consideration ;  and  that  the  parties  in  remainder  were 
strangers. 

The  Lord  Chancellor^ — The  settlement  is  to  Mrs.  Maxwell 
for  life,  then  to  her  husband  for  life,  after  his  decease  as  she  shall 

(a)  2  M.  &  C.  112. 
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appoint,  and  in  de&ult  to  hier  children.  Now  I  am  clearly  of 
opinion  that,  looking  to  the  interests  of  the  wife  and  her  children, 
were  I  to  consent,  I  should  exercise  my  discretion  improperly. 
The  effect  of  so  doing  would  be  to  take  the  estate  away 
*  from  the  lunatic's  &mily,  and  give  it  to  the  daughter's  *  669 
husband.  As  protector  and  standing  in  the  place  of  the 
lunatic,  I  am  to  look  at  the  matter  morally  as  well  as  legally,  and 
I  am  quite  clear  that  so  doing  I  cannot  make  the  order. 


STEVENS  V.  KEATING.* 

1850.    Jannary  15,  18. 

On  a  bill  filed  for  an  injunction,  the  plaintiff  obtained  the  injunction  on  motion, 
the  defendant  appearing  and  opposing  the  motion :  the  bill  was  subsequently 
dismissed  with  costs,  ffdd,  that  the  defendant  was  entitled  to  the  costs  of 
the  motion  which,  he  had  unsuccessfully  opposed.' 

This  was  an  appeal  petition  by  two  of  the  defendants,  and  it 
prayed  that  the  order  made  by  the  Yice-Chancellor  of  England  on 
the  10th  November,  1849,  on  the  petition  of  the  plaintiflFs,  might 
be  reversed  or  varied.  The  question  rsdsed  on  the  petition  was, 
whether,  after  the  dismissal  of  an  injunction  bill  for  want  of 
prosecution,  the  costs  of  the  motion  in  which  the  injunction  was 
obtained,  and  which  was  unsuccessfully  opposed  by  .the  defendants, 
ought  to  be  paid  by  the  plaintiffs. 

The  bill  was  filed  on  the  21st  November,  1846,  and  it  sought  to 
restrain  the  invasion  of  a  patent.  On  the  18th  January,  1847,  an 
order  for  an  iiljunction  was  obtained,  the  plaintiSs  by  their  counsel 
undertaking  to  bring  such  action  as  they  might  be  advised ;  and 
the  injunction  on  the  face  of  it  was  expressed  to  be  until  further 
order  of  the  Court.  By  a  subsequent  order  made  by  the  Lord 
Chancellor  on  the  28d  January,  1847,  on  appeal  by  the  defendants 
to  discharge  the  order  of  the  Vice-Chancellor,  his  Lordship  refused 
to  discharge  the  injunction,  but  directed  an  action  to  be  brought, 

*  S.  C,  14  Jur.  167,  overruling  S.  C,  13  Jur.  974. 

■  See  Finden  o.  Stephens,  12  Jur.  819,  L.  C,  ovemiling  S.  C,  16  Sim.  40; 
11  Jur.  89S ;  Beits  v.  Clifford,  1  J.  &  H.  74 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1879 ;  Webster  r.  Manby,  L.  R.  4  Ch.  Ap.  872,-  374,  876. 
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in  pursuance  of  the  undertaking,  at  the  next  sittings  after  the 

then  present  term,  and  reserved  the  question  of  the  costs  of  that 

application  until  after  the  trial,  with  liberty  for  any  of  the 

•  660    parties  to  apply  as  •  there  should  be  occasion.    The  plain- 

tiffs not  having  proceeded  to  trial  within  the  period  specified 
by  the  Lord-Chancellor's  order,  the  defendants,  on  the  29th  July, 
1847,  applied  to  the  Lord  Chancellor  to  dissolve  the  injunction, 
which  was  accordingly  dissolved  on  the  ground  of  the  plaintiflb' 
delay ;  but  the  defendants  were  ordered  to  keep  an  account,  (a) 

The  plaintiffs  having  brought  their  action,  and  a  verdict  on  all 
the  material  issues  having  been  found  for  the  defendants  and 
against  the  validity  of  the  patent,  the  defendants,  on  the  14th 
December,  1848,  moved,  before  the  Lord  Chancellor,  that  so  "much 
of  his  Lordship's  order  as  directed  them  to  keep  an  account,  might 
be  discharged,  and  'that  so  much  of  the  several  motions  on  which 
the  orders  of  the  18th  January,  1847,  and  the  29th  July,  1847, 
were  obtained  as  remained  undisposed  of  might  be  then  disposed 
of,  and  that  the  costs  of  that  application  and  of  the  motions  might 
be  ordered  to  be  paid  by  the  plaintiffs.  The  Lord  Chancellor, 
upon  that  occasion,  ordered  that  so  much  of  his  former  order  as 
directed  the  defendants  to  keep  an  account,  might  be  discharged ; 
but  he  made  no  order  with  respect  to  the  costs,  which  were  to  be 
dealt  with  by  the  Court  below. 

The  defendants,  on  the  18th  January,  1849,  moved,  before  the 
Yice-Chancellor  of  England,  that  the  plaintiffs'  bill  might  be  dis- 
mis'sed  as  against  them  for  want  of  prosecution,  and  the  usual 
order  was  made  for  the  dismissal  of  the  bill  with  costs  to  be  paid 
by  the  plaintiffs  to  the  defendants.  Under  this  order  of  dismissal, 
the  defendants  proceeded  to  obtain  the  taxation  of  their 

*  661    costs  of  suit,  and  the  Master  allowed  to.  the  defendants  *  as 

costs  in  the  cause,  the  costs  of  the  several  motions  of  the 
18th  January,  1847,  and  the  29th  July,  1847. 

The  plaintiffia  thereupon  presented  their  petition  to  the  Vice- 
chancellor  of  England,  praying  that  such  costs  might  be  declared 
to  have  been  improperly  allowed  by  the  Master,  and  that  it  might 
be  referred  back  to  him  to  review  his  certificate.  On  the  10th 
November,  1849,  his  Honor  decided  that  the  Master  was  wrong  in 
allowing  to  the  defendants  the  costs  of  the  motion  of  the  18th 

(a)  2  Phfl.  833. 
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January,  1847,  on  which  the  injunction  had  been  obtained,  but 
that  he  was  right  in  allowing  those  of  the  motion  of  the  29th 
July,  1847,  on  which  the  injunction  had  been  dissolved.  The 
defendants  appealed  from  that  part  of  his  Honor's  order  which 
disallowed  their  costs  of  the  motion  of  the  18th  January,  1847. 

Mr.  Stiiart  and  Mr.  CHasse^  in  support  of  the  appeal.  —  Where 
a  plaintiff  fails  in  the  result  of  his  litigation,  he  is  bound  to  pay 
all  the  costs.  The  Vice-Chancellor  founded  his  opinion  on  the 
rule  laid  down  as  to  the  costs  of  motions, (a)  "that  the  party 
making  a  successAil  motion  is  entitled  to  his  costs,  as  costs  in  the 
cause;  but  the  party  opposing  it  is  not  entitled  to  his  costs,  as 
costs  in  the  cause ; "  but  Sir  J.  Leach  there  added  what  is  quite 
sufficient  to  show,  that,  with  respect  to  costs  in  injunction  cases, 
they  were  to  be  considered  as  expressly  reserved  from  the  opera- 
tion of  the  rule  he  had  stated.  So  far  as  regards  the  practice  of 
the  Court,  no  order  is  ever  made  with  respect  to  costs,  on  a  motion 
in  which  an  injunction  is  granted,  at  the  time  when  it  is  granted. 
In  the  case  of  Finden  v.  Stephens,  (&)  in  which  the  Lord 
Chancellor  reversed  a  decision  of  the  Vice-Chancellor  *  of  *  662 
England,  (c)  it  was  held  that  the  costs  of  an  interlocutory 
proceeding  were  costs  of  the  suit. 

• 
Mr.  Bolt  and  Mr.  Follett,  contra,  relied  upon  the  rule  above 

referred  to,  and  contended,  that  a  plaintiff  might  be  put  to  un- 
necessary expense  by  reason  of  a  vexatious  opposition  on  the  part 
of  a  defendant  to  an  interlocutory  proceeding,  and  that  if  at  the 
time  when  the  defendant  fails  in  his  resistance  to  the  plaintiff's 
motion,  he  believes  that  he  has  a  right  to  the  costs,  he  ought  to 
ask  that  the  motion  should,  in  that  respect,  stand  over ;  that  in 
the  present  cade,  the  motion  before  the  Vice-Chancellor  was  dis- 
posed of  without  reserving  the  costs,  while  those  of  the  motion- 
before  the  Lord  Chancellor  were  expressly  reserved  until  after  the 
trial  at  law;  that  the  former,  therefore,  not  being  reserved,  ought 
necessarily  to  follow  the  rule  laid  down,  and  ought  not  to  be  reck- 
oned as  costs  in  the  cause.  It  is  settled  that  the  costs  of  an 
abandoned  motion  are  not  costs  in  the  cause.  Lewis  v.  Arm- 
stronff.  (d) 

(a)  1  8.  &  S.  857. 

(h)  Before  the  Lord  Chancellor,  12th  April,  1S4S  (not  reported). 

(e)  16  Sim.  40.  (d)  3  M.  &  K.  69. 
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[The  Lobd  Ohanc^llob  remarked  that  he  could  not  reconcile  the 
rule  referred  to  with  the  observation  attributed  to  Sir  J.  Leach, 
"that  the  Court  very  rarely  gave  any  special  directions  with 
respect  to  the  costs  of  a  motion  for  the  purpose  of  obtaining,  con- 
tinuing, or  dissolving  an  injunction  to  stay  proceedings  at  law, 
leaving  the  costs  of  such  motions  to  abide  the  event  of  the  suit."] 

Without  calling  for  a  reply. 

The  Lord  Chancellor  said,  that  when  the  case  was  before 
*  668  him  in  July,  1847,  he  had  no  intention  of  interfering  *  with 
the  general  practice  in  reference  to  the  costs;  that  the 
Vice-Chancellor,  when  the  case  was  originally  before  him,  was  of 
opinion  that  there  were  grounds  for  granting  the  injunction  pend- 
ing an  inquiry  as  to  the  plaintiffs'  right ;  that  when  the  case  was 
subsequently  brought  before  him  (tlie  Lord  Chancellor),  the  in- 
junction was  dissolved,  not  because  it  had  been  erroneously  granted, 
but  because  of  the  subsequent  conduct  of  the  plaintiffs. 

His  Lordship  then  added,  —  I  consider  that  the  injunction  was 
granted  on  an  assimiption  of  right  which  has  been  ultimately  dis- 
proved. Li  the  course  of  this  case  I  made  an  order  disposing 
only  of  that  part  of  it  which  related  to  the  keeping  of  the  account, 
not  thinking  it  expedient  to  make  any  order  with  respect  to  the 
costs  of  the  former  motions,  as  asked  by  the  defendants.  The  bill 
has  since  been  dismissed  with  costs ;  and  the  question  I  am  now 
called  upon  to  decide  is,  whether  in  a  cause  where  an  injunction 
has  been  obtained,  which  turns  out  to  have  been  improperly  granted, 
and  the  plaintiff  has  thus  got  a  right  which,  he  cannot  maintain, 
the  defendant  is  entitled  to  the  costs  of  the  motion  in  which  he 
unsuccessfully  resisted  the  granting  of  the  injunction.  If  the 
rule  be  such  as  has  been  stated,  it  is  most  unjust  and  ought  to  be 
corrected.  A  plaintiff  comes  to  this  Court,  and  endeavours  to 
establish  a  right  to  which,  primd  facie,  he  is  entitled,  but  ultimately 
it  turns  out  that  he  has  no  such  right ;  the  result  therefore  is  that 
he.  has  taken  that  which  he  ought  never  to  have  had,  and  the 
defendant  in  the  mean  time  has  been  deprived  of  his  right,  and 
exposed  to  an  expensive  litigation.  .  The  injunction  is  the  only 
object  of  the  cause,  and  getting  the  costs  of  the  cause  without  the 
costs  of  the  motion  for  the  injunction,  would  be  practically  getting 
nothing.  I  must  direct  an  inquiry  as  to  whether  the  rule 
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referred  to  is  •  in  accordance  with  the  practice  of  the  Court   •  664 
at  the  present  day. 

January  18. 

On  this  day  the  Lord  Chancellor  stated  that  he  had  received  a 
certificate  from  all  the  taxing  masters  to  the  effect  that,  in  a  case 
where  an  injunction  was  obtained  and  an  undertaking  to  bring  an 
action  given  by  the  plaintiff,  if  the  action  was  brought  and  failed 
and  the  bill  was  afterwards  dismissed  with  costs,  the  defendant's 
costs  of  opposing  the  motion  for  the  injunction  would  be  costs  in 
the  cause. 

The  Lord  Chancellor  added  that  he  entertained  no  doubt  that 
the  practice  so  certified  was  correct,  and  made  an  order  in  favour 
of  the  defendants  accordingly. 


CRADOCK  V.  PIPER.' 
1850.    January  12,  14,  18,  22. 

The  rule,  that  a  solicitor  being  also  a  trustee  and  a  party  to  a  cause  is  not  enti- 
tled to  charge  costs  except  costs  out  of  pocket,  does  «not  extend  beyond  the 
case  of  his  acting  as  solicitor  for  himself  alone. 

Application  of  the  rule  to  the  case  of  a  solicitor  acting  for  a  body  of  trustees,  of 
whom  he  himself  was  one.' 

Under  an  order  to  tax  costs  generally  or  to  tax  costs  as  between  solicitor  and 
client,  the  taxing  masters  are  at  liberty  to  take  notice  of  the  fact  that  the 
solicitor  is  also  a  trustee,  and  to  apply  the  rule  accordingly.' 

Hdd,  that  a  solicitor  who  accepts  a  trust  under  a  will  or  settlement,  is  not  enti- 
tled to  charge  for  work  and  labour  done  by  him  as  a  solicitor  in  executing 
the  trust. 

This  was  an  appeal  from  a  decision  pronounced  by  the  Yice- 
Chancellor  of  England  in  reference  to  the  taxation  of  the  costs  in 
this  suit.  The  following  were  the  circumstances  giving  rise  to  the 
question  now  brought  before  the  Lord  Chancellor. 

>  S.  C,  1  H.  &  T.  617. 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1234,  1236 ;  Clack  v.  Carlon,  7  Jur. 
N.  S.  441 ;  9  W.  R.  668,  V.  C.  W. ;  Fierce  p.  BeatUe,  9  Jur.  N.  S.  1119;  11 
W.  R.  979,  V.  C.  K. ;  Lincoln  r.  Winsor,  9  Hare,  168;  Braughton  ».  Braugh- 
ton,  6  De  G.,  M'N.  &  G.  160;  1  Jur.  N.  S.  965. 

'  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1234,  1286. 
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Bobert  Piper,  by  his  will,  dated  the  23d  December,  1829,  de- 
vised certain  real  estates  to  Thomas  Mitchelson,  Thomas  Mitchel- 
son  Kendall,  and  John  Watson,  upon  trust,  to  sell  or  mortgage 
the  same  for  certain  purposes  therein  mentioned,  and  subject 
•665  thereto  for  the  benefit  *of  his  son,  Nicholas  Piper,  and 
other  parties.  He  appointed  the  said  T.  Mitchelson,  T.  M. 
Kendall,  and  John  Watson,  executors  in  trust  of  his  will ;  and  by 
a  codicil  dated  the  29th  January,  1830,  appointed  William  Orundon 
to  be  a  trustee  along  with  them.  John  Watson,  who  had  married 
a  niece  of  the  testator,  was  a  solicitor,  and  acted  for  the  testator 
during  his  life.  Upon  the  death  of  the  testator  on  the  23d  Sep- 
tember, 1830,  his  will  was  proved  by  all  the  executors,  J,  Watson 
taking  upon  himself  the  general  management  of  the  testator's 
affairs.  In  the  year  1830,  T.  Mitchelson,  T.  M.  Kendall,  John 
Watson,  and  William  Grundon  filed  their  bill  against  Nicholas 
Piper  and  the  other  children  of  the  testator,  prajring  the  establish- 
ment of  his  will  and  the  administration  of  the  property.  This 
suit,  the  institution  of  which  was  directed  by  J.  Watson,  so  acting 
as  before  stated,  was  managed  and  conducted  by  him :  he  also 
acted  for  most  of  the  other  parties  the  cestui  que  trusts.  (3n  the 
16th  July,  1831,  a  decree  was  made,  directing,  among  other  things, 
the  sale  of  the  real  estates  of  the  testator,  devised  to  his  trustees 
for  that  purpose ;  and  the  estates  were  accordingly  sold  in  pur- 
suance of  the  decree.  By  an  order  in  the  same  suit,  dated  the 
27th  May,  1836,  the  personal  estate  of  the  testator  specifically 
bequeathed  was  directed  to  be  sold  for  the  payment  of  debts.  The 
suit  of  Cradock  v.  Piper  was  instituted  by  John  Cradock  and  his 
wife,  one  of  the  daughters  of  the  testator,  and  other  parties,  in 
reference  to  certain  portions  of  the  testator's  property,  specifically 
devised,  but  save  as  to  such  property  the  suit  did  not  relate  to  any 
part  of  the  real  or  personal  estate  of  the  testator.  In  1836,  the 
suit  of  Parkinson  v.  Piper  was  instituted  by  certain  simple  con- 
tract creditors  of  the  testator,  against  the  trustees  and  other  par- 
ties cestui  que  trusts^  for  the  purpose  of  marshalling  the 
*  666  assets  of  the  testator,  the  personal  estate  having  *  turned 
out  insufficient  for  the  payment  of  his  debts.  In  this  suit 
J.  Watson  acted  as  the  solicitor  of  the  trustees,  and  also  of  several 
of  the  cestui  que  trusts.  By  a  decree  made  in  this  suit,  dated  the 
22d  February,  1837,  it  was,  among  other  things,  ordered,  that 
the  Master  should  inquire  whether  it  would  be  beneficial  that 
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the  proofs  and  accounts  taken  in  MUchehon  v.  Piper  should  be 
adopted  in  it.  The  Master,  by  his  report,  dated  the  2d  May,  1838, 
found  that  it  would  be  beneficial.  By  a  further  order  made  in 
Parkinson  v.  Piper j  and  another  suit  reviving  the  same,  dated  the 
30th  April,  1839,  a  reference  was  directed  to  the  Master  to  tax  all 
parties  to  these  suits*  their  costs  of  the  same,  the  costs  of  the 
defendants  to  be  taxed  as  between  solicitor  and  client.  The 
master,  in  pursuance  of  this  order,  duly  taxed  the  costs,  and  by 
his  report,  dated  the  14th  January,  1846,  which  was  confirmed, 
stated  such  taxation,  and  the  results  thereof.  No  objection  was 
raised  on  this  taxation  to  the  bills  of  costs  of  J.  Watson  on  the 
ground  of  his  being  trustee.  In  consequence  of  the  death  of 
Nicholas  Piper,  a  second  suit  was  instituted  for  reviving  the  pro- 
ceedings in  Parkinson  v.  Piper ^  and  by  a  decree  made  in  this  suit, 
dated  the  28th  January,  1842,  the  costs  of  all  parties  were  ordered 
to  be  taxed,  the  costs  of  the  defendants  to  be  taxed  as  between 
solicitor  and  client,  the  consideration  of  the  payment  thereof  being 
reserved.  By  an  order  made  on  the  hearing  of  all  the  causes  on 
further  directions,  bearing  date  the  4th  June,  1847,  it  was  ordered 
that  the  Master  should  tax  the  costs  directed  to  be  taxed  by  the 
decree  of  the  28th  January,  1842,  and  also  the  subsequent  costs 
of  all  parties  to  the  suits,  the  costs  of  the  defendants  to  Parkinson 
V.  Piper,  and  the  suits  reviving  it,  to  be  taxed  as  between  solicitor 
and  client.  In  proceeding  on  this  order,  l3ills  of  costs  were 
left  *  in  the  office  of  the  taxing  master  on  behalf  of  the  *  667 
several  defendants  represented  by  J.  Watson,  and  whose 
costs  were  ordered  to  be  taxed  as  between  solicitor  and  client. 
The  Master  taxed  the  bills  of  costs  of  the  cestui  que  trusts  in  the 
usual  way ;  but  on  the  taxation  of  the  bills  of  costs  of  the  trustees, 
allowed  only  the  items  therein  charged,  so  far  as  the  same  re- 
spected any  sums  of  money  actually  disbursed  by  John  Watson, 
and  disallowed  all  charges  made  in  respect  of  matters  of  business 
personally  transacted  and  performed  by  him  in  the  causes,  stating 
as  the  general  ground  for  so  doing,  that  John  Watson,  being  a 
solicitor  and  also  the  trustee. of  Robert  Piper  the  testator,  was  not 
entitled  to  such  charges. 

J.  Watson  presented  a  petition,  complaining  of  this  decision  of 

the  Master,  and  praying  that  the  taxation  might  be  reviewed,  and 

the  several  charges  allowed,  subject  to  such  moderation,  if  any,  as 

should  be  right.     A  petition  was  also  presented,  by  certain,  of  the 
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cestui  que  trusts^  complaining  that,  in  taxing  their  several  bills  of 
costs,  the  Master  had,  besides  allowing  charges  for  all  sums  actu- 
ally disbursed  by  J.  Watson,  allowed,  also,  numerous  charges  in 
respect  of  matters  of  business  personally  transacted  by  him,  and 
prayed  that  the  same  might  be  disallowed. 

These  petitions  came  on  before  the  Yice-Chancellor  of  England 
on  the  9th  June,  1849,  when  his  Honor  dismissed  the  last-men- 
tioned petition  with  costs;  and,  on. the  petition  of  J.  Watson, 
referred  it  back  to  the  Master  to  review  his  report  in  the  terms  of 
the  prayer.    From  the  orders  made  on  both  petitions,  the  cestui 

que  trusts  appealed  to  the  Lord  Chancellor. 
*  668  *  Mr,  J.  Parker  and  Mr.  Wright^  for  the  parties  appeal- 
ing. The  bills  of  costs  in  this  case  were  taken  in  under 
the  order  made  in  all  the  causes  on  further  directions,  on  the  4th 
June,  1847,  the  direction  being  to  tax  the  defendants'  costs  as 
between  solicitor  and  client.  The  Master,  on  finding  that  J.  Wat- 
son was  a  trustee,  disallowed  all  charges  for  business  done  by  him 
personally. 

[The  Lord  Chancellor.  —  The  decree  being  to  tax  simply  with- 
out special  directions,  the  question  is,  whether  the  Master  has 
acted  properly  in  taking  on  himself  to  disallow  the  charges  of  the 
trustee  acting  as  solicitor.] 

The  case  of  York  v.  Bfown  (a)  shows  that  it  is  not  the  practice 
of  the  Court,  in  cases  of  this  kind,  to  insert  special  directions  in 
the  decree,  and  that  it  is  the  duty  of  the  taxing  officer  to  deal 
with  the  matter  in  conformity  with  the  general  principle  that  a 
solicitor  who  acts  as  trustee  is  not  entitled  to  make  a  gain  of  his 
office :  MobinsonY,  Pett;  (6)  Moore  v.  Frowd;  (c)  New  v.  Janes,  (d) 

(a)  1  CoU.  260.  (b)  3  P.  W.  249.  (c)  3  M.  &  C.  45. 

(d)  The  following  report  of  this  case  has  been  copied  (by  permission)  from 
**  The  Legal  Observer/^  vol.  6,  p.  410,  and  the  reporters  are  informed  that  its 
accuracy  may  be  fully  relied  upon :  — 

New  p.  Jones.  —  Court  of  Equity  Exchequer,  Gray's  Inn  Hall,  August  8, 
1883.    Before  Lyndhurst  C.  B. 

The  question  raised,  and  now  decided  in  this  case,  was,  whether  a  trustee  or 
executor,  who  is  a  solicitor,  is  entitled  to  charge  for  business  done  in  the  trust 
as  a  solicitor.  A  minor  question  was,  whether,  if  not  entitled  to  make  such 
charges,  he  was  entitled  to  the  value  of  stamps  and  parchments  of  a  deed,  pre- 
pared with  the  approbation  of  his  co-trustees,  but  never  executed. 

In  the  first  argument  on  these  points,  the  case  of  Turner  p.  Hill,  lately 
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referred  to  in  Bythwood's  Conveyancing  by  Jarman,  vol. 

ix.  p.  338  (ed.  by  Sweet,  vol.  ix.  p.  731)  ;  *£airibrigge  v.    *  669 

decided  by  his  Lordship,  but  not  yet  reported,  was  cited  against  tbe  solicitor's 
right  to  charge ;  and  the  cases  of  Baker  v.  Grosvenor  (cited  from  MS.  notes  of 
Mr,  Lovat),  and  Carmichael  v.  Willson  (4  Bli.  145),  decided  in  the  House  of 
Lords,  were  cited  on  the  other  side. 

The  questions  having  again  come  on  for  further  argument  on  a  succeeding 
day,— 

The  Lord  Chikf  Babon  observed,  that  it  was  the  duty  of  a  trustee  to 
watch  over  the  solicitor  in  all  proceedings  connected  with  the  trust,  and  to  take 
care  that  he  did  only  that  which  was  proper,  and  that  his  charges  were  not  un- 
reasonable ;  he  was  also  bound  to  tax  the  costs  of  the  solicitor  if  necessary.  The 
trustee  being  appointed  for  this  duty,  the  question  was,  whether  a  Court  of 
Equity  would  allow  a  trustee,  acting  as  an  attorney  to  the  trust  estate,  his 
charges  for  work  and  labour  in  that  capacity? 

Mr.  Lovat  said,  there  had  lately  been  two  cases  of  this  nature  decided  in  the 
Court  of  Chancery ;  the  first  of  which  came  on  before  Sir  W.  Grant,  and  was 
this :  a  gentleman  of  the  name  of  Grosvenor,  who  was  a  partner  in  the  house  of 
Wadeson,  Barlow,  and  Grosvenor,  solicitors,  was  appointed  a  trustee  under  a 
deed,  which  was  a  trust  to  sell  a  certain  estate,  to  pay  an  auctioneer  a  smn  of 
money  owing  to  him  by  the  gentleman  executing  the  deed,  and  the  expenses 
of  the  conveyance.  The  house  of  which  Mr.  Grosvenor  was  a  partner  transacted 
the  business  as  solicitors  for  the  trust.  The  case  came  on  before  Sir  W.  Grant, 
and  it  was  then  contended,  that  on  the  principles  of  public  policy,  they  could  not 
chaige  for  business  so  transacted,  ina|^uch  as  Mr.'  Grosvenor  was  a  partner  in 
the  house ;  for  that  if  a  trustee  so  circumstanced  was  permitted  to  act,  there 
would  be  no  security  for  the  trust.  Sir  W.  Grant  said  that  he  knew  of  no 
authority  in  which  it  was  ever  held,  that  if  a  trustee,  being  a  solicitor,  transacted 
such  matters  of  business,  in  respect  of  which  it  was  necessary  to  employ  a  solic- 
itor, he  might  not  be  allowed  such  charges,  unless  it  was  shown  that  they  were 
improperly  nuide.  In  consequence  of  that,  Mr.  Grosvenor  was  allowed  his 
charges  in  respect  of  the  business  transacted  by  the  house  of  which  he  was  a 
partner.  There*  was  another  case  of  this  nature  that  came  before  the  Vice- 
chancellor  about  ten  days  since ;  it  was  that  of  Daniel  v.  Goldson  (not  yet 
reported),  in  which  the  defendant  was  a  trustee  under  a  will,  which  directed  the 
estates  to  be  sold ;  he  was  also  a  solicitor,  and  acted  as  such  in  all  those  matters 
of  business  in  which  it  was  necessary  to  employ  a  solicitor:  be  made  up  his 
accounts,  and  those  charges  were  disallowed.  It  was  contended  by  Sir  £. 
SuGDBN,  for  the  solicitor,  that  tbe  master,  in  taking  the  accounts,  had  not 
allowed  the  sums  charged  by  this  gentleman  with  respect  to  business  so  transacted ; 
in  consequence  of  which,  they  came  into  Court  to  have  the  minutes  corrected, 
by  introducing  other  words  for  the  allowance  of  such  charges  when  Mr.  Lynch, 
who  was  for  the  cestui  que  trust,  opposed  the  alteration,  and  stated  that  the 
object  of  it  was  to  get  an  allowance  in  respect  of  business  which  was  transacted 
by  the  trustee  in  character  of  a  solicitor ;  which  upon  the  principles  of  public 
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Blair  J  (a)  (in  which  the  Master  of  the  Bolls  comments  on  the 
case  of  Carmichael  v.  WUsony  (6)  cited  in  support  of  an  opposite 

policy,  he  could  not  obtain,  inasmuch  as  it  was  the  duty  of  the  trostee  to  watch 
over  the  solicitor.  The  Yice-Chancellor  said,  he  was  not  aware  of  any  thing 
which  prevented  a  trustee,  being  a  solicitor,  from  being  paid  for  business  done 
by  him  in  that  character ;  if  it  was  necessary  for  a  solicitor  to  be  employed,  and 
his  charges  were  such  as  would  be  proper,  if  the  business  had  been  done  by 
another  solicitor. 

Mr.  Duckworth  said  it  was  of  great  importance  that  the  point  should  be 
decided ;  it  was  the  general  impression  among  the  members  of  the  profession, 
that  in  such  cases  a  solicitor  is  not  allowed  to  charge  for  business  done  by  him. 

The  Lord  Chixf  Baron.— A  trustee  generally  is  not  allowed  to  make  any 
charge  for  his  labour  in  the  execution  of  the  trust :  he  might,  if  he  did  not  like 
the  office,  decline  it ;  but  if  he  accepted  it,  the  law  of  this  Court,  and  indeed 
public  policy,  prohibited  him  from  making  any  advantage  of  it :  that  being  the 
law  generally,  the  question  now  is,  whether  a  trustee,  being  a  solicitor,  can 
charge  for  his  labour  as  such,  in  exception  to  the  general  rule. 

His  Lordship  having  taken  time  to  look  into  cases,  delirered  the  following 
judgment  on  a  subsequent  day. 

The  sole  question  to  be  decided  is,  whether  or  not  a  solicitor,  who  was  an 
executor  or  trustee, 'is  entitled  to  be  paid  his  bill  of  costs  for  business  done  by 
him  as  an  attorney,  in  the  execution  of  his  trust.  There  is  no  point  more  clearly 
established  as  a  general  rule,  by  the  case  of  Robinson  v.  Pett,  and  other  decisions, 
than  that  an  executor  or  trustee  is  not  entitled  to  be  paid  for  his  trouble.  If  the 
accounts  of  the  deceased  were  complicated,  and  tiie  executor  took  upon  himself 
to  settle  and  arrange  those  accounts,  although  it  might  take  up  much  of  his  time 
and  attention,  the  principle  of  equity  was,  that  he  was  not  entitled  to  compensa- 
tion for  his  time  and  trouble ;  if  he  chose  to  employ  an  accountant  to  settie  these 
accounts,  for  the  expenses  so  occasioned,  he  was  entitied  to  be  remunerated  out 
of  the  estate.  The  principle  is  this :  it  is  the  duty  of  an  executor  and  a  trustee 
to  be  the  guardian  of  an  estate,  and  to  watch  over  the  interests  of  the  estate 
conmiitted  to  his  charge ;  if  he  be  allowed  to  perform  the  duties  of  tbe  estate, 
and  to  claim  compensation  for  his  services,  his  interest  would  then  be  opposed 
to  his  duty ;  and  as  a  matter  of  prudence,  the  Court  did  not  alfow  the  executor 
or  trustee  to  place  himself  in  that  situation.  If  he  chose  to  perform  tiiose  duties 
or  services  on  that  estate,  he  was  not  entitled  to  receive  compensation.  The 
case  applies  as  strongly  to  an  attorney,  as  to  that  of  any  other  person ;  for  if  an 
attorney,  who  is  an  executor,  performs  business  that  was  necessary  to  be  trans- 
acted, —  if  this  attorney,  being  an  executor,  perforAis  those  duties  himseUJ  he, 
in  my  opinion,  is  not  entitied  to  be  paid  fbr  the  performance  of  those  duties :  it 
would  be  placing  his  interests  at  variance  with  the  duties  he  had  to  discharge. 
It  was  said  that  the  bill  mi^t  be  taxed,  and  that  this  woul4  be  a  sufficient  check ; 
I  am  of  opinion  that  it  would  not ;  the  estate  had  a  ri^t,  not  only  to  the  pro- 
tection of  the  taxing  officer,  but  also  to  the  vigilance  and  guardianship  of  the 

(a)  S  Beav.  688.  (6)  2  MoU.  587. 
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rule).     Todd  v.  TFt&on,  (a)  Fraser  v.  Palmer;  (6)  £c 
parte  Mennie.  (c)     *  It  is  the  practice  of  the  taxing  ma»-    *  670 
ters  to  act  upon  the  rule  laid  down  in  these  cases,  and 
such  has  been  the  course  adopted  in  the  present  instance. 
*  With  regard  to  the  first  order  under  which  the  costs    *  671 
were  taxed,  namely,  that  of  the  80th  April,  1889,  we  sub- 
mit that  the  Court  acted  on  the  same  principle  that  *  it  did    *  672 
when  making  the  order  of  the  4th  June,  1847,  and  that  the 
wrong  carrying  out  of  that  former  order  cannot  possibly  affect 
*  the  mode  of  proceeding  to  be  adopted  under  the  latter.    The  Vice- 
chancellor  of  England  appeared  to  be  of  opinion  that  the  circum- 
stances of  the  present  case  did  not  bring  it  within  the  general 
rule :  we,  however,  submit  that  the  view  thus  taken  by  his  Honor 
is  not  accurate,  and  that  the  taxing  master  was  right  in  assuming 
the  duty  of  disallowing  the  charges  in  question. 

[The  Lord  Chancellor. — I  should  like  to  know  as  a  matter  of 
fact  whether,  under  the  ordinary  direction  to  tax,  the  Masters 
consider  they  have  a  discretion  to  disallow  the  costs  of  trustees ; 
I  mean,  of  course,  subsequently  to  the  decision  in  the  case  of  York 
V.  Brown.'] 

Mr,  Bethell  and  Mr.  E.  V.  Sidebottom^  contra.  —  We  submit 
in  the  first  place  that,  in  the  absence  of  any  special  directions  in 
the  decree,  the  Master  had  no  authority  to  disallow  the  charges  in 
question,  and  that  there  would  be  great  danger  in  allowing  such 
an  authority  to  a  subordinate  oflBcer  of  the  Court.  We  con- 
tend, that  the  general  principle  referred  to  on  the  *  other    *  678 

executor,  in  addition  to  the  check  of  the  taxing  officer.  There  might  be  cases 
(I  do  not  speak  with  reference  to  the  present  case)  where  a  trustee,  placed  in 
^e  situation  of  a  solicitor,  might,  if  he  were  allowed  to  perform  the  duties  of  a 
solicitor,  and  to  be  paid  for  them,  be  so  placed  that  he  might  find  it  very  often 
proper  to  institute  and  cany  on  legal  proceedings,  which  he  would  not  do,  were 
he  to  deriye  no  emolument  from  them,  and  were  to  employ  another  person.  In 
point  of  prudence  and  propriety,  and  as  a  guard  over  the  estate,  I  am  of  opinion 
that  it  would  not  be  proper  that  a  solicitor  who  was  a  trustee  should  be  distin- 
guished from  an  ordinary  trustee.  If  a  trustee,  Vho  is  a  solicitor,  acted  as  a 
solicitor,  he  is  not  entitled  to  charge  for  his  labour :  he  is  entitled  only  to  be 
paid  his  costs  out  of  pocket.    This  rule  applies  to  the  present  case. 

As  to  the  second  question,  his  Lordship  recommended  an  application  to  the 
stamp  office,  for  the  yalue  of  the  spoiled  stamps. 

(a)  9Beay.  486.  (c)  6  Bell's  App.  Ca.  422. 

(6)  4  Y.  &  C.  616. 
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side  is  not  applicable  to  the  present  case ;  there  is  a  material 
distinction  between  a  solicitor  who  is  a  sole  trustee'  employ- 
ing himself  in  matters  connected  with  the  trust,  and  where  a 
number  of  cestui  que  trusts^  or  a  body  of  trustees,  employ  as  their 
solicitor  one  of  the  trustees.  The  cases  of  New  y.  Jones  (a)  and 
Todd  V.  Wilson  (6)  do  not  militate  against  the  view  we  are  now 
taking,  which  is  supported  by  Fraser  v.  Palmer,  (c)  We  submit 
that  the  order  imder  which  the  costs  in  question  have  been  taxed 
proceeds  upon  the  footing  of  the  former  order  of  the  30th  April, 
1839,  under  which  the  defendants'  costs  had  been  taxed  and  paid 
without  any  objection,  in  the  ordinary  way ;  and  that  imder  these 
circumstances,  the  general  rule  if  otherwise  applicable  ought  not 
to  be  extended  to  the  present  case.  They  referred  also  to  the  case 
of  Rattray  v.  George,  (d) 

Mr.  J.  Parker y  in  reply.  —  We  are  informed  that  the  course 
adopted  by  the  taxing  master  in  the  present  case  is  according  to 
the  practice  uniformly  acted  on  Prebble  v.  Boghurst ;  (e)  and  the 
Master  has,  in  fact,  no  discretion,  but  must  act  according  to  the 
general  rule  in  reference  to  the  costs  of  trustees.  If  this  rule 
was  not  held  to  apply  where  a  solicitor  is  a  trustee  together  with 
others,  it  would  very  soon  be  evaded. 

4 

[The  Lord  Chancellor.  —  The  same  objection  would  apply  to 
allowing  a  solicitor  to  act  for  two  parties  in  a  suit.  A  trustee,  as 
trustee,  is  not  to  make  his  office  a  source  of  remuneration ;  but 
the  question  is,  whether  acting  for  other  parties  is  an  acting  aris- 
ing out  of  his  office.     If  A.  is  a  trustee  of  a  fund,  and  employs 

himself,  this  is  clearly  within  the  rule ;  but  it  is  not  the 
•  674    *  same  thing  if  there  are  other  parties,  and  they  come  and 

employ  him,  though  this  employment  may  arise  incidentally 
out  of  his  being  a  trustee.] 

January  18. 

The  Lord  CHANCSLLdh.  —  The  first  question  raised  in  this  case 
is,  whether,  under  an  order  to  tax  costs  as  between  solicitor  and 
client,  or  generally  (and  that  can  make  no  difference),  where  the 

(a)  XJbi  9upra.  (d)  16  Yea.  232. 

(&)  Obi  supra.  (e)  2  Sim.  246. 

(c)   Ubi  supra. 
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solicitor  is  also  a  trustee,  it  is  competent  to  the  taxing  master  to 
discriminate  between  the  costs  of  the  trustee  acting  as  solicitor, 
and  the  ordinary  costs  which  would  be  payable  if  that  circumstance 
did  not  exist.  It  is  stated  that  the  taxing  master  has,  in  the  pros- 
ent  instance,  disallowed  to  the  solicitor  all  costs  except  the  costs 
out  of  pocket,  upon  the  ground  that  he  was  a  trustee.  Now  it 
appears  that  he  acted  as  solicitor  in  several  suits ;  in  one  as  solici- 
tor for  the  plaintiffs  the  trustees,  of  whom  he  himself  was  one ;  in 
others  for  cestui  que  trusts  who  were  defendants  also  for  himself 
and  his  co-trustees  who  were  likewise  defendants.  The  taxing 
master  has  disallowed  the  costs  claimed  in  all  these  different 
relations. 

The  first  question  then  is,  whether,  in  the  exercise  of  his  duty 
under  the  order  to  tax,  independently  of  any  other  question,  it  is 
competent  for  tiie  taxing  master  to  exercise' the  jurisdiction  he  has 
thus  assumed.  It  certainly  struck  me  at  first  that  this  was  a 
large  discretion  for  the  taxing  master  to  exercise  under  an  order 
to  tax  costs,  as  in  substance  and  effect  it  was  not  taxing  the  costs 
at  all,  for  disallowing  all  costs  except  the  costs  out  of  pocket  is  in 
substance  disallowing  all  costs,  the  actual  out  pajrments  not  being, 
properly  speaking,  costs  which  constitute  those  professional  charges 
which  a  solicitor  claims  against  his  client.  I  find,  however, 
that  *  it  has  been  so  imderstood  by  the  present  taxing  mas-  *  675 
ters,  and  a  case  was  referred  to,  decided  by  his  Honor  Vice- 
Chancellor  Knight  Bruce,  in  which  he  held  that  under  a  general 
order  to  tax  it  was  competent  to  the  master  to  exercise  such  a 
discretion. 

Being  desirous  then  of  ascertaining  the  practice,  not  only  as 
existing  subsequently  to  this  decision,  biit  how  it  was  imder- 
stood  previously,  it  became  necessary  for  me  to  resort,  not  to  the 
present  taxing  masters  whose  experience  was  very  nearly  coeval 
with  the  decision,  but  to  the  Masters  in  ordinary  upon  whom  the 
duty  of  taxation  devolved  prior  to  that  time.  I  therefore  referred 
to  those  Masters,  to  nearly  all  I  believe  who  were  Masters  anterior 
to  the  time  when  the  case  referred  to  came  before  his  Honor  Yice- 
'Chancellor  Enioht  Bruce,  and  I  have  had  a  certificate  in  the  fol- 
lowing terms  from  the  Senior  Master,  Master  Dowdeswell,  whose 
experience  and  attention  to  the  business  of  the  Court  is  always 
mentioned  as  entitling  him  to  the  highest  consideration.  <<  Under 
the  common  order  of  taxation  of  costs  as  between  solicitor  and 
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client,  it  was  my  practice,  and  I  believe  it  was  the  practice  of  the 
other  Masters,  to  disallow  all  costs  to  a  solicitor  who  was  also  a 
trustee,  except  costs  out  of  pocket,  in  all  cases  in  which  an  objeo- 
tion  was  taken  that  no  other  costs  ought  to  be  allowed,  and  that, 
without  any  special  order  as  to  the  .allowance  or  disallowance  of 
any  such  costs."  I  also  have  the  same  opinion  communicated  to 
me  by  Master  Farrer  and  Master  Brougham.  The  opinions  of 
these  three  Masters,  who  had  experience  of  the  mode  of  taxing 
costs  before  that  duty  was  transferred  from  the  Masters  in  or- 
dinary to  the  present  ^taxing  masters,  coupled  with  the  acknowl- 
edged practice  of  the  taxing  masters,  which  I  have  also  ascertained, 

leave  no  doubt  on  my  mind  that  my  first  impression  was 
*  676   not  *  correct,  although  there  is  certainly  a  little  dijficulty 

in  reconciling  so  large  a  discretion  with  what  appears  to 
me  to  be  its  proper  and  legitimate  exercise.  The  practice  being, 
however,  as  I  have  just  stated,  that  part  of  the  present  case, 
which  is  founded  upon  a  supposed  excess  of  power  on  the  part  of 
the  taxing  master,  necessarily  fails. 

The  question  then  which  remains  to  be  considered  is,  whether 
the  taxing  master,  in  the  exercise  of  his  jurisdiction,  has  come 
to  a  right  conclusion  in  the  present  case.  Now  as  to  the  costs  of 
a  trustee  himself,  where  he  is  a'  peirty  to  a  cause  as  trustee,  and 
also  acts  as  solicitor  for  such  trustee,  there  can  I  think  be  no 
doubt  but  that  the  Master  would  exercise  a  proper  discretion  in 
disallowing  all  costs.  The  Vice-Chancellor  of  England,  however, 
was  of  opinion  that  that  did  not  apply  to  the  present  case,  upon 
the  ground  that  the  suits  having  been  many  years  pending,  and 
there  having  been  a  former  order  directing  the  taxation  of  costs, 
the  costs  were  then  taxed  as  between  solicitor  and  client  without 
regard  to  the  fact  that  the  trustee  was  a  solicitor  and  was  acting 
as  solicitor  for  himself,  and  without  any  objection  on  that  ground 
being  then  made,  the  attention  of  neither  the  Master  nor  the 
Court  being  called  to  the  circumstance.  Now  although  the  order 
upon  which  the  present  costs  were  ordered  to  be  t^^ed  recognizes 
that  taxation,  and  directs  the  taxation 'of  the  subsequent  costs, 
still  it  contains  no  specific  direction  to  the  Master ;  and  I  cannot 
understand  how  the  fact  of  an  error  having  been  committed  in 
a  prior  taxation  of  costs,  is  to  lead  to  the  conclusion  that  the 
Court  intended  that  error  to  be  continued  and  acted  upon  in  the 
'subsequent  taxation.  I  think,  therefore,  that  all  that  the  taxing 
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master  had  to  do  was  to  perform  his  ordinary  dutj  as  a 
taxing  master,  and  in  the  execution  *of  that  duty  (no  *677 
special  direction  having  been  communicated  to  him)  to 
look  solely  at  the  order  under  which  he  was  acting.  He  thus  had 
a  duly  to  perform  just  as  if  the  reference  had  been  made  to  him 
in  the  first  instance  to  tax  the  costs  as  between  solicitor  and 
client,  and,  so  far  as  he  has  disallowed  costs,  which  were  the  costs' 
of  the  trustee,  I  have  no  doubt  that  he  was  quite  right. 

But  it  is  contended,  that  a  trustee  having  acted  as  solicitor  for 
other  parties,  defendants  in  some  of  the  suits  and  plaintifib  in 
others,  is  not  entitled  to  any  costs  beyond  costs  out  of  pocket 
in  respect  of  such  employment.  It  may  well  be  supposed  that  the 
security  against  abuse  would  be  better  effected,  if  the  rule  were 
to  apply  to  such  cases.  A  trustee  being  also  a  solicitor,  is  very 
likely  to  have  intrusted  to  him  the  exclusive  management  of  the 
trust  property ;  and  he  may  therefore  have  discretionary  powers 
to  institute,  frame,  and  manage  suits,  a  discretion  too  likely  to 
be  influenced  by  the  profits  which  may  accrue  to  him  in  respect 
of  costs  of  other  parties  for  whom  he  may  act,  as  of  his  own. 
But,  on  the  other  hand,  any  such  rule  might  easily  be  evaded ; 
a  name  is  easily  borrowed,  and  practically  the  supposed  security 
would  not  be  very  effectual.  My  'duty,  however,  is  to  ascertain 
whether  the  rule  has  been  so  extended,  rather  than  to  speculate 
upon  any  advantages  which  may  be  thought  likely  to  arise  from  its 
extension. 

Now  the  rule  has  been  supposed  to  be  founded  upon  the  well- 
known  principle,  that  a  trustee  cannot  be  permitted  to  make  a 
profit  of  his  office,  which  he  would  do,  if,  being  a  party  to  a  cause 
as  trustee,  he  were  permitted,  being  also  a  solicitor,  to  derive  pro- 
fessional profits  from  acting  for  himself  as  such  party.  In 
the  *ca8e  of  New  v.  JoneSj(a)  the  question  arose  from  *678 
business  done  by  a  trustee  as  such,  and  it  was  held  that  he 
could  not  charge  for  such  business  as  a  solicitor.  In  Moore  v. 
Frowd^Q})  the  business  and  employment  in  respect  of  which 
costs  were  claimed  were  the  proper  business  and  employment  of 
a  trustee ;  and  that  I  so  understood  that  case  is  clear  from  the 
expressions  I  then  used :  '*'  If  an  attorney  be  allowed  to  make 
profit,  by  means  of  professional  business,  of  his  office  of  trustee, 

(a)  Ubi  supra.  (b)  Ubiwpra, 
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it  will  constitute  *an  exception  to  a  rule  well  known  and  estab- 
lished in  all  other  cases :  a  factor  acting  as  an  executor  is  not  so 
entitled,  nor  a  commission  agdit." 

The  case  of  Carmichael  ^  Wilson  (a)  has  been  supposed  to  be 
an  authority,  founded  upon  the  opinion  of  Lord  Eldon,  against 
the  existence  of  anj  rule  depriving  a  solicitor  of  his  costs  except 
costs  out  of  pocket,  when  acting  for  himself  as  trustee ;  but  it  is 
clear  from  a  report  of  that  case  in  another  stage  of  it,  in  2  Dow 
and  Clark,  51,  that  the  report  in  MoUoy  cannot  be  relied  upon. 
That  decision  is  said  to  have  been  made  in  December,  1825,  upon 
exceptions  to  the  Master's  report;  but  from  the  report  in  Dow 
and  Clark  it  appears  that  no  such  question  could  then  have  been 
decided.  An  executor  being  a  solicitor  had  instituted  several 
suits  on  account  of  the  testator's  estate ;  and  upon  a  decree  by 
the  legatees  against  him,  the  Master  was  directed  to  inquire  as  to 
I  the  institution  and  proper  conduct  of  such  suits,  and  to  tax  the 

executor's  costs,  but  without  prejudice  to  whether,  as  executor,  he 
I  was  entitled  to  such  costs,  beyond  costs  out  of  pocket.    The  Mas- 

I  ter  made  his  report,  stating  objections  to  the  conduct  of 

*  679   *  these  suits,  and  suggesting  that,  as  such  suits  were  still 

pending  and  the  results  uncertain,  it  would  be  proper  to 

postpone  the  consideration  of  the  Executor's  costs  until  the  result 

of  such  suits  should  be  ascertained.    To  this  report  the  executor 

excepted,  which  exceptions  were  heard  on  the  6th  December,  1825, 

and  were  then  overruled,  which  is  the  hearing  reported  in  2  Mol- 

loy ;  but  the  only  decision  was,  that  the  claim  to  costs  should  be 

'  postponed,  and  not  as  to  the  mode  in  which  they  should  be  taxed. 

This  also  was  a  case  in  which  the  costs  in  question  were  the  proper 

!  costs  of  the  trustee. 

So  far,  therefore,  the  rule,  as  laid  down  and  acted  upon,  is 
confined  to  cases  in  which  the  business  or  employment  of  the 
solicitor  is  the  proper  business  or  employment  of  the  trustee; 
but  it  is  no  part  of  the  business  or  employment  of  *a  trustee  to 
assist  other  parties  in  suits  relative  to  the  trust  property.  If, 
therefore,  the  trustee  act  as  solicitor  for  such  other  parties,  such 
i  business  or  employment  is  not  any  business  or  employment  of  the 

^  trustee ;  and  the  rule  as  hitherto  laid  down  does  not  apply,  and 

no  case  has  yet  arisen  raising  the  question,  whether  the  rule  ought 

(a)  Dbiitqira. 
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to  be  extended  to  costs  of  other  parties  for  whom  the  trustee  had 
acted  as  solicitor.  In  the  case  of  Fraser  v.  Palmer^  (a)  the  dis- 
tinction was  taken,  and  I  think  properly  dealt  with.  I  collect 
from  the  report,  that  there  was  first  a  suit  in  which  the  trustee 
acted  as  solicitor  for  the  cestui  que  trusts  who  were  plaintiffs,  and 
in  that  suit  his  costs  were  allowed  ;  secondly,  an  action  in  which 
he  was  plaintiff,  and  in  that  his  costs  were  not  allowed;  and 
thirdly,  a  suit  in  which  he  was  a  defendant  and  demurred, 
and  in  that  also  his  costs  were  refused.  It  *  appears,  in-  *  680 
deed,  that  in  this  last  suit  another  party  also  demurred  for 
whom  the  trustee  acted  as  solicitor,  and  it  does  not  appear  dis- 
tinctly how  the  costs  of  that  demurrer  were  disposed  of;  but 
the  distinction  made  between  the  costs  of  the  first,  in  which  the 
trustee  acted  as  solicitor  for  others,  and  of  the  two  subsequent 
suits,  in  which  he  acted  for  himself,  seems  sufficient  for  the  pres- 
ent purpose.  I  am  therefore  of  opinion,  that  the  rule  does  not 
extend  beyond  costs  of  the  trustee,  where  he  acts  as  solicitor  for 
himself,  and  that,  with  this  declaration,  there  should  be  a  reference 
back  to  the  Master  to  review  his  taxation. 

[Considerable  discussion  then  took  place  as  to  the  mode  in 
which  the  rule  laid  down  by  the  Lord  Chancellor  was  to  be  applied 
to  the  present  case,  especially  to  that  part  of  it  which  related  to 
the  taxation  of  the  bills  of  costs  of  the  trustees  including  J. 
Watson,  it  being  asserted  on  behalf  of  J.  Watson,  that  the  costs 
payable  to  him  as  solicitor  were  not  augmented  by  his  having  acted 
for  himself  and  his  co-trustees  jointly. 

The  case  ultimately  stood  over,  in  order  that  the  parties  might 
have  an  opportunity  of  ascertaining  whether  this  assertion  was 
correct  as  a  matter  of  fact.] 

January  22. 

Mr.  J.  Parker  now  contended,  that  the  costs  charged  for  the 
trustees  generall;  were  increased  by  J.  Watson  being  himself  one 
of  those  trustees,  or,  at  all  events,  the  remuneration  coming  to 
J.  Watson  in  respect  of  those  costs  was  so  increased ;  that,  apply- 
ing the  rule  laid  down  by  the  Lord  Chancellor,  all  such  remunera- 
tive costs  ought  to  be  disallowed ;  that  where  a  bill  of  costs 

(a)  XJhimpra. 
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was  joint,  the  practice  of  the  taxing  masters  was  to  attrib- 

*  681   ute  *  an  aliquot  portion  to  each  party  liable  ;  (a)  and  tiiat 

this  principle  ought  to  be  applied  to  the  joint  bills  in  the 
present  case,  and  J.  Watson's  proportion  of  the  joint  costs  dis* 
allowed  accordingly.  He  did  not,  however,  point  out  in  the  bills 
of  costs  any  items  charged  on  behalf  of  J.  Watson  exclusively. 

Mr.  BetheUy  contra,  submitted  that  the  present  was  not  like  the 
case  where  a  number  of  parties  being  jointly  liable  to  their  solici- 
tor, the  Court  disallows  the  costs  of  one  of  those  parties,  to  which 
case  alone  the  rule  of  practice  referred  to  as  acted  on  by  the  tax- 
ing masters  applied ;  that  the  sole  point  to  which  the  decision  of 
the  Lord  Chancellor  was  directed  was  to  prevent  the  trustee  makii^ 
any  profit  by  acting  as  solicitor ;  that  in  the  present  instance  it 
could  not  be  shown  that  the  costs  payable  to  J.  Watson  were  at  all 
increased  by  his  being  one  of  the  parties  in  respect  of  whom  ibe 
costs  were  charged,  especially  as  all  the  costs  related  to  matters 
subsequent  to  the  hearing. 

31r.  J.  Pflrhevy  in  reply. 

The  Lord  Chancellor.  —  What  I  have  already  decided  is  sim- 
ply tiiat  the  yice-Chancellor  has  not  taken  a  right  view  of  the  mat- 
ter in  giving  full  costs  to  the  solicitor,  and  therefore,  that  so  far  as 
the  solicitor  being  a  trustee  had  costs  of  his  own,  the  well-estab- 
lished rule  that  he  ought  only  to  have  the  costs  out  of  pocket  ought  to 
prevail.  I  stated  however,  my  opinion,  that  where  he  acted  for  the 
others  it  was  no  longer  an  acting  in  the  character  of  trustee, 

*  682    and  that  he  was  not  precluded  from  acting  as  solicitor  *  though 

he  was  trustee  of  the  fund.  Those  two  points  I  decided, 
and  the  question  was,  what  was  to  be  done  in  carrying  out  my 
decision  in  reference  to  the  present  case.  The  matter  having  stood 
over  for  inquiry,  it  now  appears  that  the  solicitor  entered  a  joint 
appearance  for  himself  and  his  co-trustees,  and  also  for  his  wife 
who  was  one  of  the  cestui  que  trusts;  and  it  remains  now  to  deter- 
mine how  the  rule  laid  down  by  me  is  to  be  applied  to  this  state  of 
circumstances. 
It  appears  to  me,  that  the  rule  of  taxation  to  which  reference 

(a)  Smith's  Ch.  Pr.  vol.  ii.  p.  466  (3d  ed.). 
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has  been  made,  has  no  application  to  this  case,  and  for  this  reason, 
that,  if  there  are  four  persons  who  appear  jointly,  and  one  is  disal- 
lowed his  costs,  or  not  allowed  his  costs,  and  the  other  three  are, 
unless  the  Master  in  taxing  separated  the  costs  of  one .  from  the 
other,  he  would  not  carry  out  the  order  of  the  Court.  Suppose  the 
costs  claimed  by  the  solicitor  from  these  parties  was  a  simoi  of  40/. ; 
if  the  Master  disallowed  a  fourth  part  because  one  of  the  parties 
was  not  allowed  his  costs,  the  solicitor  would  get  only  30/.  instead 
of  40/. ;  but  if,  on  the  other  hand,  the  Master  did  not  make  that 
distinction,  he  would  give  the  40/.,  and  this  would  not  be  carrying 
out  the  intention  of  the  Court. 

The  matter  now  for  consideration  is,  in  what  way  the  intention  of 
the  Court  and  the  principle  of  the  rule  laid  down  by  me  is  to  be 
carried  out  in  taxing  the  costs  in  the  present  instance.  There  is 
here  a  sum  of  money  claimed  for  costs  of  certain  parties,  of  whom 
the  trustee  is  one,  and  the  principle  I  have  laid  down  is,  that  the 
solicitor  is  to  be  entitled  to  his  costs  as  an  ordinary  solicitor  in  re- 
spect of  parties  for  whom  he  appears  unconnected  with  himself. 
Now  if  such  an  apportionment  of  costs  as  that  referred  to  was  here 
made,  it  would  destroy  the  rule  of  the  Court,  because  the 
solicitor  would  *  not  then  get  the  costs  of  the  parties  for  *  688 
whom  he  appears,  those  costs  not  being  at  all  increased  by 
his  being  one  of  those  parties.  Now,  taking  the  same  sum  as  be- 
fore, say  40/.,  as  the  whole  costs,  and  assuming  that  no  extra  costs 
are  incurred  by  the  solicitor  being  himself  one  of  the  defendants, 
the  40/.  will  be,  in  fact,  the  costs  of  the  parties  other  than  the 
solicitor,  and  will  be  the  sum  which,  if  he  did  not  appear  for  him- 
self, he  would  be  entitled  to  receive.  This  being  so,  it  could  not  be 
said,  consistently  with  the  principle  which  I  have  laid  down,  that  he 
is  to  have  any  less  sum ;  but  this  would  be  the  effect  of  applying  the 
rule  of  taxation  referred  to.  It  seems  however  to  me  that  the  un- 
avoidable result  is,  that  the  costs  of  the  parties  for  whom  the  so- 
licitor appeared,  and  for  whom  he  had  a  right  to  appear,  and  for 
which  appearance,  according  to  the  rule  I  have  laid  down,  he  has  a 
right  to  receive  full  costs,  ought  not  to  be  diminished  by  the  cir- 
cumstance of  his  being  a  party  associated  with  them,  that  associa- 
tion not  increasing  the  costs  of  the  client.  I  think,  therefore,  that 
in  taxing  the  costs  of  the  parties  where  he  is  one,  fie  must  be 
allowed  the  costs  as  if  he  was  not  a  party  himself:  I  assume  now, 
that,  upon  looking  into  the  bill  of  costs,  it  does  not  appear  that  any 
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portion  of  it  is  for  costs  which  have  been  occasioned  by  the  solici- 
tor appearing  for  himself  independently  of  other  parties. 

•  Some  further  discussion  then  arose  as  to  the  terms  in  which  the  or- 
der should  be  drawn  up,  and  whether  there  should  be  a  reference  back 
to  the  Master  to*tax  the  costs  in  question,  applying  to  that  taxation 
the  principle  laid  down  by  the  Lord  Chancellor. 

It  being  conceded,  on  the  part  of  the  appellants,  that  noth- 
*  684    ing  would  be  gained  by  the  reference,  it  was  ultimately  *  de- 
termined that  the  order  should  be  drawn  up  in  the  terms 
stated  at  the  end  of  this  report. 

The  appeal  against  the  order  of  the  Vice-Chancellor  upon  the 
petition  of  J.  Watson  -having  been  dismissed  with  costs,  a  question 
arose  as  to  the  costs  of  the  appellants  in  reference  to  their  appeal 
from  the  order  made  on  their  own  petition. 

31r.  Bethell  submitted,  that  the  appeal  musf  be  dismissed  with 
costs,  there  being  no  reason  for  departing  from  the  ordinary  prac- 
tice. 

Mr.  J.  Parker^  contra,  contended  that  the  terms  of  the  order  now 
made  would  show  that  the  Lord  Chancellor  had  proceeded  on  en- 
tirely different  grounds  from  the  Vice-Chancellor,  and  that  under 
these  circumstances  the  appellants  ought  not  to  pay  costs. 

The  Lord  Chancellor.  —  What  the  appellants  contend  for  would 
amount  to  this,  that  when  an  order  pronounced  by  any  of  the  other 
Courts  turns  out  in  discussion  before  me  on  appeal  to  be  right,  I 
am  not  to  dispose  of  the  costs  according  to  the  ordinary  rule,  if 
the  reason  given  by  the  Court  below  is  not  exactly  that  which  I 
think  ought  to  be  acted  upon.  This  would  give  rise  to  a  yqtj  incon- 
venient sort  of  discussion,  and  I  do  not  think  it  would  be  right  in 
principle.  Although  a  party  may  have  succeeded  below  upon 
groimds  which  are  not  satisfactory  to  me,  yet  on  appeal  (le  may 
go  a  little  fiirther,  and  see  whether,  upon  any  grounds,  he  can  sup- 
port the  order  which  has  been  made.^  A  party  coming  here  to 
complain  of  an  order,  complains  not  of  the  reason  given  by  the 

>  Seo  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1371.    But  see  Oriental  Steam  Co.  r. 
Briggs,  8  Jur.  N.  S.  201,  204 ;  10  W.  R.  126,  L.  C. 
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Judge,  but  of  the  act  done  by  the  Court.  Here  the  Court 
has  done  no  mischief,  at  least  *  according  to  my  view  of  the  *  686 
case.  K  I  were  to  look  at  the  reasons,  I  should  think  the 
appellants  were  protected  &om  the  costs,  but  I  do  not  look  at  the 
reasons.  I  look  to  the  substance,  and  at  what  the  appellants  have 
come  here  to  correct ;  and,  as  I  find  nothing  to  correct,  I  think 
they  must  pay  the  costs  of  coming  here. 


ORDER. 

His  Lordship  doth  order  that  the  petition  of  appeal  of  the  defendants,  William 
Piper,  Thomas  Piper,  Mary  the  wife  of  Frank  Dennis  Parkinson,  Sarah  Piper,  John 
Pierson  Linton,  and  Ann  his  wife,  Jane  Piper  and  Jemima  Piper,  from  the  order 
of  the  Vice-Chancellor  of  England  made  in  these  causes,  dated  the  ninth  day  of 
June,  1849,  on  the  original  petition  of  the  petitioners  respecting  the  plaintiffs^ 
bills  of  costs  therein  mentioned,  and  for  re>hearing  such  last-mentioned  petition, 
be  dismissed  with  costs.  And,  as  to  the  petition  of  appeal  of  the  same  defend- 
ants from  the  order  of  the  said  yice-Chancellor  of  the  same  date,  made  on  the 
original  petition  of  the  defendant  John  Watson  respecting  the  bills  of  costs  of 
certain  of  the  defendants^  and  fot  re-hearing  such  last-mentioned  petition  (it 
being  admitted  by  the  petitioners,  by  their  counsel,  that  none  of  the  said  costs 
incurred  or  charged  on  behalf  of  the  defendant  John  Watson  exclusively,  and  it 
appearing  that  the  costs  in  the  said  bills  mentioned,  incurred  or  charged  on  behalf 
of  the  said  defendant  John  Watson  and  his  co-trustees,  and  the  other  defendants 
for  whom  he  acted  as  solicitor  in  these  suits,  or  some  of  them,  were  not  in  any 
manner  increased  by  his  appearing  or  acting  for  himself  and  them  jointly  beyond 
what  they  would  have  been  if  he  had  appeared  or  acted  for  them  solely  and  not 
for  himself  and  them  jointly),  —  it  is  ordered  that  the  said  last-mentioned  petition 
of  appeal. and  re-hearing  be  also  dismissed  with  costs.  And  it  is  ordered  that 
it  be  referred  to  the  taxing  master  of  this  Court,  to  whom  the  taxation  of  qosts 
in  these  causes  is  referred,  to  tax  the  respondent  the  defendant  John  Watson, 
his  costs  of  and  occasioned  by  the  said  two  petitions  of  appeal ;  and  it  is  ordered 
that  such  costs,  when  so  taxed,  be  paid  by  the  appellants  the  said  defendants 
William  Piper,  Thomas  Piper,  Mary,  the  wife  of  Frank  Dennis  Parkinson,  Sarah 
Piper,  John  Pierson  Linton,  and  Ann  his  wife,  Jane  Piper  and  Jemima  Piper, 
to  the  respondent  the  said  defendant  John  Watson. 
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•  686  *  In  the  Matter  of  TOWNSEND,  a  Lunatic, 

AND 

In  the  Matter  of  the  Act  1  Will.  4,  c.  60. 

1860.    January  25. 

Application  of  the  rule  as  to  the  costs  of  proceedings  under  1  Will.  4,  c.  60,  for 
'  the  purpose  of  obtaining  a'reconyejance  of  mortgaged  premises,  to  the  case 
of  a  lunatic  mortgagee  who  was  a  trustee,  and  where  the  existence  of  the 
trust  did  not  appear  on  the  mortgage  deed.^ 

In  this  case  the  mortgaged  premises  were  vested  in  the  Imiatic 
as  trustee  upon  certain  trusts,  under  the  will  of  Jane  Kelson. 
The  petition,  which  was  by  the  mortgagor,  the  husband  of  one  of 
the  cestui  que  trustSy  prayed  a  reconveyance  in  the  usual  terms ; 
that  new  trustees  might  be  appointed  of  the  trust  premises  vested 
in  the  lunatic ;  and  that  the  costs  of  the  application,  and  conse- 
quent thereupon,  might  be  paid  out  of  the  estate  of  the  lunatic. 
The  mortgage  deed  did  not  disclose  the  existence  of  the  trust. 

Mr.  Kinglakey  for  the  petition,  referred  to  the  case  of  In  re 
LeweSy(ji)  and  submitted  that  it  was  distinguishable  from  the 
present,  inasmuch  as  in  that  case  it  clearly  appeared  on  the  face 
of  the  mortgage  deed  that  the  lunatic  was  a  trustee.  In  the  pres- 
ent instance  the  deed  contained  no  such  statement,  nor  was  there 
any  evidence  that  the  mortgagor  had  notice  of  the  fact.  He  relied 
upon  the  authority  of  In  re  Townsend.  (V) 

The  Lord  Chancellor  obl^erved,  that  as  there  was  no  proof 

that  the  mortgagor  had  personal  notice  of  the  fact  that  the  lunatic 

was  a  trustee,  the  present  case  did  not  fall  within  the  prin- 

*  687    ciple  of  the  exception  *  established  In  re  Lewes^  and  that  the 

general  rule  as  recognized  In  re  Townsend  must  prevail. 

The  object  of  the  petition  being,  in  fact,  to  transfer  the  trust 
premises  to  the  new  trustees,  the  costs  were  ultimately  ordered,  as 
*  between  the  lunatic's  estate  and  cestui  que  trusts j  to  be  paid  out  of 
the  trust  estate. 

(a)  Ante,  p.  23.  (b)  2  Phil.  S4S. 

*  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  18S9. 
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MILLER  r.  FRIDDON. 
1850.    Febraaxy  19. 

What  eyidence  is  sufficient  to  justify  the  Court  in  directing  the  usual  preliminary 

inquiries  as  to  parties.' 
Under  what  circumstances  the  Court  thU  hear  a  cause  on  the  merits,  without 

preyioosly  directing  such  preliminary  inquiries. 

The  object  of  the  plaintifis  in  this  suit  was  to  affect  real  estates, 
in  the  hands  of  a  purchaser,  with  the  liability  to  make  good  a  sum 
of  1000/.  charged  thereon  for  the  benefit  of  the  children  of  Alice 
Milner.  The  plaintiffs,  who  stated  themselves  to  be  the  children 
of  Mr.  and  Mrs.  Miller,  produced  evidence  that  Alice  Milner  in- 
termarried with  J.  Miller,  and  that  there  was  issue  of  that  mar- 
riage ;  but  they  did  not  identify  themselves  with  such  issue. 

The  Vice-Chancellor  of  England  having  dismissed  the  bill  on 
the  merits,  the  plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr,  Malins  and  Mr,  BortoUj  for  the  appellants,  were  about  to 
open  the  appeal,  when 

Mr,  J,  Bailt/y  for  one  of  the  defendants,  objected  that  the  title 
of  the  plaintiffs  was  neither  admitted  nor  proved,  and  that  the 
bill  ought  to  be  dismissed. 

*Mr,  RoU  and   Mr.  Freeling^  for   another  defendant,    *688 
submitted,  that  there  being  no  evidence  of  the  plaintiffs' 
identity,  there  was  clearly  not  even  a  primd  facie  case  for  the 
usual  class  inquiry. 

]Ur.  J.  Parker  and  Mr.  Vesep  Dawson  appeared  for  other  parties. 

The  Lord  Ohancellob  observed  that  the  marriage  of  Alice 
Milner,  and  the  fact  of  there  having  been  issue  of  that  marriage, 
was  proved ;  and  that  there  was  ample  evidence  before  him  to 
justify  him  in  directing  the  usual  inquiries  as  to  children ;  bu# 
that  if  all  the  defendants  would  admit  that  the  plaintiffs,  or  any  of 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  218,  S5S,  859,  991. 
VOL.  I.  86  [  545  ] 


*  688  CASES  m  chakceby. 

them,  were  or  was  some  or  one  of  the  children  of  their  alleged 
parents,  he  would  hear  the  case  on  the  merits ;  otherwise  an  in- 
quiry must  be  directed. 

The  defendants  having  declined  to  make  any  such  admission, 
the  usual  reference  to  the  Master  was  made. ' 


♦  689  *  BETWEEN 

THOMAS  CARLISLE  on  behalf  of  himself  and  all  other 
the  Shareholders  in  the  SOUTH-EASTERN  Railway  Company, 
except  the  Defendants  to  this  Suit PlaintifiL 

AND 

The  SOUTH-EASTERN  Railway  Company,  JAMES  MACGRE- 
GOR,  JAMES  RENSHAW,  ROBERT  BROWNE,  HENRY 
LEWIS  SMALE,  JOHN  BRADSHAW,  The  Right  Honour- 
able JAMES  BYNG,  JOHN  CHARLES  JACK,  DANIEL 
WARREN,  WILLIAM  GORDON  THOMSON,  ROBERT 
WILLIAM  KENNARD,  CHARLES  IRONSIDE  and  FRAN- 
CIS CURWEN  SMITH  1 Defendants. 

1850.    April  22,  SO. 

On  a  bill  filed  to  restrain  a  railway  company  from  paying  any  dividend,  either 
declared  or  to  be  declared,  contrary  to  the  provisions  of  an  Act  of  Parlia- 
ment :  Injunction  granted  as  to  future  dividends ;  but  refused  as  to  a  divi- 
dend declared,  on  the  groundHhat  the  plaintiff  showed  no  title  to  share  in 
such  dividend,  and  that  the  general  body  of  the  shareholders  who  were  inter- 
ested in  the  dividend,  was  not  adequately  represented.' 

• 

The  object  of  the  plaintiff  in  this  suit  was  to  restrain  the  South 
Eastern  Railway  Company  from  paying  any  dividend  upon  their 
shares,  either  then  declared  or  thereafter  to  be  declared,  under  the 
circumstances  set  forth  in  the  bill  and  hereinafter  mentioned. 

The  bill  (which  was  filed  on  the  14th  March,  1850),  after  re- 
ferring to  the  Act  of  Parliament  by  which  the  company  was  incor- 
grated,  and  setting  out  various  resolutions  passed  at  meetings  of 
the  company  for  making  certain  lines  of  railway,  and  among  others 

'  S.  C,  2  H.  &  T.  366. 

'  See  Marker  v.  Marker,  9  Hare,  16,  17. 
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a  railway  from  Hastings  to  Ashford,  described  as  the  South  Eastern 
Ashford  to  Hastings  line,  the  construction  of  which  was  then 
contemplated  by  the  company,  stated  *  that  the  South  East-  *  690 
em  Railway  Company  were  not  empowered  by  Parliament 
to  construct  the  last-mentioned  line,  but  that  by  an  Act  of  Parliament 
passed  in  the  year  1845  (8  &  9  Vict.  c.  200),  intituled  "  The 
Brighton,  Lewes,  and  Hastings  Railway  Act,  Hastings,  Rye,  and 
Ashford  Extension  1845,"  the  Brighton,  Lewes,  and  Hastings 
Railway  Company  were  so  empowered :  that  by  sections  89  and  40 
of  that  Act  it  was  enacted  that  it  should  be  lawful  for  the  Brighton, 
Lewes,  and  Hastings  Railway  Company,  with  the  consent  in  writ- 
ing of  the  London  and  Brighton  Railway  Company,  under  their 
common  seal,  by  any  deed  or  instrument  under  their  corporate 
seal,  to  transfer  to  the  South  Eastern  Railway  Company  all  the 
powers  by  that  Act  conferred  with  reference  to  the  purchase  of 
lands  and  execution  of  so  much  of  the  said  railway  by  that  Act 
authorized  as  lay  between  a  certain  point  therein  mentioned  in  the 
parish  of  St.  Leonard  and  Ashford,  and  the  maintenance  and  use 
thereof,  and  the  levying  and  recovery  of  tolls  and  charges  in  re- 
spect of  the  same,  and  on  the  execution  of  such  transfer,  it  should 
be  lawful  for  the  South  Eastern  Railway  Company  to  use,  exercise, 
and  enjoy  all  the  powers  aforesaid,  so  far  as  the  same  related  to 
that  portion  of  the  said  railway,  in  relation  to  which  such  powers 
might  be  transferred  to  them  in  like  manner,  as  though  they  had 
been  specifically  authorized  so  to  do,  in  lieu  of  the  Brighton,  Lewes, 
and  Hastings  Railway  Company,  and  such  portion  of  the  said  rail- 
way, when  executed,  should  be  and  become  part  and  parcel  of  the 
undertaking  of  the  South  Eastern  Railway  Company ;  and  that  for 
the  purpose  of  executing  the  said  railway  it  should  be  lawfal  for 
the  South  Eastern  Railway  Company  to  raise  by  the  creation  of 
new  shares  the  sum  of  410,000/.,  and  when  one-half  the  said  sum 
should  have  been  paid  up,  to  borrow  on  mortgage  the  sum 
of  136,000Z.,  and  also  to  apply  to  the  *  formation  of  the  *691 
said  railway  any  portion  of  the  capital  which  they  were  at 
that  present  time  authorized  to  raise  ;  and  that  by  the  42d  section 
of  the  same  Act  it  was  provided  that  if  so  much  of*  the  railway  by 
that  Act  authorized  to  be  made  as  might  be  transferred  to  the  * 
South  Eastern  Railway  Company  should  not  be  completed  within 
three  years  from  the  completion  of  such  transfer,  it  should  not  be 
lawful  after  the  expiration  of  the  said  period,  for  the  South  Eastr 
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ern  Railway  Company,  unless  authorized  by  Parliament  so  to  do, 
to  pay  any  dividend  until  the  whole  of  the  said  railway  should  be 
opened  to  the  public  for  traffic. 

The  bill  then  stated,  that  by  an  indenture,  dated  the  21st 
August,  1845,  and  made  between  the  Brighton,  Lewes,  and  Hast- 
ings Railway  Company  of  the  first  part,  the  London  and  Brighton 
Railway  Company  of  the  second  part,  and  the  said  South  Eastern 
Railway  Company  of  the  third  part,  and  duly  executed  under  the 
common  seal  of  such  respective  companies,  so  much  of  the  said 
railway  as  was  by  the  last-mentioned  Act  authorized  to  be  made  and 
transferred  to  the  South  Eastern  Railway  Company,  was  trans- 
ferred to  the  South  Eastern  Railway  Company,  and  that  such 
transfer  was  completed  on  the  21st  August,  1845,  upon  the  execu- 
tion of  such  indenture. 

The  bill  then  set  forth  certain  resolutions  of  the  South  Eastern 
Railway  Company  for  raising  the  capital  required  for  the  construc- 
tion of  the  South  Eastern  Ashford  to  Hastings  line,  and  other  lines 
of  railway  authorized  to  be  made  by  the  company,  which  capital  was 
called  No.  8  shares ;  and  also  certain  other  resolutions  of  the  Com- 
pany and  Acts  of  Parliament  for  raising  other  capital  for  the  con- 
struction of  further  works  by  the  company,  which  capital  was  called 
No.  4  shares.  It  appeared,  however,  from  these  resolutions  and  Acts 
of  Parliament,  that  the  holders  of  No.  3  and  No.  4  shares 
*  692  *  would  not  be  entitled  to  receive  any  dividend  on  such 
shares  until  the  whole  of  the  works  for  the  making  of  which 
those  shares  were  created  should  have  been  completed. 

The  bill  then  stated  that,  since  the  10th  September,  1846,  the 
plaintiff  had  purchased  one  hundred  of  the  said  No.  4  shares  in 
the  company,  and  that  such  one  hundred  shares  had  been  duly 
transferred  to  him :  that  he  had  duly  paid  all  the  calls  which  had 
been  made  upon  such  shares,  and  that  he  was  then  the  registered 
proprietor  of  the  same :  that  the  period  of  three  years  from  the 
completion  of  the  transfer  of  so  much  of  the  railway  by  the 
^^  Brighton,  Lewes,  and  Hastings  Railway  Act,  Hastings,  Rye,  and 
Ashford  Extension  1845,"  authorized  to  be  made,  as  was  trans- 
ferred to  the  South  Eastern  Railway  Company,  expired  on  the  21st 
*  August,  1848 ;  and  that  such  portion  of  the  said  last-mentioned  rail- 
way was  not  completed  on  the  said  21st  August,  1848,  and  was 
not  at  the  time  when  the  bill  was  filed  completed  or  near  comple- 
tion :  that  the  defendants  J.  Macgregor,  J.  Renshaw,  R.  Browne, 
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H.  L.  Smale,  J.  Bradshaw,  the  Honourable  J.  Bjng,  J.  C.  Jack, 
D.  Warren,  W.  G.  Thomscm,  R.  W.  Kennard,  C.  Ironside,  and 
F.  C.  Smith,  had  been  for  some  time  past,  and  then  were,  the 
directors  of  the  South  Eastern  Railway  Company :  that  although 
such  portion  of  the  said  last-mentioned  railway  was  not  completed 
within  three  years  from  the  completion  of  such  transfer,  and  was 
not  yet  completed  nor  near  completion,  the  South  Eastern  Railway 
Oompany  had,  notwithstanding  the  prohibition  in  that  behalf  con- 
tained in  the  said  ''  Brighton,  Lewes,  and  Hastings  Railway  Act, 
Hastings,  Rye,  and  Ashford  Extension  1845,"  and  since  the  ex- 
piration of  the  said  period  of  three  years,  paid  and  continued  to  pay 
the  dividends  which  had  been  from  time  to  time  since  that 
*  period  declared  on  the  shares  in  the  South  Eastern  Railway  *  693 
Oompany,  that  is  to  say,  a  half-yearly  dividend  declared  in  the 
month  of  March,  1849,  and  a  half-yearly  dividend  declared  in  the 
month  of  September,  1849 ;  and  that  the  South  Eastern  Railway 
Oompany  and  the  said  directors  contemplated  and  intended  to 
procure  another  dividend  on  the  shares  in  the  South  Eastern  Rail- 
way Oompany,  to  be  declared  by  a  general  meeting  of  the  share- 
holders of  the  company  which  had  been  called  for,  and  was  about 
to  be  holden  on  Thursday,  the  14th  day  of  March  instant ;  and 
that  the  defendants  also  intended  to  pay  such  dividend  forthwith 
after  the  same  should  have  been  declared :  that  under  the  above 
circumstances  the  payment  by  the  defendants  of  any  dividend  on 
any  of  the  shares  in  the  South  Eastern  Railway  Company  had 
been,  since  the  21st  August,  1848,  and  still  was,  wholly  illegal : 
and  that  it  was  wholly  out  of  the  power  either  of  the  directors  of 
the  company,  or  of  any  general  meeting  of  the  shareholders,  law- 
fully to  pay,  or  to  authorize  or  empower  the  payment  of,  any 
dividend  or  any  of  the  shares  in  the  said  company. 

The  bill  prayed,  that  it  might  be  declared  that,  under  the 
circumstances  before  stated,  the  payment  of  any  dividends  by 
the  South  Eastern  Railway  Company  was  illegal,  and  ought  not  to 
be  made ;  and  that  the  South  Eastern  Railway  Company,  and  the 
directors  of  the  company,  and  the  secretary,  treasurer,  bankers, 
and  agents  of  such  company  and  directors  might  be  restrained 
from  paying  any  dividend  upon  any  of  the  shares  in  the  said 
company,  and  that,  whether  such  dividend  should  have  been  de- 
clared, or  should  thereafter  be  declared,  until  so  much  of  the 
said  railway  by  the  said  ^^  Brighton,  Lewes,  and  Hastings  Railway 
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Act,  Hastings,  Bye,  and  Ashford  Extension  1845,"   authorized 
to  be  made,  as  had  been  so  as  aforesaid  transferred  to 

*  694   *  the  South  Eastern  Railway  Company,  should  be  opened  to 

the  public  for  traflBc. 

On  the  14th  March,  1850  (the  day  on  which  the  bill  was  filed), 
a  dividend  on  the  shares  of  the  company  was  duly  declared  at  a 
general  meeting  of  the  shareholders  in  the  usual  manner. 

On  the  16th  March,  1850,  the  plaintiff  moved  before  the  Master 
of  the  Bolls  for  an  injunction  in  the  terms  prayed ;  but  it  being 
then  represented  that  the  company  was  in  possession  of  funds 
applicable  to  the  purpose  of  the  completion  of  the  railway  suflt 
cient  to  enable  the  company  to  pay  the  expenses  of  completing  the 
works,  his  Lordship  allowed  the  motion  to  stand  over  with  respect 
to  the  dividend  which  had  then  been  declared. 

On  the  17th  April,  1850,  the  motion  was  again  brought  on  before 
the  Master  of  the  Bolls,  when  his  Lordship,  in  the  absence  of  any 
proof  of  the  representations  made  to  him  on  the  16th  March, 
granted  the  injunction,  and  at  the  request  of  the  defendants, 
directed  a  case  for  the  opinion  of  the  Court  of  Exchequer,  on  the 
construction  of  the  words  '^  any  dividend  "  in  the  42d  section  of 
the  Act  8  &  9  Vict.  c.  200,  hereinbefore  mentioned. 

The  defendants  now  moved  before  the  Lord  Chancellor  to  dis- 
charge this  order,  (a) 

Mr.  Roundell  Palmer  and  Mr.  J.  Bailpy  in  support  of 

*  695  the  appeal  motion,  relied  on  the  following  points.     *  First. 

The  suit  being  improperly  framed,  inasmuch  as  the  share- 
holders other  than  those  of  the  class  to  which  the  plaintiff  belonged 
were  not  parties,  and  could  not  be  represented  by  the  plaintiff 
with  whom  they  had  no  community  of  interest ;  and  they  referred  to 
Jones  V.  Garcia  del  Bio,  (6)  Long  v.  Yonge,  (c)  Evans  v.  Stokes,  (d) 
Richardson  v.  Larpent,  {e)  Richardson  v.  Hastings,  (g)  Mozley  v. 
Alston.  (K)  Secondly.  The  efii^ct  of  acquiescence  or  delay  in  suing 
where  the  question  arose  on -a  prohibitory  clause  in  an  Act  of 

(a)  The  case  was  heard  hy  the  Lord  Chancellor  at  hia  private  residence ; 
bnt  the  reporters  have  been  kindly  furnished  with  the  means  of  stating  the  oat- 
line  of  the  argument  before  his  Lordship,  and  the  cases  referred  to. 

(6)  Turn.  &  R.  297.  (e)  2  Y.  &  C.  C.  C.  607. 

(e)   2  Sim.  369.  (J)  7  Beav.  823. 

(d)  1  Keen,  24.  (ft)  1  Fhil.  790. 
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Parliament.  Pickford  y.  Uie  Grand  Junction  Railway  Comr 
panpy  (a)  Cohen  v.  Wilkinson,  (6)  Thirdly.  The  right  of  action 
which  each  shareholder  might  have  for  the  payment  of  a  dividend 
on  shares  duly  declared  by  an  incorporated  company  in  the  exer- 
cise of  powers  given  them  by  an  Act  of  Parliament.  In  reference 
to  this  they  cited  the  following  authorities,  as  though  not  precisely 
in  point,  yet  proceeding  on  similar  principles.  Brown  v.  BuUen,  (c) 
Davis  V.  The  Bank  of  England,  (d)  the  observations  of  Lord  Deiv- 
man  in  the  case  of  Coles  v.  The  Bank  of  England,  (e)  Feistel  v. 
King^s  College,  Cambridge,  (g*)  also  the  Act  49  Geo.  3,  c.  121, 
§  12,  which  altered  the  law  as  laid  down  in  Brown  v.  BuUen.  (c) 

Mr.  Bolt  and  Mr.  Bovill,  contra.  —  As  to  the  frame  of  the  suit, 
they  cited  Adair  v.  The  New  River  Company, (K)  Cockburn  v. 
Thompson, (^i^  The  Attorney- General  v.  Heelis,(Jc)  Weld 
V.  Bonham,  (J)  Gray  v.  Chaplin,  (m)  *  Bromley  v.  Smith,  (n)  *  696 
Preston  v.  T%e  Grand  Collier  Dock  Company,  (p)  Bag- 
shaw  V.  The  Eastern  Union  Railway  Company,  (jpi)  and  Mit.  PI. 
pp.  169, 170  (ed.  4).  With  respect  to  the  right  to  sue  at  law  for 
dividends,  they  submitted  that  no  such  action  had  been  ever  tried 
at  law  in  the  case  of  an  incorporated  company,  and  referred  to 
Hague  V.  Dandeson,  (jq)  which  was  the  case  of  a  joint-stock  bank- 
ing company,  where  such  an  action  was  tried,  and  the  right  to  sue 
denied ;  but  the  plaintiff  failed  on  other  grounds. 

April  so. 

The  Lord  Chancellor.  —  So  far  as  regards  the  several  matters 
discussed  before  the  Master  of  the  Bolls,  and  decided  by  his  judg- 
ment, I  entirely  concur  in  the  opinion  he  has  expressed.  After  a 
careM  perusal  of  the  enactments  upon  which  the  question  de- 
pends, it  is,  I  think,  impossible  to  give  to  the  word  "  dividend  " 
any  other  meaning  than  that  of  a  dividend  of  the  South  Eastern 

• 

(a)  3  Railway  Cases,  538. 
.  (&)  Ante,  p.  481 ;  S.  C,  6  Railway  Cases,  741. 

(c)  Douglas,  407.  (Z)*  Ih,  91. 

(d)  2  Ring.  398.  (m)  Ih.  267. 

(e)  10  A  &£.  437,  p.  449.  (n)  1  Sim.  8. 
Ig)  lOReav.  491.  (o)  11  Sim.  327. 
(h)  11  Ves.  429.  (p)  7  Hare,  114. 
(0   16  Ves.  321.  {q)  2  Exch.  741. 
{k)  2  S.  &  S.  67. 
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Railway  Company ;  it  is  the  only  dividend  which  could  be  made. 
I  think  also,  that  there  is  no  proof  of  any  such  acquiescence  as 
can  bar  the  plaintiff  of  the  equity  he  seeks ;  there  is  not  only  no 
proof  of  knowledge  of  the  adverse  right,  and  a  consent  by  con- 
duct in  the  enjoyment  of  it,  but  a  positive  denial  of  any  such 
knowledge.  The  plaintiff  had,  indeed,  the  means  of  knowledge 
from  the  contents  of  the  Acts  under  which  he  derived  his  title, 
and  this  might  have  deprived  him  of  his  equity  in  some  cases  as 
against  a  competing  equity,  but  cannot  deprive  him  of  a  right  to 
enforce  the  provisions  of  an  Act  of  Parliament  in  favour  of  others 

having  no  claim  at  law  or  equity. 
*  697  *  So  much  of  the  case  as  seeks  the  restraint  upon  pay- 
ment of  future  dividends,  is  simply  to  prevent  the  violation 
of  the  Act  of  Parliament,  and  to  prevent  the  distribution  of  any 
of  the  company's  funds  as  dividends  until  certain  works  have  been 
completed.  This  being  a  duty  common  to  all  the  shareholders^ 
and  probably  a  benefit  to  all,  the  bill  on.  behalf  of  the  plaintiff  ajid 
all  other  shareholders,  except  the  directors,  would  be  one  of  the 
ordinary  description,  in  which  the  practice  of  the  Court  permits 
such  representations  in  pleading,^  and  so  fieu*,  I  think  the  pleadings 
proper,  the  case  proved,  and  the  injunction  right ; .  but  here  the 
difficulty  of  the  case  appears  to  me  to  begin. 

The  dividend  was  declared  on  the  14th  of  last  March,  at  which 
time  there  was  no  injunction,  and  however  illegal  and  improper  it 
may  have  been  so  to  violate  the  provisions  of  the  Act,  the  question 
I  am  considering  is,  whether  the  plaintiff  in  this  suit,  constituted 
as  it  is  with  respect  to  parties,  can  maintain  the  injunction  so  fSeur 
as  regards  the  dividend  so  declared.  Suppose  the  injunction 
against  payment  of  such  dividend  had  been  the  only  relief  prayed. 
The  plaintiff  and  others  entitied  to  shares  three  and  four  are  not 
entitled  at  present  to  any  dividend;  but  the  great  body  of  the 
shareholders  of  the  South  Eastern  Railway  Company  are,  or 
rather  would  be,  but  for  the  prdhibition  upon  which  the  injunction 
is  founded.  How  are  these  other  shareholders  represented  7  Not 
by  the  plaintiff  and  those  associated  with  him,  which  in  terms  they 
are,  because  the  bill  contends  that  the  dividend  so  declared  ought 
not  to  be  paid ;  but  all  those  other  shareholders  are  interested  in 
contending  that  it  ought,  and  insist  that  whatever  may  be  the  rule 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  243,  244 ;  Clinch  v.  Financial  Coip. 
L.  R.  4  Ch.  Ap.  117,  122. 
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as  respects  the  company,  the  declaration  of  the  dividend  gave 
to  each  and  every  of  those  in  whose  favour  it  was  made  a 
*  separate  and  distinct  right  to  the  som  so  allotted  to  him,^  *  698 
and  so  created  an  interest  directly  opposed  to  the  case 
made  and  the  relief  prayed  by  the  bill.^  I  do  not  inquire  what 
remedy  each  shareholder  may  have  for  a  dividiend  declared  in  his 
&vour  and  not  paid,  but  the  payment  being  to  be  made  out  of  the 
funds  of  the  company,  the  claim  must  be  adverse  to  the  company^ 
and  cannot  be  represented  by  those  who  take  upon  themselves  the 
interests  of  the  company.  The  cases  of  Davis  v.  Bank  of  Eng- 
landj  (a)  Coles  v.  Ba/r^  of  England^  (b)  show  at  least  that  at  law 
the  title  of  a  party  to  whom  a  dividend  is  payable  is  recognized  as 
a  separate  and  independent  right. 

As  to  the  dividend  declared,  therefore,  there  is  not  only  no  com- 
mimity  of  interest,  but  a  direct  adverse  interest  as  between  the 
plaintiff  and  those  other  shareholders,  and  no  bill  on  behalf  of  the 
two  can  be  maintained.^  This  being  so,  these  shareholders  are  not 
represented  at  all,  for  there  are  no  defendants  representing  their 
interests,  if  that  would  have  been  sufficient,  which  I  by  no  m^ans 
assume ;  the  only  defendants  are  the  directors  as  such,  there  being, 
as  I  believe,  no  allegation  of  their  being  shareholders. 

(a)  Ubi  supra.  (h)  Ubi  supra. 

>  See  Ohio  City  v.  aeveland  and  Toledo  R.R.  Co.,  6  Ohio  St  489 ;  Car- 
penter V.  N.  York  and  N.  Hav.  R.R.,  5  Abbott  Fr.  277 ;  King  v.  Paterson  R. 
Co.,  6  Dutch.  (N.  J.)  82,  504 ;  Angell  &  Ames'  Corp.  (9th  ed.)  §  557  and  notes. 

'  Where  the  company  has  no  surplus  earnings,  it  may  be  restrained  from 
paying  a  dividend  already  declared.  Carpenter  v.  N.  York  and  N.  Hav. 
R.R.  Co.,  5  Abbott  Pr.  277.  See  2  Redf.  Railways  (3d  ed.),  610,  611 ;  Stringer's 
Case,  L.  R.  4  Ch.  Ap.  475. 

'  It  IS  generally  necessary  in  order  to  enable  a  plaintiff  to  sue  on  behalf  of 
hinuelf  and  others  who  stand  in  the  same  relation  with  him  to  the  subject  of  the 
suit,  that  it  should  appear  that  the  relief  sought  by  him  is  beneficial  to  those 
whom  he  undertakes  to  represent;  Gray o.  Chaplin,  2  S.  &  S.  267 „ 272 ;  Moseley 
V.  Cressey's  Company,  L.  R.  1  Eq.  405 ;  12  Jur.  N.  S.  46,  V.  C.  W. ;  Bain- 
bridge  V.  Burton,  2  Beav.  539 ;  Story  £q.  Fl.  §§  113,  131-134 ;  Colman  v. 
Eastern  Counties  Railway  Co.,  10  Beav.  1,  18;  Mullock  v.  Jenkins,  14  Beav. 
628 ;  Williams  o.  Salmond,  2  K.  &  J.  463 ;  2  Jur.  N.  S.  251 ;  Robson  v. 
Dodds,  L.'R.  8  Eq.  301 ;  and  where  it  does  not  appear  that  all  the  persons  in- 
tended to  be  represented  are  necessarily  interested  in  obtaining  the  relief  sought, 
such  a  suit  cannot  be  maintained.  Van  Sandau  v.  Moore,  1  Russ.  465 ;  LoycII 
0.  Andrew,  15  Sim.  581,  584 ;  11  Jur.  485 ;  Bainbridge  o.  Burton,  2  Beav.  539 ; 
Thomas  v.  Hobler,  4  De  6.  F.  &  J.  199 ;  8  Jur.  N.  S.  125,  L.  C. ;  1  DaiL  Ch. 
Pr.  (4th  Am«  ed.)  240,  243. 
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The  result  is,  that  those  shareholders  whose  dividends  are  thus 
stopped  ard  not  in  any  shape  parties  to  this  suit,  nor  can  they  in 
any  manner  intervene  in  it ;  but  they  are  most  grievously  afifected 
by  the  injunction,  if  it  ought  not  to  have  affected-  the  dividend 
declared ;  and  in  what  situation  does  the  order  leave  them  and  the 
company?  The  injunction  cannot  deprive  these  shareholders  of 
any  remedy  they  may  be  entitled  to  at  law  or  equity  for  pay- 
ment of  the  declared  dividend,  or  protect  the  company 
*  699  *  against  any  such  claim.  Each  shareholder  may,  there- 
fore, institute  proceedings  for  that  purpose,  and  in  each 
case  the  company,  if  they  can  support  an  injunction,  would  have 
to  obtain  it  in  each  particular  case,  a  course  of  proceeding  leading 
to  infinitely  more  litigation  and  difficulty  than  would  arise  firom 
making  all  the  shareholders  parties  to  the  plaintiff's  bill,  if  that  were 
necessary.  In  neither  case  would  the  course  of  proceedings  be  satr 
isfactory,  or  well  adapted  to  meet  the  exigencies  of  the  case ;  but  this 
possible  state  of  things  has  been  foreseen,  and  no  remedy  suggested. 

In  Mozley  v.  Alston^  (a)  I  am  reported  to  have  said, ''  where 
the  grievance  complained  of  is  common  to  a  body  of  .persons  too 
numerous  to  be  all  made  parties,  the  Court  has  permitted  one  or 
more  of  them  to  sue  on  behalf  of  all,  subject,  however,  to  this 
restriction,  that  the  relief  which  is  prayed  must  be  one  in  which 
the  parties  whom  the  plaintiff  professes  to  represent,  have  all  of 
them  an  interest  identical  with  his  own :  for  if  what  is  asked  may 
by  possibility  be  injurious  to  any  of  them,  those  parties  must  be 
made  defendants,  because  each  and  every  of  them  may  have  a 
case  to  make,  adverse  to  the  interests  of  the'  parties  suing.  Tay- 
lor V.  SalmaUy  (6)  Walltoorth  v.  Holt,  (c)  If,  indeed,  they  are 
BO  niunerous  that  it  is  impossible  to  make  them  all  defendants, 
that  is  a  state  of  things  for  which  no  remedy  has  yet  been  pro- 
vided." ^  In  Richardson  v.  Larpent  (d)  and  Evans  v.  Stokes^  (e) 
the  difficulty  occurred,  but  the  objection  prevailed.  Many  cases 
may  occur,  in  which  this  difficulty  must  lead  to  a  failure  of  jus- 
tice, and  it  is  much  to  be  wished  that  some  remedy  could  be  sug- 
gested for  it. 

(a)  1  Phil.  79S.  (d)  Uhi  tupra. 

lb)  4  M.  &  C.  184.  (e)   Ubi  supra. 

(0  76.619. 

^  See  1  Dan.  Ch.  Fr.  (4Ui  Am.  ed.)  243;  Fawoett  v.  Lawrie,  1  Dr.  &  S. 
192,  203. 
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*  I  have  in  this  case  only  to  deal  with  the  case  as  I  find  *  700 
it  upon  these  pleadings,  and,  in  truth,  the  real  difficulty  so 
leading  to  a  failure  of  justice,  does  not  arise  in  this  case.  Until 
the  dividend  was  actually  declared,  the  plaintiff's  remedy  was  with- 
out difficulty ;  and  his  failure,  as  to  part  of  what  he  asks,  arises 
only  from  his  being  too  late  in  his  application.  Had  the  dividend 
been  paid  as  well  as  declared,  he  could  not,  in  such  a  suit  as  this, 
hftve  asked  for  repayment  from  the  shareholders ;  and  for  the  pur- 
poses of  this  suit,  and  the  form  in  which  it  is  brought  before  me,  I 
consider  the  two  cases  as  falling  within  the  same  principle. 

My  order  therefore  is,  that  so  much  of  the  injunction  as  restrains 
the  payment  of  any  dividends  declared  before  the  iiyunction  be 
discharged,  and  that  the  rest  of  the  order  be  affirmed. 
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ACCOUNT. 

Where  an  entry  in  an  administrator's  account,  which  had  been  settled,  was 
shown  to  be  fraudnlently  made,  the  whole  account  was  opened,  not- 
withstanding the  lapse  of  forty  years  since  the  death  of  the  intestate, 
seventeen  since  the  settlement  of  the  account,  and  more  than  two  since 
the  discovery  of  the  entry  complained  of. 
Special  directions  inserted  in  a  decree  for  the  protection  of  the  accounting 
party.  —  Allfrey  v.  AJUfrey,  87. 
ACKNOWLEDGMENT  BY  MARRIED  WOMAN.    See  Equity,  8. 
ACTION  AT  LAW.    See  Patent. 
ACT  OF  PARLIAMENT. 

The  title  cannot  be  resorted  to  for  the  purpose  of  construing  the  provisions 
of  an  Act  of  Parliament.  —  Hunter  v.  Nockoldsj  640. 
See  Practice,  17.    Railway  Company. 
ADMINISTRATION  OF  ASSETS. 

1.  The  rule,  which  prevents  a  creditor  from  proceeding  with  an  action  for  the 

recovery  of  his  debt  after  a  decree  in  an  administration  suit,  is  applicable 
to  the  case  of  a  creditor  proceeding  in  a  foreign  Court,  and  will  render 
him  liable  to  the  costs  of  an  application  to  restrain  him  after  he  has 
received  due  notice  of  the  decree.  —  Oraham  v.  Maxwdl,  71. 

2.  A  bill  was  filed  by  a  specialty  *  creditor  for  the  administration  of  an    *  702 

intestate^s  estate,  praying  also  accounts  relative  to  the  carrying 
on  of  the  intestate^s  business  by  his  administratrix.  Soon  after,  a  purely 
creditor's  suit  was  instituted  by  another  party  and  a  decree  obtained. 
The  Court  refused  to  stay  the  proceedings  in  the  first  suit,  holding  that 
it  embraced  an  object  not  provided  for  by  the  decree  in  the  second 
suit.  —  Underwood  v.  «7ee,  276. 

3.  The  administratrix  of  a  deceased  partner  assigned  all  the  interest  of  that 

partner  in  the  partnership  premises  unto  or  in  trust  for  the  parties  en- 
titled to  his  estate.  Held,  that  this  assignment  did  not  deprive  the 
administratrix  of  her  right  to  claim,  as  part  of  the  deceased  partner's 
estate,  an  interest  in  a  renewed  lease  which  the  intestate's  copartners 
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had  taken  after  hla  decease.  Hdd  also,  in  this  case  on  motion,  that 
the  administratrix  was  entitled  to  a  receiver  in  respect  of  the  intestate^s 
share  of  the  partnership,  including  the  renewed  lease.  Hddj  also,  that 
the  parties  to  or  in  trust  for  whom  the  assignment  had  been  made  were 
not  necessary  parties  to  the  suit.  —  Clegg  y.  Fishwick,  294. 
4.  A  bill  was  filed  by  a.  legatee  against  the  executors  of  a  testator  for  the 
payment  of  his  legacy.  Upon  the  executors  paying  into  Court  the 
amount  of  the  legacy,  together  with  the  costs  of  the  suit  to  the  plaintiff^ 
the  bill  was  ordered  to  be  dismissed  against  all  the  executors  except 
one,  who  was  the  representative  of  an  incumbrancer  of  the  legacy, 
and  between  whom  and  the  plaintiff  a  question  of  account  was  raised 
in  the  suit.  —  Sawyer  y.  MiUs,  S90. 

See  Account. 

AFFIDAVIT.    See  PiucncB,  1. 

ALIENATION.    See  Deyiseb.    Heir. 

AMENDING  BILL.    See  Practice,  15. 

ANSWER.    See  Pbacticb,  3,  8,  10.  22. 

APPEAL.    See  Practice,  7,  9,  14, 19,  20,  21,  26. 

AtlREST.    See  Practice,  16. 

ASSIGNEE  OF  CHOSE  IN  ACTION.    See  Chose  in  AcnoN. 
ATTACHMENT.    See  Practice,  16. 

♦  703    ♦  BENGAL  GOVERNMENT  NOTES. 

Bengal  government  notes  are  land  within  the  meaning  of  the  Act  1 
Will.  4,  c.  60.  — /n  re  Dyce  Sombre,  101. 

BILL  OF  REVIEW.    See  Pleadinq. 
BREACH  OF  TRUST.    See  Executor. 

CESTUI  QUE  TRUST.    See  Trustee,  2. 
CHARITY. 

1.  Under  what  circumstances  the  Court  will  make  an  order  for  filling  up 

yacancies  in  charity  trustees  under  the  Municipal  Corporation  Act. 
—  In  re  Shrewsbury  Charities,  84. 

2.  The  Court  will  not  make  an  order  for  filling  up  the  vacancies  in  charity 

trustees  by  the  appointment  of  particular  individuals  without  a  reference 
to  the  Master.  —  In  re  Shrewsbury  School,  85. 

3.  Where  the  trustees  of  a  charity  were  possessed  of  funds,  in  reference  to  the 

application  of  which  there  were  either  no  specific  directions,  or  which,  for 
some  reason  or  other  it  appeared  could  not  be  advantageously  applied 
in  the  execution  of  existing  trusts :  Held,  that  the  Court  had  jurisdiction 
to  entertain  an  application  under  Sir  Samuel  Romilly^s  Act,  52  Geo.  3, 
c.  101,  for  a  reference  to  the  Master  to  approve  of  a  scheme,  including 
the  question  whether  it  would  be  beneficial  or  not  to  obtain  an  Act  of  Par^ 
liament  in  respect  of  matters  with  which  the  Court  had  no  jurisdiction  to 
interfere.  Terms  upon  which,  in  cases  of  this  kind,  the  Court  allows  the 
attendance  of  parties  before  the  Master.  —  In  re  Shrewsbury  Orammar 
Schoolj  324. 
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4.  Bequest  to  the  corporation  of  R.  on  certain  trusts  for  the  benefit  of  the 
poor  of  the  town  of  R.,  with  a  proviso  that,  if  the  corporation  of  R. 
should,  for  one  whole  year,  neglect  to  observe  the  directions  of  the 
will,  the  gift  should  be  utterly  void,  and  the  property  be  transferred  to 
the  corporation  of  L.  in  trust  for  a  hospital  in  the  town  of  L.  Afler 
the  corporation  of  R.  had  acted  in  disregard  of  the  directions  of  the 
will,  with  the  knowledge  of  the  corporation  of  L.  and  the  hospital,  for 
more  than  twenty  years,  a  suit  was  instituted  on  behalf  of  the  hospital, 
claiming  the  property  under  the  proviso :  Hdd,  first,  that  a  contingent 
limitation  over,  of  property,  from  one  charity  to  another,  is  not  within 
the  principle  of  the  rule  against  perpetuities ;  and  therefore,  that 
*  the  limitation  in  question  was  no  infringement  of  that  rule.  *  704 
Secondly.  That  the  limitation  might  well  take  effect,  notwith- 
standing the  rule,  that  a  charitable  purpose  shall  not  be  disappointed  by 
the  neglect  of  the  trustee ;  the  testator,  in  this  case,  having  expressly 
made  the  gifl  over  to  depend  upon  the  conduct  of  the  trustee.  Thirdly. 
That  the  delay  of  the  plaintiffs  in  making  their  claim  furnished  no  ground 
of  defence  against  it,  either  to  the  corporation  of  R.  or  to  the  Attorney- 
General,  as  representing  the  general  interests  of  the  charity  in  that 
town.  —  ChrisVa  Eospital  v.  Orainger^  460. 
CHOSE  IN  ACTION. 

Notwithstanding  the  rule,  that  the  assignee  of  a  chose  in  action  takes  it  sub- 
ject to  all  equities  subsisting  against  it  in  the  hands  of  the  assignor, 
the  parties  entitled  to  such  equities  may  lose  their  right  to  enforce 
them  sgainst  the  assignee,  by  neglecting  to  give  him  timely  notice  of 
any  fact  to  which  they  have  been  accessory,  tending  to  mislead  him  as 
to  the  real  interest  of  the  assignor. 

An  agreement  between  a  merchant  and  a  ship-owner  for  a  partnership  in  a 
particular  voyage  of  a  ship  belonging  to  the  latter,  was  carried  into 
effect  by  two  instruments,  —  one  a  charter-party,  by  which  one-half  of 
the  freight  at  a  certain  sum  per  ton  per  month  was  made  payable  by 
the  merchant  to  the  ship-owner,  by  monthly  instalments  during  the  voy- 
age, and  the  rest  on  the  return  of  the  ship ;  the  other,  a  memorandum 
of  sgreement,  which  provided  that  the  parties  should  be  liable  for  the 
expenses  and  interested  in  the  profits  of  tlie  voyage  in  equal  moieties. 
While  the  ship  was  at  sea,  the  ship-owner  deposited  the  charter-party 
with  his  bankers  as  a  security  for  a  balance  then  due  on  his  account, 
with  an  order  indorsed  thereon,  addressed  to  the  merchant,  to  pay  the 
freight,  thereafter  to  become  due,  to  the  bankers.  Notice  of  the  de- 
posit and  indorsement  was  some  time  afterwards  given  to  the  merchant, 
who  accordingly  paid  the  subsequent  instalments,  as  they  fell  due,  to  the 
bankers,  without  informing  them  of  the  agreement :  but  upon  the  return 
of  the  ship,  the  ship-owner  having  in  the  mean  time  become  bankrupt, 
and  the  voyage  having  turned  out  a  losing  one,  the  merchant  refused 
to  make  any  further  payment,  on  the  ground  that,  by  virtue  of  the 
agreement,  which  was  then  for  the  first  time  brought  to  the  knowledge  of 
the  bankers,  he  was  liable  only  for  half  the  freight  made  payable  by  the 
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charter-party.  Edd^  however,  that  although  the  bankers  claimed  onlj 
as  assignees  of  a  chose  in  action,  the  merchant  having  enabled  the 

*  706       ship-owner,  by  means  of  the  charter-party,  to  hold  himself  out  *  as 

entitled  to  the  whole  freight,  and  having  neglected  to  imdeceive  the 
bankers  on  that  point  as  soon  as  he  found  that  they  had  taken  a 
security  upon  the  faith  of  such  apparent  title,  he  was  precluded  from 
afterwards  asserting  any  equity  inconsistent  with  that  title;  and  the 
decree  below,  restraining  an  action  brought  by  the  bankers  for  the 
whole  balance  of  the  freight  due  under  the  charter-party  was  accord- 
ingly reversed.  — Mangles  v.  Dixon,  437. 

COLLEGE  STATUTES. 

The  words  **  A  Collegii  emolumentis  reeedere,^^  in  college  statutes,  held  to 
import  an  absolute  forfeiture  of  a  fellowship,  and  not  merely  a  temporary 
suspension  of  the  right  to  receive  the  emoluments  thereof. 
The  word  **  discedere""  in  college  statutes,  as  applied  to  a  fellow  vacating  his 
fellowship,  held  not  to  be  confined  to  a  vacancy  by  death.  —  In  re  8t, 
Catherine's  ffaU,  Cambridge,  478. 

COMMISSION  OF  LUNACY.    See  Lunacy,  4,  6. 

COMMITTEE  OF  LUNATIC.    See  Lunacy,  2,  6. 

CONDITIONS  OF  SALE.    See  Vendor  and  Purchaser,  2. 

CONSENT  OF  PARTIES.    See  Practice,  9. 

CONSTRUCTIVE  NOTICE. 

On  the  marriage  of  the  defendant  with  A.  B.,  who,  -under  the  will  of  her 
former  husband,  was  entitled  to  certain  real  estates  charged  with  a 
legacy  of  2000Z.  payable  to  C.  D.  a  feme  sole,  the  defendant  had  notice 
that  C.  D.,  while  sole,  had  released  this  legacy  to  A.  B.  and  that  A.  B. 
had  in  consequence  devised  to  C.  D.  a  certain  part  of  the  real  estates : 
ffdd,  that  the  knowledge  of  these  facts  rendered  it  incumbent  on  the 
defendant  to  make  further  inquiries,  and  affected  him  with  constructive 
notice  of  an  equitable  title  acquired  by  the  husband  of  C.  D.,  under  a 
subsequent  agreement  with  A.  B.,  to  have  the  devised  estate  conveyed 
to  him. 
At  the  time  of  the  defendant's  marriage  with  A.  B.,  the  husband  of  C.  D.  was 
in  possession  as  tenant  of  the  estate  in  question.  Qucere,  whether  this 
circumstance  alone  would  aflfect  the  defendant  with  constructive  notice 
of  the  real  interest  which  the  husband  of  C.  D.  had  in  the  estate. 
Issues  directed  to  ascertain  the  facts  on  which  the  title  of  the  husband  of  C. 
D.  depended. — Penny  v.  Watts,  160. 

♦706       ♦CONTEMPT  OF  COURT. 

Observations  by  the  Lord  Chancellor  upon  the  irregularity  and  impro- 
priety of  private  communications  to  a  Judge  upon  a  matter  publicly 
before  him,  such  communications  being  a  high  contempt  of  Court.  —  In 
re  Dyce  Sombre,  116. 

CONTINGENCY. 

A  reversion  depending  upon  the  contingency  of  a  tenant  for  life  dying  with- 
out issue,  the  tenant  for  life  being  fifly-six  years  of  age,  and  married, 
and  his  wife  being  in  her  fifty-fourtii  year,  and  the  only  issue  of  the 
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marriage  haying  been  a  still-born  child  eleven  years  previously,  is  the 
subject  of  estimate  or  calculation.  —  Booihby  v.  Boothby,  604. 

CORONER. 

Certain  freeholders  of  the  county  of  S.  presented  a  petition  to  the  Lord 
Chancellor,  praying  that  the  writ  issued  for  the  election  of  a  coroner 
might  be  set  aside,  or  its  execution  stayed  until  after  a  meeting  at 
quarter  sessions,  at  which  the  magistrates  of  the  county  intended  to 
propose  a  division  of  the  office.  The  Lord  Chancellor,  in  the  absence 
of  any  authority  in  support  of  the  application,  refused  to  interfere.  — 
In  Caronership  of  8<Uop,  877. 

COSTS.    See  Administbation  of  Assets,  1.    Practice,  6,  IS,  16,  18,  19, 
24,  26,  27. 

COVENANT.    See  Infant. 

CREDITOR.    See  Administration  of  Assets,  1,  2. 

DEVISEE.    See  Heir. 

DISMISSING  BILL.    See  Administration  of  Assets,  4.    Practice,  4,  21. 

ENROLMENT.    See  Winding-up  Act,  9. 
EQUITY. 

1.  The  right  and  property  of  an  author  or  composer  of  any  work,  whether 

of  literature,  art,  or  science,  in  such  work  unpublished  and  kept  for  his 
private  use  or  pleasure,  entitles  the  owner  to  wi^thhold  the  same 
altogether,  or  so  far  as  he  may  please,  from  the  *  knowledge  of   *  707 
others ;  and  the  Court  will  interfere  to  prevent  the  invasion  of 
this  right  by  the  publication  of  a  catalogue  containing  a  description  of 
such  work.  — Prince  Albert  v.  Strange,  25. 

2.  The  bill  alleged  that,  at  the  time  of  executing  a  voluntary  settlement,  the 

settlor  was  insolvent  or  in  embarrassed  circumstances,  or  indebted  to 
divers  persons :  Held,  in  the  absence  of  any  proof  of  actual  insolvency, 
that  the  mere  fact  of  the  settlor  then  owing  some  debts  was  not  suffi- 
cient to  invalidate  the  settlement. 
In  this  case  there  was  no  allegation  of  any  debt  owing  to  the  plaintiff  at  the 
date  of  the  settlement,  but  the  fact  was  proved  by  evidence  in  the 
cause:  Held,  that  this  circumstance,  though  forming  no  ground  for 
deciding  at  once  against  the  validity  of  the  settlement,  laid  the  founda- 
tion for  inquiry ;  and  the  Court  accordingly  directed  a  reference  to 
inquire,  what  debts  were  owing  by  the  settlor  at  the  time  of  executing 
the  settlement,  and  at  his  death,  and  what,  at  the  time  of  the  settle- 
ment, was  the  amount  of  the  settlor^s  property  not  included  in  it.  — 
Skarfy.  Soidby,  364. 

3.  By  a  parol  antenuptial  agreement,  it  was  agreed,  that  the  husband  should 

take  a  certain  portion  of  the  wife^s  property,  and  that  the  residue 
should  be  settled  for  her  separate  use.  This  agreement  was  carried 
out  so  far  as  related  to  the  husband ;  but  no  settlement  was  made  on 
the  wife.  The  wife  subsequently  to  her  marriage  filed  her  bill  by  her 
next  friend,  stating  these  facts,  and  praying  that  her  interest  in  certain 
vol.  I.  36  [  661  ] 
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property  consisting  of  real  estate  coming  to  her  might  be  declared 
accordingly.  The  husband,  by  his  answer,  admitted  the  statements  in 
the  bill.  A  deed  was  then  prepared,  purporting  to  be  a  settlement  on 
the  wife,  in  pursuance  of  the  agreement,  and  giving  her  a  power  to  dis- 
pose of  her  property  by  will.  This  deed,  though  signed  by  the  wife, 
was  not  acknowledged  by  her.  She  made  a  will,  disposing  of  her 
property  in  favour  of  her  husband  and  other  parties,  and  died.  The 
husband  then  filed  a  supplemental  bill,  praying,  as  against  the  heir  of 
the  wife,  that  the  parol  agreement  might  be  carried  into  effect,  that  the 
want  of  an  acknowledgment  might,  if  necessary,  be  supplied,  and  that 
the  will  of  the  wife  might  be  established  as  a  valid  execution  of  the 
power  given  to  her  by  the  deed.  Held^  first,  that,  in  a  suit  thus  framed 
'  there  was  no  case  established  in  point  of  proof  as  against  the  heir ; 
secondly,  that  the  contract  so  entered  into  before  marriage,  there  being 
nothing  but  marriage  following,  could  not  be  carried  into  effect  under 
the  Statute  of  Frauds ;  and,  thirdly,  that  the  Court  would  not  supply 

*  708       the  want  of  the  acknowledgment,  as  *  tending  to  destroy  the  protection 

which  the  law  throws  around  married  women.  — Lassence  v.  Tiemey,  551. 

See  Trustee. 
EVIDENCE.    See  Practice,  7. 
EXCEPTIONS  TO  ANSWER.    See  Prachcb,  8. 
EXECUTOR. 

1.  Two  or  three  executors,  with  the  knowledge  that  there  were  unsettled 

accounts  subsisting  at  the  testator^s  death  between  the  testator  and 
their  co-executor  in  respect  of  which  they  had  reason  to  believe  that 
the  latter  was  considerably  indebted  to  the  estate,  took  no  effectual 
steps  to  compel  him  to  account  and  pay  or  secure  the  balance  due  for 
several  years  after  the  trustees^  death,  at  the  end  of  which  he  became 
bankrupt.  The  solvent  executors  being  unable  to  prove  that  an 
attempt  to  recover  the  money  at  an  earlier  period  would  have  been 
fruitless,  were  decreed  to  make  good  the  loss,  as  having  been  occa- 
sioned by  their  wilful  neglect  and  default. 
It  is  the  duty  of  executors,  no  less  than  of  trustees,  to  keep  a  check  upon 
each  other^s  conduct,  and  an  executor  is  equally  chargeable  with 
neglect  in  allowing  a  part  of  the  estate  to  remain  outstanding  in  an 
improper  state  of  investment,  whether  the  party  in  whose  hands  it  is  so 
outstanding  be  a  co-executor  or  a  stranger.  —  Styles  v.  Ouy,  422. 

2.  Under  a  decree  against  executors  for  the  common  accounts,  each  is 

chargeable  only  with  his  actual  or  constructive  receipts;  and,  there- 
fore, in  such  a  suit  an  executor  will  escape  liability,  by  showing  either 
that  he  has  been  wholly  passive,  or  that  he  has  only  acted  so  far  as  it 
was  necessary  to  enable  his  co-executor  to  administer  the  estate ;  but 
secus,  where  he  is  sought  to  be  made  liable  for  wilful  neglect  and  de- 
fault. —  TerreU  v.  Matthews,  483,  n. 

FELLOWSHIP.    See  College  Statutes. 

FINES  AND  RECOVERIES  ABOLITION  ACT.    See  Lunacy,  10* 
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FORMA  PAUPERIS,  SUING  IN.    See  Practice,  18. 
FRAUDS,  STATUTE  OF.    See  Equity,  3. 

•  GENERAL  ORDERS.     (29  Order  of  May,  1845.)     See  Practice,  6.    ♦  709 

HEIR. 

Observations  on  the  practical  consequences,  in  possible  cases,  of  tbe  doctrine 
established  in  Spackman  v.  Tinibrdl  (8  Sim.  253),  that  an  heir  or  dev- 
isee may,  by  alienation  of  the  descended  or  devised  estates,  place 
them  out  of  the  reach  of  the  ancestor's  or  devisor^s  creditors,  while  he 
remains  personally  liable  to  them  for  the  value  of  the  estates.  —  Pimm 
V.  Insall,  449. 

HUSBAND  AND  WIFE. 

A  married  woman  entitled  for  her  separate  use  to  the  dividends  of  certain 
stock  standing  in  the  names  of  trustees,  of  whom  her  husband  was  one, 
permitted  these  dividends  for  a  number  of  years  to  be  paid  to  the  hus- 
band's bankers  to  his  separate  account :  it  appeared  also,  by  the  evi- 
dence, that  he  made  use  of  these  funds  as  his  own  property.  Held^ 
that  a  course  of  dealing  was  proved,  as  existing  between  the  husband 
and  wife,  which  showed  that  the  money  was  paid  to  the  husband,  as 
husband  and  not  as  trustee ;  and  that  this  being  done  with  the  assent 
and  acquiescence  of  the  wife,  disentitled  her  from  claiming  any  part  of 
the  money  as  against  the  estate  of  the  husband.  —  Caton  v.  liideoutt  599. 
See  Constructive  Notice.    Equity,  3.    Marriage  Settlement. 

INFANT. 

A  covenant  by  an  infant  heiress  and  her  intended  husband,  in  marria^  arti- 
cles, to  settle  the  descended  estate  on  the  issue  of  the  marriage,  though 
effectual  to  defeat  any  alienation  by  the  husband  and  wife  during  the 
coverture,  inconsistent  with  the  articles,  is  not  in  itself  an  alienation  of 
the  estate,  and,  therefore,  has  not  the  effect  of  withdrawing  it  from  the 
claims  of  the  ancestor's  creditors  in  a  suit  subsequently  instituted  by 
them  for  payment  of  his  debts. 

Whether  a  settlement  executed  pursuant  to  such  articles  after  the  institution 
of  such  suit,  would  have  that  effect,  qucere,  — Pimm  v.  Inaallf  449. 

See  Lunacy,  4. 
INJUNCTION. 

1.  The  Court  will  interfere  by  injunction,  to  prevent  a  party  availing 

himself  in  any  manner  of  a  title  arising  out  of  a  violation  of  *  right    *  7 10 
or  breach  of  contract  or  confidence. 

The  cases  in  which  the  Court  refuses  to  interfere  by  injunction  until  the  legal 
right  is  established  at  law  have  no  application  to  cases  in  which  the 
Court  exercises  an  original  and  independent  jurisdiction  to  prevent  a 
wrong  arising  from  a  violation  of  right  or  breach  of  contract  or  confi- 
dence. 

A  party  having,  at  the  suit  of  A.  and  B.,  submitted  to  an  injunction  restrain- 
-  ing  him  from  publishing  certain  etchings,  the  work  of  A.  and  B. 
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respectiyely,  cannot  object  to  an  injunction  granted  on  the  application 
of  A.  restraining  the  publication  of  a  catalogue  or  description  of  the 
etchings,  on  the  ground  that  it  is  too  extensive,  as  not  clearly  identify- 
ing which  of  such  etchings  belong  exdusiyely  to  A. — Prince  Albert  v. 
Strange^  25. 

2.  Upon  an  application  for  an  injunction  to  restrain  the  bi^ch  of  an  agree- 

ment, the  Court  ordered  the  motion  to  stand  over,  with  liberty  for  the 
plaintiff  to  take  proceedings  at  law.  The  plaintiff  thereupon  brought 
his  action,  and  recovered  a  sum  of  500/.  by  way  of  liquidated  dami^ges, 
and  then  renewed  his  application  for  an  injunction.  The  Court,  under 
these  circumstances,  refused  to  interfere.  —  Sainter  v.  Ferguson,  286. 

3.  Injunction  decreed  to  restrain  a  solicitor  from  communicating  to  a  party, 

who  was  suing  a  former  client,  documents  or  matters  of  evidence  which 
had  come  to  the  possession  or  knowledge  of  the  solicitor  in  respect  of 
his  employment  for  such  client,  and  to  restrain  the  party  suing  from 
using  in  his  action,  or  otherwise,  any  documents  or  matters  of  evidence 
which  he  had  so  obtained. — Leiois  v.  Smith,  417. 

4.  A  railway  company,  by  their  Act,  had  power  to  make  a  railway  from  £. 

to  F.  The  original  undertaking  being  found  impracticable,  the  majority 
of  the  shareholders  agreed  to  construct  a  railway  from  E.  to  L.,  a  very 
small  portion  of  the  line  originally  contemplated.  An  injunction  was 
granted  at  the  suit  of  an  individual  shareholder,  restraining  the  com- 
pany from  making  that  limited  portion  only.  — Cohen  y.  Wilkinson,  481. 

5.  On  a  bill  filed  to  restrain  a  railway  company  from  paying  any  dividend, 

either  declared  or  to  be  declared,  contrary  to  the  provisions  of  an  Act 
of  Parliament :  injunction  granted  as  to  future  dividends ;  but  refused 
as  to  a  dividend  declared,  on  the  ground  that  the  plaintiff  showed  no 
title  to  share  in  such  dividend,  and  that  the  general  body  of  the  share- 
holders, who  were  interested  in  the  dividend,  were  not  adequately 
represented.  —  Carlisle  v.  The  South  Eastern  Railway  Company,  689. 

See  Practice,  1,  11,  19,  27. 

•  711      ♦  ISSUE.    See  Practice,  21 . 


JOINT-STOCK  COMPANY.    See  Winding-up  Act,  1848.    Wind- 
ing-up Amendment  Act. 


LANDS  CLAUSES  CONSOLIDATION  ACT.   1845. 

1.  Where  a  party  has  a  beneficial  interest  in  property  proposed  to  be  taken 
by  a  railway  company,  it  is  competent  for  the  company  to  deal  with 
him  solely  in  respect  of  such  interest ;  and  in  giving  the  bond  and  com- 
plying with  the  other  requirements  of  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  it  is  requisite  for  the  company  only  to 
have  regard  to  the  particular  interest  of  the  party  from  whom  they  so 
purchase. 
The  circumstance,  that  the  original  taking  possession  by  the  company  had 
been  irregular,  from  the  insufiicient  amount  of  the  bond  given,  is  no 
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objection  to  a  subsequent  bond  given  in  a  sufficient  amount,  so  as  to 
exclude  the  operation  of  the  85th  section. 

Although  in  such  a  case  a  question  may  arise  as  to  the  time  from  which  in- 
terest will  be  payable,  yet  the  Court  will  not,  on  this  account,  restrain 
the  company  from  proceeding  with  their  works  after  giving  a  bond  in 
the  terms  pointed  out  by  and  complying  with  the  otlier  provisions  of, 
the  85th  section.  —  Willey  v.  The  South  Eastern  Railway  Company ^  58. 

2.  The  owner  of  property  not  required  for  the  purposes  of  a  railway  company, 
has  no  right  to  enforce,  as  against  the  company,  the  provisions  of  the 
68th  section  of  The  Lands  Clauses  Consolidation  Act,  1845  (8  Yict. 
c.  18),  on  the  allegation  that  his  property  is  injuriously  affected  by  the 
proximity  of  the  railway. 

Where  a  party  so  circumstanced  had  given  notice  to  the  company  either  to 
pay  the  amount  claimed  by  him  for  compensation,  or  to  summon  a  jury 
under  the  provisions  of  the  68th  section,  the  Court,  at  the  instance  of 
the  company,  granted  an  injunction,  restraining  him  from  taking  any 
proceedings  under  the  notice,  and,  at  the  same  time,  gave  him  liberty 
to  bring  an  action  for  the  purpose  of  trying  his  right  to  compensation.  — 
The  London  and  North  Western  Railway  Company  v.  Smith,  216. 

See  Lunacy,  6,  7. 
LEGACY. 

1.  A  testator,  by  his  will,  directed  the  investment  of  20002.,  and  the  payment 

of  the  interest  to  his  daughter  for  life,  and  from  and  afler  her  death 
declared  that  the  trustees  should  hold  the  fund  upon  trust,  to  pay 
the  same,  or  *  assign  the  securities,  whereon  the  same  might  be  *  712 
then  placed  or  invested,  unto,  between,  and  amongst  all  and 
every  the  child  and  children  of  his  said  daughter,  as  and  when  they 
should  severally  attain  the  respective  age  of  twenty-one  years,  in  equal 
shares  and  proportions,  share  and  share  alike,  *'to  whom  I  give  and 
bequeath  the  same  accordingly.^^  Heldt  that  these  words  contained  a 
direct  gift,  independently  of  the  direction  to  pay,  the  words  <*  to  whom  ^* 
referring  to  all  and  every  the  child  and  children  of  the  testator^s  daugh- 
ter; and,  consequently  that  a  child  of  the  testator^s  daughter,  dying 
under  twenty-one,  took  a  vested  interest  in  the  legacy.  —  In  re  Bar- 
tholomewy  354. 

2.  If  a  testator  leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts 

the  mode  of  the  legatee's  enjoyment  of  it,  to  secure  certain  objects  for 
the  benefit  of  the  legatee ;  upon  failure  of  such  objects,  the  absolute 
gift  prevails:  but,  if  there  be  no  such  absolute  gift  as  between  the 
legatee  and. the  estate,  and  particular  modes  of  enjoyment  are  pre- 
scribed, and  those  modes  of  enjoyment  fail,  the  legacy  forms  part  of 
the  testator's  estate,  as  not  having  in  such  event  been  given  away  from 
it. 

In  the  case  of  a  will  containing  such  a  disposition,  the  intention  of  the  testator 
is  to  be  collected  from  the  whole  will,  and  not  from  words  which, 
standing  alone,  would  constitute  an  absolute  gift. 

When  the  terms  of  a  gift  are  ambiguous,  leaving  it  doubtful,  whether  or  not 
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an  absolute  interest  is  given,  the  subsequent  disposition  of  the  subject- 
matter  of  the  gift,  in  every  possible  event  which  can  arise,  forms  an 
important  consideration  in  putting  a  construction  on  those  ambigaoiu 
terms ;  such  a  disposition  being  apparently  inconsistent  with  the  inten- 
tion of  giving  an  absolute  interest  in  the  first  instance.  —  Laasenee  v. 
Tiemey,  ^1. 

LEGACY  DUTY. 

The  profits  arising  from  the  tolls  of  a  light-house  are  real  estate,  and  not 
subject  either  to  probate  or  legacy  duty.  — AUomey-Oeneral  v.  Jones,  574. 

LIGHT-HOUSE.    See  Lkoacy  Duty. 

LIMITATIONS,  STATUTE  OF. 

The  42d  section  of  the  3  &  4  Will.  4,  c.  27,  haa  reference  only  to  the  land 
on  which  a  demand  is  secured,  the  object  being  to  relieve  land  firom 
arrears  of  charges  beyond  six  years,  and  this  object  is  not  affected  by 
the  terms  of  the  3d  section  of  the  3  &  4  Will.  4,  c.  42,  which  relates  to 
a  different  subject ;  namely,  to  personal  actions  only. 

*  713        *  The  3d  section  of  the  Act  3  &  4  Will.  4,  c.  42,  is  to  be  treated  as  an 

exception  out  of  the  42d  section  of  the  3  &  4  Will.  4,  c.  27,  and 
the  construction  of  the  two  Acts  taken  together  is,  that  no  more  than 
the  six  years^  arrears  of  rent  or  intereist  in  respect  of  any  sum  charged 
upon  or  payable  out  of  land  or  rent,  shall  be  recovered  by  any  dis- 
tress, action,  or  suit,  other  than  and  except  in  actions  upon  covenant  or 
debt  upon  specialty,  in  which  case  the  limitation  shall  be  twenty  years. 
Thus  where  an  annuity  was  charged  on  lands,  and  secured  by  the  personal 
covenant  of  the  grantor ;  Held,  that  under  the  provisions  of  the  above- 
mentioned  statutes,  six  years  was  the  limitation  of  the  arrears  which 
could  be  recovered,  and  that  this  period  was  to  be  reckoned  firom  the 
time  when  the  claim  was  made  in  the  suit,  under  which  the  incumbrance 
was  established.  — Hunter  v.  Nockolds,  640. 
LUNACY. 

1.  Where  it  clearly  appeared  that  the  lunatic  was  a  trustee  of  mortgage 

premises,  and  the  mortgage  deed  contained  a  declaration  to  that  effect ; 
Held,  that  the  costs  of  proceedings  under  the  Act  1  Will.  4,  c.  60,  to 
obtain  a  reconveyance  must  be  borne  by  the  mortgagor.  —  In  re 
Lewes,  23. 

2.  Ad  interim  committee  incapable  of  conveying  under  the  Act  1  Will.  4,  c. 

60,  §  3.  —  /n  re  Foultan,  100. 

3.  Order,  in  the  nature  of  a  stop  order,  granted  on  the  application  of  the 

assignee  of  the  interest  of  the  sole  next  of  kin  of  a  lunatic.  —  In  re 
Moore,  103. 

4.  In  the  case  of  infiints,  it  is  the  habit  of  the  Court  very  much  to  disregard 

form  in  order  better  to  protect  their  interests,  and  in  some  respects 
lunatics  are  entitled  to  a  similar  privilege.  This  indulgence,  however, 
is  not  to  be  granted  to  the  same  extent  to  a  lunatic  applying  for  a 
supersedeas,  for  he  cannot  at  the  same  time  assert  his  soundness  of  mind 
and  claim  the  benefit  of  any  relaxation  of  practice  conceded  to  those  of 
unsound  mind. 
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Semible^  that,  for  the  purpose  of  discouraging  improper  applications  for  a 
supersedeas,  the  Lord  Chancellor  will  not  adjudicate  upon  a  case  in 
favour  of  the  petitioner,  where  it  clearly  appears  that  improper  means 
have  been  used  in  getting  up  the  petition. 

Although  the  Great  Seal  may  withhold  a  commission,  if  not  required  for  the 
protection  of  person  or  property,  where  the  circumstances  of  the  case 
create  great  difficulty  in  ascertaining  whether  there  exists  unsoundness 
of  mind  of  a  character  to  subject  the  party  to  the  operation  of  a  com- 
mission, yet  very  different  considerations  will  regulate  the  dis- 
cretion of  the  Court  in  deciding  upon  an  application  *for  super-  *714 
seding  a  commission  which  has  once  regularly  issued.  . 

The  existence  of  a  delusion  is  the  sjrmptom  or  result  of  a  diseased  mind,  and 
therefore  so  long  as  it  continues,  whether  exhibiting  itself  more  or  less 
distinctly,  there  must  still  be  unsoundness. 

The  most  satisfactory  proof  of  recovery  from  an  unsound  state  of  mind,  is  the 
conviction  of  the  non-reality  of  the  delusions  which  arose  from  the 
disease. 

Semble,  a  commission  will  not  be  superseded  when  any  declared  illusion 
continues  to  exist. 

A  petition  for  a  supersedeas  having  failed,  the  Court,  under  the  circum- 
stances, refused  to  make  any  order  as  to  costs,  but  directed  the  matter 
on  this  point  to  stand  over,  by  way  of  affording  a  security  against  the 
repetition  of  the  application  except  on  proper  grounds. 

Where  a  petition  for  a  supersedeas  was  presented  in  the  name  of  a  lunatic 
and  was  dismissed,  the  Court  refused  to  make  any  order  as  to  costs, 
although  it  was  apparent  that  the  petition  originated  with  third  parties, 
the  Court  considering  that  it  had  no  power  to  make  those  parties  pay 
the  costs.  —  In  re  Lyce  Sombre,  116. 

5.  The  carriage  of  a  commission  of  lunacy  given  to  the  secretary  of  the  Luna- 

tics Friend  Society  in  preference  to  the  next  of  kin  of  the  lunatic.  —  In 
re  Anstie,  200. 

6.  The  circumstance  that  a  committee  of  a  lunatic^s  estate  resides  at  a  dis- 

tance  from  the  property  is  not  a  ground  per  se  for  discharging  such 
committee,  although  it  may  raise  a  case  for  inquiry  before  the  Master, 
as  to  the  propriety  of  his  being  discharged. 

It  is  competent  for  committees  to  employ  an  agent  to  superintend  the  details 
of  the  management  of  the  estate  of  the  lunatic. 

Committees  have  no  authority  of  themselves  to  cut  timber,  or  to  expend  sums 
in  draining  and  other  improvements,  or  to  consent  to  an  Act  of  Parlia- 
ment for  making  a  railway. 

The  13th  Order  in  Lunacy  of  the  27th  October,  1842,  does  not  authorize  the 
Master  to  take  upon  himself  the  direction  of  the  lunatic^s.  estate  in  the 
matters  last  mentioned,  but  was  intended  solely  to  enable  him  to  con- 
duct inquiries  respecting  the  person  and  property  of  the  Junatic  without 
any  previous  order  for  that  purpose. 

Where  committees  of  a  lunatic^s  estate  had  expended  large  sums  in  draining 
aad  other  improvements,  and  had  contracted  with  a  railway  company 

[567] 


*  714  INDEX  TO  THE  PBINCIFAL  MATTEQS. 

for  sale  of  a  part  of  the  estate,  and  done  other  arts  which  were  not 
within  the  scope  of  their  authority,  but  had  as  to  ail  of  them  acted 
under  the  sanction  of  the  Master  in  lunacy :  Heldf  on  a  petition  by  the 
heir-at-law  of  the  lunatic,  that  although  the  proceedings  were  irregular, 
*715  *  they  formed  no  ground  for  dismissing  the  committees  from  their 
office. 

If  a  committee  expend  the  lunatic^s  property  without  the  sanction  of  the  Lord 
Chancellor,  the  Court  will  direct  a  reference  to  the  Master  to  inquire 
whether  the  expenditure  has  been  beneficial  or  not,  and  even  if  it  tnnis 
out  to  have  been  beneficial,  will  make  the  committee  bear  the  costs  of 
the  inquiry ;  but  the  Court  refused  to  act  on  this  rule,  where  the  expen- 
diture had  been  incurred  with  the  sanction  of  the  Master,  although  such 
sanction  was  irregular. 

The  infant  heir-at-law  of  a  lunatic,  having  no  legal  or  testamentary  guardian, 
appeared  and  consented  in  the  proceedings  in  the  lunacy  by  the  same 
solicitor  who  conducted  the  general  matters  of  the  lunacy.  Hdd^  that 
accounts,  which  had  been  passed  under  these  circumstances  could  not, 
on  this  ground  alone,  be  re-opened. 

Whether  it  is  necessary  for  any  purpose  in  lunacy,  that  an  infant  heir-at-law 
should  appear  by  a  testamentary  or  legal  guardian,  or  whether  there  is 
any  process  in  lunacy  by  which  a  legal  guardian  can  be  appointed, 
quoBre,  —  In  re  Broum^  201. 

7.  The  costs  occasioned  by  a  reference  to  the  Master  as  to  the  propriety  of  a 

sale  of  part  of  the  lunatic's  estate  to  a  railway  company,  ordered  to  be 
paid  by  the  company  under  the  80th  section  of  The  Lands  Clauses 
Consolidation  Act,  1845. — In  re  Taylor^  210. 

8.  The  Lord  Chancellor  has  no  jurisdiction  under  the  d4th  section  of  the  1 

Will.  4,  c.  65,  to  deal  with  the  property  of  a  party  declared  lunatic  by 
a  foreign  jurisdiction,  except  only  in  conformity  with  the  laws  of  the 
country  where  the  lunacy  has  been  declared. — Newton  v.  Manning ^ 
S62. 

9.  Property  of  which  a  lunatic  (not  so  found  by  inquisition)  was  mortgagee 

in  fee  for  12001.,  was  sold  for  9002.  His  beneficial  interest  in  the  pur- 
chase-money having  been,  by  means  of  an  equitable  eharge,  reduced 
below  700Z. :  HM^  that  this  case  fell  within  the  5th  section  of  the  Act 
1  WiU.  4,  c.  60.— /n  re  Sand/ord,  538. 

10.  Under  the  33d  section  of  the  Act  3  &  4  Will.  4,  c.  74,  the  Lord  Chan- 

cellor of  Great  Britain  has  jurisdiction,  as  protector,  to  consent  to  the 
enlargement,  by  the  tenant  in  tail,  of  a  base-fee  in  lands  in  England, 
the  tenant  for  life  being  a  lunatic,  so  found  in  Ireland,  and  resident 
there. 
The  Lord  Chancellor,  however,  refused  his  consent  in  the  absence  of  the 
remainder-man,  and  where  the  effect  of  such  consent  would  have  been 
to  vest  the  estates  in  the  husband  of  the  tenant  for  life  to  the  exclusion 
of  her  issue,  and  also  of  the  brother  of  the  lunatic,  that  brother  being 
the  remainder-man. — In  re  Qraydon,  655. 
*716         11.  Application  of  the  rule  as  to  *  the  costs  of  proceedings  under  1 
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WilL  4,  c  60,  for  the  purpose  of  obtaining  a  reconveyance  of  mort- 
gaged premises,  to  the  case  of  a  lunatic  mortgagee  who  was  a  trustee, 
and  where  the  existence  of  the  trust  did  not  appear  on  the  mortgage 
deed.  —  In  re  Toumtendt  686. 

See  Practice,  12. 
LUNATICS  FRIEND  SOCIETY.    See  Lunacy,  6. 


MARRIAGE  SETTLEMENT. 

Bj  a  postnuptial  settlement  a  sum  of  money,  the  property  of  the  wife,  was 
vested  in  trustees  upon  trusts,  which  were  construed  to*  operate  as  a 
direction  to  pay  the  dividends  to  the  wife  for  her  life,  or  to  her  ap- 
pointees without  anticipation :  Hdd,  that  the  restraint  against  anticipa- 
tion operated  during  the  whole  life  of  the  wife,  and  was  not  restricted 
to  an  existing  coverture  by  the  introduction  of  additional  words,  which 
obviously  applied  only  to  such  existing  coverture. 
If  the  restriction  forms  part  of  the  only  sentence  which  gives  any  estate,  and 
is  in  words  made  part  of  the  gift,  then  the  estate  and  the  restriction 
must  be  commensurate. — In  re  OaffeCf  541. 

See  iNVAin*. 

MINING  COMPANY.    See  Winding-up  Act,  1. 

MODUS.    See  Tithb. 

MORTGAGE.    See  Lunacy,  1, 11. 


ORDERS  OF  COURT.    See  General  Orders. 
ORDERS  IN  LUNACY.    See  Lunacy,  6. 


PAROL  AGREEMENT.    See  Equity,  3. 

PARTIES  TO  SUIT.    See  Administration  of  Assets,  3.    Injunction,  5. 

PARTNERSHIP. 

An  equal  partnership  implies  not  only  an  equal  participation  de  facto  in  profit 
and  loss,  but  a  right  in  each  partner  to  claim  and  insist  on  such  partici- 
pation. Thus,  although  in  a  case  where  parties  had  participated  equally 
in  profit  and  loss,  the  law  would  in  the  absence  of  any  contract,  or 
any  dealing  from  which  a  contract  might  be  inferred,  presume  an 
*  equal  partnership ;  yet  this  presumption  would  not  arise  if  the  *  717 
books  of  the  concern  and  the  dealings  of  the  parties  showed  that 
such  could  not  have  been  the  terms  on  which  the  business  was  carried 
on.  —  8teu>ari  v.  Forbes,  137. 

See  Administration  of  Assets,  3. 
PATENT. 

Where  the  Court  directs  an  action,  instead  of  granting  an  injunction,  against 
the  equitable  assignee  of  a  patent,  it  will  not  exact  from  the  defendant 
any  admissions  as  to  the  validity  of  the  patent.  —  Bidding  v.  Franks, 
66. 
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PAWNBROKER. 

The  Pawnbrokers  Act  (89  &  40  Geo.  3,  c.  99),  does  not  apply  to  transactions 
above  10^  With  regard,  therefore,  to  such  transactions,  a  pawnbroker 
is  in  the  same  position  as  any  other  person,  and  may  avail  himself  of 
the  provisions  of  the  2  &  8  Yict.  c.  87,  for  the  purpose  of  obtaining  a 
higher  rate  of  interest  than  52.  per  cent ;  and  a  contract  for  that  pur- 
pose, made  upon  the  deposit  of  goods,  will  not  be  invalid,  merely  be- 
cause it  contains  stipulations  peculiar  to  an  ordinary  pawnbroking 
transaction.  — Fitch  v.  Roehfort^  184. 

PETITION.    See  Practice,  12. 

PLEADING. 

In  order  to  try  whether  a  bill  is  a  bill  of  review  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  and  therefore  requiring  the  leave  of  the 
Court  before  it  can  be  filed,  the  first  question  is,  whether  it  is  incon- 
sistent with  or  impeaches  the  decree  to  which'  it  refers,  and  one  test  of 
this  is,  whether,  if  the  decree  had  not  been  referred  to  in  the  bill,  it 
could  have  been  pleaded  in  bar  to  the  relief  prayed. 
A  suit  was  instituted  on  behalf  of  infants  against  the  tenant  for  life  and  three 
trustees  in  respect  of  a  breach  of  trust.  The  bill  being  taken  pro  ofm- 
festo^  a  decree  was  made  against  the  trustees  for  the  payment  of  a  large 
sum  in  respect  of  the  breach  of  trust.  One  of  the  trustees,  who  was 
abroad  and  in  contempt  for  non-performance  of  the  decree,  filed  a 
second  bill  against  the  plaintiffs  and  the  other  defendants  in  the  first 
suit,  recognizing  the  decree  in  that  suit,  but  (besides  other  things,  which 
were  clearly  not  inconsistent  with  the  decree),  seeking,  on  the  ground 
of  fraud  and  collusion  between  the  tenant  for  life  and  .his  co-tmstees,  to 
make  the  interest  of  the  tenant  for  life  available,  for  the  purpose  of 
reimbursing  him,  the  plaintiff,  the  liability  with  which  he  had  been 
fixed  as  he  alleged  through  the  active  agency  of  the  tenant  for  life : 

*  718       Hdd^  that  *  such  a  bill  could  not  be  regarded  as  a  bill  of  review  or  as 

a  supplemental  bill  in  the  nature  of  a  bill  of  review,  and  a  motion  to 
take  the  same  off  the  file  for  irregularity,  as  having  been  filed  without 
the  leave  of  the  Court,  was  refused  with  costs. 

HMf  also,  that  this  decision  was  not  affected  by  the  fact,  that  there  were 
matters  in  the  prayer  of  the  bill,  as  to  which  the  plaintiff  would  not  be 
entitled  to  relief. 

The  circumstance  of  the  plaintiff  being  out  of  the  jurisdiction,  and  in  contempt 
for  non-compliance  with  the  decree  made,  did  not  prevent  his  filing  the 
bill  in  question. 

The  bill  having  been  filed  before  the  Master  of  the  Rolls,  was  ordered  to  be 
transferred  to  the  yice-Chancellor  of  England,  by  whom  the  decree  in 
the  original  suit  had  been  made.  —  Taylor  v.  Tciylor^  897. 
PRACTICE. 

1.  Afiidavits  filed  in  support  of  statements  introduced  into  the  bill  by  amend- 
ment, after  injunction  granted,  and  tending  to  support  the  injunction, 
cannot  be  read  on  a  motion  to  dissolve  that  injunction.  -^  Prmee  Albert 
V.  Strange,  47. 
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2.  A  defendant  to  a  bill  of  revivor  had  appeared  to  the  original  bill  by  his 

solicitor,  but  before  the  filing  of  the  bill  of  revivor,  had  gone  out  of 
the  jurisdiction.  The  Court  ordered,  that  service  of  the  auhpcena  to 
appear  on  the  solicitor,  should  be  good  service  on.  the  defendant.  — 
Norton  v.  Heptoorth,  54. 

3.  Where  a  defendant,  in  his  answer,  states  his  ignorance  of  a  fact,  save  as 

may  appear  in  his  answer  or  by  documents  in  his  schedule,  no  docu- 
ment in  the  schedule  will  be  exempted  from  production,  although  the 
answer,  as  to  some,  positively  states  that  they  are  privileged  communi- 
cations. —  Mcintosh  V.  The  Chreat  Western  Railway  Company,  73. 

4.  Bill  dismissed  for  want  of  prosecution,  ttnth  coste,  on  the  motion  of  a  de- 

fendant, who  was  an  uncertificated  bankrupt.  —  Blackmoor  v.  Smith, 
80. 

5.  Leave  given,  under  the  29th  Order  of  May,  1845,  to  enter  an  appearance 

for  the  wife,  the  husband  having  been  served  on  behalf  of  himself  and 
wife  with  subpoma  to  appear  and  answer  under  the  33d  Order  of  May, 
1845.  —  Steele  v.  Flomer,  83. 

6.  Where  an  unnecessary  party  had  been  served  with  a  petition  solely  in 

consequei&ce  of  a  claim  set  up  by  him,  he  was  left  to  bear  his  own  costs. 
-^In  re  Shrewsbury  School,  85. 

7.  It  is  competent  for  the  plaintiff,  on  appeal  to  the  Lord  Chancellor,  to 

withdraw  from  the  evidence  any  portion  of  the  answer  which  may  have 
been  read  in  the  Court  below.  —  AUfrey  v.  Allfrey,  87. 
*  8.  Form  of  order  referring  answer,  when  the  bill  has  been  amended,    *  719 
and  defendant  directed  to  answer  amendments  and  exceptions  at 
the  same  time.  —  Watson  v.  Life,  104. 

9.  If  a  cause  involves  matter  which  can  only  properly  be  tried  by  a  jury,  and, 

on  the  hearing  in  the  Court  below,  the  Judge,  by  the  consent  of  the 
parties,  decides  the  question  at  issue :  Held,  that  this  decision  cannot 
be  made  the  subject  of  appeal,  unless  the  party  dissatisfied  can  show 
that  the  cause  is  one  fit  for  the  decision  of  the  Court  without  directing 
an  issue. 
Semble,  that  parties  cannot,  by.  their  consent  or  otherwise,  on  a  rehearing  or 
appeal,  call  upon  the  Court  to  decide  on  a  matter  which,  in  the  usual 
course,  ought  to  be  referred  to  some  other  tribunal.  —  Stewart  v. 
Forbes,  137. 

10.  The  defendant  to  a  bill  of  discovery  in  aid  of  the  plaintiff's  defence  to  an 

action  at  law,  cannot  be  compelled  to  produce  a  document  as  to  which 
the  bill  contains  no  allegation  that  it  relates  to  the  matter  in  issue  in 
the  action ;  and  this  protection  was  held  to  be  sufficiently  claimed  by 
the  defendant  stating  that  he  was  advised,  and  verily  believed,  that  the 
document  in  question  did  not  contain  evidence  in  support  of  the  plain- 
tiff's pleas  in  the  action.  —  PeUe  v.  Stoddart,  192. 

11.  The  Court  will  refuse  to  entertain  a  special  motion  for  dissolving  the 

common  injunction,  afler  the  answer  has  become  sufficient ;  the  ordi- 
nary mode  of  proceeding,  by  orders  nisi  and  absolute,  being  applicable 
to  that  case.  —  Raincock  v.  Young^  196. 
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12.  Where  two  petitiona  in  the  same  matter  are  answered  on  the  «ame  day, 

that  which  is  first  presented  is  entitled  to  preaudience.  —  In  re  Brook" 
man,  199. 

13.  The  general  rule,  that,  for  the  purposes  of  taxation  as  between  party  and 

party,  only  two  counsel  can  be  allowed  as  against  an  adverse  party, 
will  not  be  departed  firom,  except  under  very  special  circumstances.  — 
AUome^General  v.  Munro,  218. 

14.  Where,  upon  an  appeal,  it  appears  that  the  matter  cannot  be  properly 

disposed  of  without  sending  a  case  for  the  opinion  of  a  Court  of  Law, 
it  is  irregular  to  direct  such  case  without  first  reversing  the  decree  or 
order  of  the  Court  below.  —  ScUkeld  v.  Johnston^  242. 

15.  On  a  reference  to  the  Master  as  to  which  of  two  suits  instituted  on  behalf 

of  an  infant  was  most  for  his  benefit :  Held,  that  it  was  competent  for 
the  plaintiff  in  either  suit  to  amend  his  bill,  and  that  such  amendment 
did  not  prevent  the  Master  proceeding  with  the  reference.  —  OooddU  y. 
Qawthom,  319. 
'  *  720  16.  A  plaintiff,  whose  bill  had  been  *  dismissed  with  costs,  was  taken  by 
the  defendant  on  an  attachment  for  these  costs.  His  arrest  being 
irregular  on  the  ground  of  privilege,  he  was  discharged  by  the  defend- 
ant, but  was  afterwards  retaken.  An  application  by  the  plaintiff  for 
his  discharge  was  refused  by  the  Lord  Chancellor,  on  the  ground  that 
the  first  arrest  was  nugatory,  and  did  not  prevent  the  subsequent 
caption. 

Where  a  plaintiff  ^s  bill  is  dismissed  with  costs,  a  writ  of  attachment  is  the 
right  mode  of  recovering  such  costs. 

Certificate  of  the  clerks  of  records  and  writs,  upon  the  practice  in  relation 
to  the  issue  and  execution  of  writs  of  attachment  for  non-payment  of 
costs.  —  Andrewes  v.  WaUon,  380. 

17.  In  directing  a  reference  under  a  private  Act  of  Parliament,  the  Court 

will  make  the  same  provision  for  the  production  of  deeds  and  the 
examination  of  parties  and  witnesses,  as  in  the  case  of  a  reference  in  a 
suit.  —  Hyde  v.  Edwards,  410. 

18.  Where  costs  are  awarded  to  a  party  sjiing  or  defending  in  Jormd  pau' 

perU  they  ought,  in  general,  to  be  dives  and  not  pauper  costs.  But 
the  existing  practice  of  the  taxing  master,  where  costs  are  awarded 
simpliciter  to  a  party  suing  or  defending  in  formd  pauperis,  is  to  tax 
them  as  pauper  costs  only,  and,  therefore,  where  it  is  intended  that  the 
party  shall  have  dives  costs,  the  ^decree  or  order  ought  to  contain  a 
special  direction  to  that  effect.  — *Rubery  v.  Morris,  413. 

19.  The  rule  which  forbids  an  appeal  on  the  question  of  costs  alone  does  not 

preclude  the  Court,  where  the  appeal  embraces  other  matters  also 
from  varying  the  decree  as  to  costs,  though  it  affirm  it  as  to  such  other 
matters;  but  such  variation  will  not  protect  the  appellant  from  the 
costs  of  the  appeal, 
r  On  a  motion  for  an  injunction  being  refused,  the  costs  were  reserved  to  the 
hearing  of  the  cause ;  and  at  the  hearing,  the  injunction  was  decreed, 
and  the  defendant  was  ordered  to  pay  to  the  plaintiff  the  costs  so 
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reserved,  as  well  as  the  general  costs  of  the  suit  relating  to  the 
injunction.  But,  on  appeal,  this  coarse  of  proceeding  was  disapproved 
by  the  Lord  Chancellor,  and  the  decree  was  altered,  by  striking  out 
the  order  for  payment  of  the  reserved  costs.  —  Lewis  v.  Smith,  417. 

20.  Observations  on  the  impropriety  of  a  party  appealing  from  a  decree 

which  he  had  not  opposed  in  the  Court  below.  —  Chrisfs  Hospital  v. 
Orainger,  460. 

21.  On  an  issue  directed  at  the  hearing  of  a  cause,  the  defendant  obtained 

a  verdict,  and  a  motion  by  the  plaintiff  for  a  new  trial  having  been 

refused,  the  bill  was,  on  further  directions,  dismissed.     The 

*  plaintiff  afterwards  gave  notice  of  an  appeal  motion  for  a  new    *  721 

trial,  and  also  presented  a  petition  of  appeal  from  the  final  order 

of  dismissal ;  but  on  the  appeal  motion  coming  on  to  be  heard  first,  the 

Court  refused  to  hear  it  separately,  being,  as  matters  then  stood,  a 

motion  in  a  dismissed  suit. 

On  the  two  proceedings  afterwards  coming  on  to  be  heard  together,  it  appear- 
ing, that  the  plaintiff  ^s  title  to  equitable  relief  depended  on  a  legal  right, 
and  that  that  right  depended  more  on  questions  of  legal  presumption 
than  on  any  disputed  fact,  the  Court,  not  being  perfectly  satisfied  with 
the  result  of  trial,  discharged  both  the  orders  appealed  from,  and  made 
an  order  retaining  the  bill  for  a  twelvemonth,  with  liberty  to  the  plain- 
tiff to  bring  an  action,  although  the  original  decree,  directing  the  issue, 
was  not  appealed  from. 

When  a  bill  is  dismissed  on  the  merits,  the  insertion  of  a  clause  that  the  dis- 
missal shall  be  without  prejudice  to  any  question  but  that  specifically 
put  in  issue  by  the  pleadings,  is  superfluous ;  for  the  dismissal  of  a  bill 
without  such  reservation,  would  only  be  a  bar  as  to  matters  in  issue  in 
that  suit  between  the  same  parties,  and  the  Court  has  no  power  to  inter- 
fere with  the  effect  which  such  a  decree  may  have,  as  a  matter  of  evi- 
dence, in  any  ftiture  proceeding  in  which  it  might,  without  such 
reservation,  be  legitimately  used  as  evidence.  —  The  Corporation  of 
Rochester  v.  Lee,  467. 

22.  Where  a  defendant  in  consequence  of  bad  health  only,  and  not  from  any 

mental  incapacity,  is  unable  to  put  in  his  answer,  the  proper  course  is  to 
apply  to  the  Master  for  further  time ;  and  the  Lord  Chancellor  discharged 
an  order  made  by  the  yice-Chancellor  Knight  Bruce  that  a  defendant 
so  circumstanced  might  have  a  guardian  assigned  him  for  the  purpose 
of  putting  in  his  answer.  —  Willyams  v.  Hodge,  516. 

23.  The  defendant,  by  his  answer, 'denied  the  plaintiff's  title  to  certain  money 

deposited  with  a  bank,  but  admitted  the  possession  of  a  document  which 
gave  him,  the  defendant,  control  over  that  money :  Hdd,  on  a  mo- 
tion for  the  production  of  the  document,  that  the  plaintiffs  were  only 
entitled  to  inspect  it  and  take  copies,  and  not  to  deprive  the  defendant 
of  his  control  over  the  money  by  having  the  document  deposited  in  the 
usual  way.  —  Mayor  of  Berwick  v.  Murray,  630. 

24.  The  costs  of  a  case  directed  for  the  opinion  of  a  Court  of  Law,  are  not, 
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as  &  general  rule,  included  in  the  ordinary  costs  of  a  suit.  Semble.  — 
Salkdd  T.  Johnston f  533. 

25.  Defendants,  who  instead  of  disclaiming,  supported  the  case  of  the  plain- 

tiff, but  were  ultimately  held  not  entitled  to  any  of  the  relief  accorded 

*  722       to  the  plaintiff,  *  were  left  to  bear  their  own  costs,  irrespective  of 

the  consideration  of  whether  originally  they  were  or  not  rightly  made 
parties. 
Mode  of  proceeding,  where  a  difficulty  arose  in  drawing  up  a  decree  made  on 
appeal,  in  consequence  of  there  being  no  proper  affidavit  of  service  of 
the  setting  down  of  the  appeal  on  some  of  the  respondents.  —  Eackham 
V.  Siddall,  607. 

26.  The  defendant,  by  his  answer,  stated  that  certain  documents  which  he 

admitted  to  be  in  his  possession  did  not  belong  to  him  individually,  but 
to  him  jointly  with  other  parties,  who  acted  as  his  agents,  and  against 
whom  no  equity  was  in  this  respect  raised  by  the  bill,  ^dd,  that  the 
ordinary  rule  of  the  Court  applied  to  this  case,  and  that  the  plaintiff 
had  no  right  to  the  production  of  the  documents,  either  on  the  ground 
that  they  were  in  the  actual  possession  of  the  defendant,  or  on  the  ground 
that  the  parties  to  whom  they  in  part  belonged  acted  as  the  agents  of 
the  defendant. 
Communications  which  passed  between  the  defendant  and  his  agents  for  the 
purpose  of  being  communicated  by  his  agents  to  his  legal  adviser,  Hdd 
to  be  privileged  from  production.  —  Beid  v.  Langlois,  627. 

27.  On  a  bill  filed  for  an  injunction,  the  plaintiff  obtained  the  injunction  on 

motion,  the  defendant  appearing  and  opposing  the  motion ;  the  bill  was 
subsequently  dismissed  with  costs.  Held,  that  the  defendant  was  enti- 
tled to  the  costs  of  the  motion  which  he  had  unsuccessfully  opposed.  — 
Stevens  v.  Keating,  659. 

28.  What  evidence  is  sufficient  to  justify  the  Court  in  directing  the  usual  pre- 

liminary inquiries  as  to  parties. 
Under  what  circumstances  the  Court  will  hear  a  cause  on  the  merits  without 
previously    directing    such    preliminary  inquiries.  —  Miller  v.   Prid" 
don,  687. 

See  Patent. 
PRELBirNrARY  INQUIRIES.    See  Praptiob,  28. 
PRIVILEGED  COMMUNICATIONS.    See  Injunction.    Practice,  26. 
PROBATE  DUTY.    See  Legacy  Duty. 
PRODUCTION  OF  DOCUMENTS.    See  Practice,  8,  10,  23,  26. 

PROTECTOR  OF  SETTLEMENT.    See  Lunacy,  10. 
♦723   •PUBLIC  COMPANY. 

An  agreement  was  entered  into  between  a  land-owner  and  a  railway 
company,  that  the  former  should  not  oppose  a  projected  railway  on  con- 
dition that  there  should  be  a  reference  to  arbitration,  for,  among 
other  purposes,  defining  the  line  of  approach  to  his  premises  from  a 
turnpike  road,  which  it  was  proposed  to  divert.  After  the  award  indi- 
cating such  approach  had  been  made,  it  became  expedient  for  the  com- 
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panjr  further  to  divert  the  turnpike  road,  but  within  the  limits  of 
deviation,  and,  consequently,  necessary  to  alter  the  line  of  the  approach 
to  the  land-owner^s  premises.  HM,  that  the  company  were  not  pre- 
cluded from  making  such  alteration.  —  Wood  v.  The  North  Staffordshire 
Railway  Company,  278. 

RAILWAY  COMPANY. 

Held,  following  the  decision  of  the  House  of  Lords  in  the  North  British  Rail- 
way Company  v.  Tod  (12  CI.  &  Fin.  722),  that  the  plans  and  sec- 
tions of  an  intended  railway  company,  deposited  in  pursuance  of  the 
standing  orders  of  the  Houses  of  Parliament,  cannot  be  referred  to  for 
the  purpose  of  construing  the  special  Act,  except  so  far  as  they  may 
have  been  incorporated  within  its  provisions. 
Where,  in  consequence  of  a  company  raising  the  level  of  their  railway  within 
the  limits  of  vertical  deviation,  it  became  necessary  to  raise  the  height 
of  a  bridge  over  which  a  road  was  to  be  carried :  Held  that  there  was  no 
restriction  as  to  the  powers  of  the  company  to  alter  the  levels  of  the 
approaches  to  the  bridge,  provided  the  land  to  be  affected  was  included 
in  the  plans  and  sections  deposited,  or  mentioned  in  the  books  of  refer- 
ence, and  that  full  satisfaction  was  made  to  all  parties  interested  for  the 
damage  sustained.  —  Beardmer  v.  The  London  and  North  Western  Rail- 
way Company,  112. 

See  Injunction,  4,  6. 

RAILWAY  CLAUSES  CONSOLIDATION  ACT. 

The  fourteen^  section  of  the  Railway  Clauses  Consolidation  Act  (8  &  9  Yict. 
c.  20)  is  to  be  construed  as  referable  to  the  line  of  railway  alone, 
whereas  thg  16th  section  comprehends  all  collateral  works,  therein  called 
accommodation  works,  which  may  become  necessary  in  consequence  of 
the  formation  of  the  railway  itself.  —  Beardmer  v.  The  London  and 
North  Western  Railway  Company,  112. 

•  RECEIVER.    See  Administration  of  Assets,  8.  ♦  724 

REFERENCE  TO  MASTER.    See  Practice;  15,  17. 

RENEWED  LEASE. 

Parties  interested  jointly  with  others  in  a  lease  cannot  take  to  themselves  the 
benefit  of  a  renewal  to  the  exclusion  of  the  others  so  jointly  interested 
with  them.  —  Clegg  v.  Fishwick,  294. 

RESTRAINT  AGAINST  ANTICIPATION.    See  Marriage  Settlbbient. 


SOLICITOR. 

1.  The  rule,  that  a  solicitor  being  also  a  trustee  and  a  party  to  a  cause  is  not 

entitled  to  charge  costs  except  costs  out  of  pocket,  does  not  extend 

beyond  the  case  of  his  acting  as  solicitor  for  himself  alone. 
Application  of  the  rule  to  the  case  of  a  solicitor  acting  for  a  body  of  trustees, 

of  whom  he  himself  was  one. 
Under  an  order  to  tax  costs  generally  or  to  tax  costs  as  between  solicitor  and 

client,  the  taxing  masters  are  at  liberty  to  take  notice  of  the  fact  that 
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the  solicitor  is  also  a  trustee,  and  to  apply  the  role  accordingly.  —  Cra- 

dock  V.  Piper,  664. 
2.  A  solicitor  who  accepts  a  trust  under  a  will  or  settlement,  is  not  entitled 

to  charge  for  work  and  labor  done  by  him  as  a  solicitor  in  executing  the 

trust.  —  New  v,  Jonea,  668  n. 

See  Injunction,  3.    Vendor  and  Purchaser,  8. 
STATUTES. 

39  '&  40  Greo.  3,  c.  99.    See  Pawnbroker. 

52  Geo.  3,  c.  101.    See  Charity,  3. 

1  Will.  4,  c.  60.    See  Bengal  Government  Notes.    Lunacy,  1,  2,  11. 

1  Will,  4,  c.  66.    See  Lunacy,  8. 

2  &  3  Will.  4,  c.  100.    See  Tithe. 

3  &  4  Will.  4,  c.  27.    See  Libotations,  Statute  of. 
8  &  4  Will.  4,  c.  42.    See  Limitations,  Statute  of. 
3  &  4  Will.  4,  c.  74.    See  Lunacy,  10. 

7  Will.  4,  &  1  Vict.  c.  26.    See  Will,  1. 
2  &  3  Vict.  c.  37.    See  Pawnbroker. 

8  Vict,  c  18.    See  Lands  Claxtses  Consolidation  Act,  1845. 
8  &  9  Vict.  c.  20.    See  Railway  Clauses  Consolidation  Act. 

10  &  11  Vict.  c.  96.    See  Trustees  Relief  Act. 

11  &  12  Vict.  c.  45.    See  Winding-up  Act,  1848. 

12  &  13  Vict.  c.  108.    See  Winding-up  Amendment  Act. 

♦  725  ♦  STAYING  PROCEEDINGS.    See  Administration  of  Assets,  2. 

STOP  ORDER.    See  Lunacy,  8. 
SUBPCENA,  SERVICE  OF.    See  Practice,  2. 
SUPERSEDEAS.     See  Lunacy,  4. 


TAXATION  OF  COSTS.    See  Solicitor,  1. 
TITHE. 

The  object  of  the  Tithe  Prescription  Act,  2  &  8  Will.  4,  c.  100,  to  be  inferred 
from  its  preamble  as  explained  by'the  enacting  part,  was,  to  prevent 
the  expense  and  inconvenience  of  saits  for  tithes,  by  establishing  cer- 
tain limitations  of  time  after  which  claims  of  modases  and  discharges 
should  not  be  questioned. 

And  the  effect  of  the  Act,  as  applicable  to  claims  of  exemption,  is  not  only  to 
facilitate  the  proof  of  exemption  de  facto  for  the  time  past,  but  to  dis- 
pense with  the  proof  (which  was  before  required  from  laymen)  of  any 
legal  origin  of  such  exemption. 

And,  semble  (though  the  opinion  of  the  majority  of  the  judges  consulted  was 
to  the  contrary),  that  the  Act  applies  to  cases  in  which  it  appears  that 
the  lands  have  paid  tithes  of  some  tithable  matters,  other  than  those 
for  which  the  exemption  is  claimed,  and  even  where  such  last-mentioned 
matters  are  of  modem  introduction ;  as  well  as  to  cases  in  which  the 
lands  have  been  enjoyed  without  payment  of  any  tithes. 

But  hdd,  that,  at  all  events,  it  is  sufficient,  even  in  a  case  of  the  former  de- 
scription, for  the  occupier  to  allege  and  prove  that  bis  lands  have  been 
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enjoyed  for  the  prescribed  period  without  payment  of  the  tithes  demand" 
edt  unless  the  party  claiming  the  tithes  shall  specifically  allege,  as  well 
as  prove,  that  other  tithes  have,  during  that  period,  been  paid.  And, 
therefore,  where  a  bill  by  a  vicar  for  some  particular  tithes  contained 
no  such  allegation,  and  the  defendants  alleged  and  proved  that  their 
lands  had  been  enjoyed  for  the  prescribed  period,  without  payment  of 
the  tithes  demanded,  or  any  money  or  other  matter  in  lieu  thereof,  it 
was  hdd,  that  the  Court  could  not  notice  the  fact  that  tithes  of  other 
matters  had  been  paid  for  the  same  lands,  although  that  fact  was  clearly 
established  by  the  evidence  in  the  cause ;  and,  therefore,  that  whether 
the  fact  were  so  or  not,  the  defence  set  up  was,  upon  these  pleadings, 
a  complete  answer  to  the  plaintiff  ^s  demand,  and  the  bill  was  accord- 
ingly dismissed. 
SembUy  that  a  modus  proved  to  *  have  been  acted  upon  for  the  pre-  *  726 
scribed  period  cannot  be  defeated  on  the  ground  of  rankness.  — 
SalkM  V.  Johnston,  242. 
TRUSTEE. 

1.  A  trustee  under  a  deed  held  freehold  premises  in  trust  for  L.  S.,  her  heirs 

and  assigns,  for  her  and  their  own  use  and  benefit.  L.  S.,  by  her  will, 
devised  these  premises,  among  others,  to  trustees,  in  trust  to  sell,  and 
out  of  the  proceeds  to  pay  debts  and  legacies,  the  legacies  being  speci- 
fied in  a  certain  paper  marked  A.  This  paper  not  being  forthcoming, 
the  trustee  of  the  deed,  offering  to  pay  the  debts,  claimed  to  be  entitled 
to  retain  the  trust  premises  for  his  own  benefit.  On  a  bill  filed,  how- 
ever, by  the  trustees  of  the  will,  a  conveyance  to  them  was  directed,  the 
Lord  Chancellor  holding  that  the  will  gave  them  a  title  as  against 
the  trustee  of  the  deed,  who  had  nothing  to  do  with  the  question  how 
the  premises  would  be  disposed  of  in  consequence  of  the  trustees  of  the 
will  not  being  able  to  carry  the  trusts  into  full  effect.  — Onslow  v.  WaL- 
lis,  506. 

2.  A  party  assuming  to  act  as  heir  or  devisee  of  a  trustee,  and  committing 

an  act  which,  if  done  by  the  trustee,  would  have  been  a  breach  of  trust, 
cannot  relieve  himself  of  liability  by  asserting  that  he  was  not  acting 
as  trustee.' 

On  a  bill  filed,  by  an  incumbrancer  of  the  interest  of  a  deceased  tenant 
for  life  in  a  fund,  against  a  party  sought  to  be  made  accountable  in  re- 
spect of  a  breach  of  trust  affecting  the  whole  fund,  to  which  suit  the 
cestui  que  trusts  in  remainder  were  also  made  parties,  a  decree  direct- 
ing the  restitution  of  the  whole  fund  was  varied  on  appeal,  by  limiting 
the  relief  to  the  restitution  of  so  much  only  of  the  interest  of  the  fund 
as  had  accrued  in  the  lifetime  of  the  tenant  for  life. 

A  trustee  having  sold  certain  trust  property,  and  allowed  the  proceeds  to 
be  received  by  one  of  the  cestui  que  trusts;  inquiry  directed  as  to  the 
application  of  such  proceeds,  in  order  to  ascertain  the  specific  remedy 
which  the  trustee  might  have  against  such  cestui  que  trust,  —  Rackham 
V.  SiddaU,  607. 

See  Charity,  1,  2,  8.    Exbcutob.    Solicitor. 
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TRUSTEES  RELIEF  ACT. 

A  sum  of  money  representing  a  share  of  a  testator's  estate,  on  which,  while 
reversionary,  an  annuity  had  been  charged,  was  paid  into  Court  by  the 
trustees  of  the  testator's  will,  under  the  provisions  of  the  Trustees 
Relief  Act.  A  petition  was  presented  by  a  party  claiming  the  fund, 
and  was  served  on  another  party,  who  disputed  his  title,  and  claimed 

*  727       the  fund  for  *  himself.    It  having  been  agreed  between  these  parties 

that  the  case  should  be  treated  as  if  a  petition  had  been  presented 
by  each,  the  Vice-chancellor  of  England  ordered  payment  of  the  fund 
to  the  actual  petitioner.  The  Lord  Chancellor,  however,  reversing 
this  decision,  made  an  order  to  bring  the  fund  back  into  Court  accom- 
panied by  a  decLiration  negativing  the  title  of  the  petitioner  to  whom  it 
had  been  paid. 

Observations  by  the  Lord  Chancellor  on  the  object  and  operation  of  the  Trus- 
tees Relief  Act  (10  &  11  Vict.  c.  96). 

The  Trustees  Relief  Act  provides  no  special  means  for  making  the  costs,  which 
trustees  may  deduct  before  paying  money  into  Court  under  its  provi- 
sions, the  subject  of  inquiry. — In  re  Bloy^s^  2Vtts^,  488. 

USURY.    See  Pawnbroker. 


VENDOR  AND  PURCHASER. 

1.  Purchaser  not  entitled  to  compensation,  where  the  misdescription  consisted 

in  stating,  that  the  premises  sold  were  in  the  joint  occupation  of  A.  and 
B.  as  lessees,  the  fact  being  that  the  premises  had  been  demised  to  C, 
and  by  C.  assigned  to  A.,  who  was,  together  with  B.,  in  the  occupation 
of  them  at  the  time  of  sale.  The  purchaser  could  not,  in  this  case,  be 
compelled  to  accept  an  indemnity.  —  Ridgway  v.  Qray^  109. 

2.  In  conditions  of  sale  a  time  was  fixed  for  the  delivery  of  the  abstract,  and 

also  for  the  payment  of  the  purchase-money,  or  for  interest  to  run,  if 
the  money  were  not  paid  at  that  time  "  from  whatever  cause  the  delay 
might  have  arisen."  The  vendor  did  not  deliver  the  abstract  at  the  time 
stipulated.  Held,  that  the  purchaser  was  only  liable  to  pay  interest 
from  the  time  a  good  titie  was  shown. 

In  this  case  the  purchaser,  finding  that  the  vendor  had  failed  to  deliver  an 
abstract,  set  apart  his  purchase-money,  and  gave  notice  to  the  vendor. 
Held,  tiiat  the  purchaser  did  this  in  his  own  wrong,  the  conduct  of  the 
vendor  having  rendered  it  unnecessary  for  him  to  pay  the  purchase- 
money  until  a  good  title  was  shown.  * 

It  is  the  rule  of  the  Court,  on  a  special  case  being  made  out,  to  receive  from 
the  purchaser  his  purchase-money,  without  compelling  him  to  accept  the 
titie. 

The  purchase-money  of  an  estate  sold  under  decree  in  a  suit,  paid  into  Court 
to  the  credit  of  the  cause,  becomes  the  fund  of  all  parties  to  the  suit : 
Held,  therefore,  that  they  were  properly  served  with  a  petition  respect- 
ing such  purchase-money.  —  De  Virnne  v.  De  Viitne,  886. 
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*  8.  The  solicitor  who  conducts  the  sale  of  property  cannot  become  the  *  726 
purdiaser  without  full  explanation  to  the  vendor,  and  informing 
him  that  he  (the  solicitor)  is  to  become  the  purchaser. 
A  party  selling  property  charged  with  an  annuity  under  a  power  of  sale  is 
a  trustee  for  that  sale,  and  cannot  become  the  purchaser ;  so  neither 
can  the  attorney  nor  agent  of  the  party  so  selling. —*/n  re  Bloye^s 
Trust,  488. 
VOLUNTARY  SETTLEMENT.    See  Equity,  2. 

WILL. 

1.  The  24th  section  of  the  Act  7  Will  4,  &  1  Vict.  c.  26,  having  laid  down 

the  rule  that  a  will  shall  be  construed  to  speak  and  take  effect  from  the 
death  of  the  testator  **  unless  a  contrary  intention  shall  appear  by  the 
will :  ^  Hddj  that  it  is  not  necessaiy  that  such  contrary  intention  should 
be  expressed  in  so  many  words,  or  in  some  way  quite  free  from  doubt, 
but  that  it  is  to  be  gathered  by  adopting,  in  reference  to  the  expres- 
sions used  by  the  testator,  the  ordinary  rules  of  construction  applicable 
to  wills. 

Thus,  in  a  will  of  real  and  personal  estate  bearing  a  date,  the  testator  gave 
"  all  the  estates  of  which  I  am  now  seised  or  poss^ssed,^^  and  used  the 
word  '*  now*^  in  o^er  parts  of  the  will,  clearly  alluding  to  the  period 
at  which  he  was  making  his  will :  Hdd,  that  the  testator  had  thereby 
indicated  a  contrary  intention,  so  as  to  take  the  case  out  of  the  general 
rule,  and  that  real  estate  Yioquired  after  the  date  of  the  will  was  not  af- 
fected by  it. 

The  effect  of  the  Act  7  Will.  4,  &  1  Vict  c.  26,  is  to  extend  to  real  estate 
the  same  rule  of  construction  as  to  the  time  from  which  the  will  is  to  be 
construed  as  speaking,  which  before  the  Act  was  applicable  to  personal 
estate.  —  Cofe  v.  8coU,  518. 

2.  By  the  will  of  W.  S.,  real  estate  was  devised  unto  and  to  the  use  of  W. 

T.,  his  heirs  and  assfgns  for  ever,  upon  trust  to  pay  M.  S.  an  annuity 
during  her  life,  and  to  apply  the  surplus  during  the  life  of  M.  S.  to  the 
testator^s  daughter  C.  N. ;  and  after  the  death  of  M.  S.,  the  testator 
directed  that  the  premises  shoiild  be,  and  remain  unto  W.  T.,  his  heirs 
and  assigns,  to  die  use  of  the  said  C.  N.  and  her  assigns  for  her  life, 
with  remainder  to  W.  T.,  to  support  contingent  remainders ;  and  after 
the  decease  of  C.  N.  to  the  use  of  B.  N.  and  his  assigns  during  his  life, 
with  remainder  to  W.  T.,  to  support  contingent  remainders ;  and  after 
the  decease  of  B.  N.,  in  case  he  should  survive  C.  N.,  to  the  use  of  all 
and  every  the  child  and  children  of  C.  N.,  with  cross-remainders 
between  them,  with  the  ultimate  *  renuunder  to  the  testator^s  *  729 
cousin  M.  S.  in  fee.  The  will  contained  a  power  to  W.  T.,  his 
heirs  and  assigns,  to  sell  the  trust  premises  at  the  request  of  B.  N.  and 
C.  N.,  or  the  survivor  of  them,  and  directed  the  proceeds  of  such  sale 
to  be  laid  out  in  the  purchase  of  other  estates  to  be  settled  to  the  same 
uses  as  the  estates  sold.  Hdd^  taking  into  consideration  the  various 
duties  prescribed  by  the  will  to  be  performed  by  W.  T.,  that  the  inten- 
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• 
tion  was  manifest,  and  that  the  words  were  krge  enough,  to  ghre  to  W. 
T.  a  legal  estate  in  fee.  —  Backham  y.  BiddaU,  607. 
,  See  Charity,  4.    Lbgact. 

WINDING-UP  ACT,  1848. 

1.  Mining  companies  formed  before  the  passing  of  the  Act  11  &  12  Vict.  c. 

45,  are  not  within  its  provisions,  the  intention  of  the  second  section 
being  only  to  bring  the  associations  therein  mentioned  within  the  de- 
scription and  operation  of  the  first  section. 
The  provisions  of  this  Act  are  not  to  be  used  for  the  purpose  of  settling  con- 
troverted points  between  individual  shareholders  and  the  company. 
Thus,  where  a  company  had  instigated  one  of  its  creditors  to  recover 
from  a  defaulting  shareholder  a  debt  for  which  the  company  was  liable, 
the  Court  held  that  the  shareholder  could  not  proceed  to  obtain  a  con- 
ditional order  for  dissolution  under  the  12th  section  of  the  Act,  and 
that  the  circumstances  of  the  case  in  question,  though  falling  within  the 
scope  of  the  fifth  section,  afforded  no  test  of  insolvency.  —  In  re  Thie 
Wheal  Lovdl  Mining  Company ,  Ex  parte  Wyld,  1. 

2.  A  former  member  of  a  joint-stock  company,  having  transferred  his  shares 

within  three  years  of  the  date  of  the  order  for  its  dissolution  under  the 
Joint-stov*]^  Companies  Winding-up  Act,  1848 :  ffdd,  to  be  rightly 
included  in  the  list  of  Contributories  settle^  by  the  Master  under  the 
77th  section.  —  In  re  The  North  of  England  Joint-stoek  Banking  Com- 
pany ^  Ex  parte  Hawthorn,  49. 
,  8.  Certain  members  of  a  joint-stock  insurance  company,  in  pursuance  of  a  reso- 
lution duly  passed,  retired  from  the  concern  on  payment  of  a  sum  less 
than  that  for  which  they  might  have  been  eventually  liable :  Held,  not 
to  amount  to  a  dissolution  of  the  company,  within  the  7th  danse  of  the 
5th  section  of  the  Winding-up  Act. 
The  8th  clause  of  the  5th  section  must  be  interpreted  as  supplying  tests  ^W- 
dem  generis  as  those  in  the  former  clauses,  and  therefore,  in  consider- 
ing whether  or  not  the  condition  of  a  company  is  such  as  to  bring  it 
within  the  scope  of  the  Winding-up  Act,  the  Court  will  not  look  into 
the  affairs  of  the  company,  to  ascertain,  in  the  absence  of  any  proof  of 

*  730       *  insolvency,  its  possible  incompetency  to  meet  contingent  liabilities.  — 

In  re  The  AgricuUwist  Cattle  Insurance  Company,  Ex  parte  Spackman, 
170. 

4.  A  railway  company  provisionally  registered  in  1845,  and  which  had  become 

abortive :  Held  to  be  within  the  provisions  of  the  Joint-stock  Compa- 
nies Winding-up  Act,  1848.  —  In  re  The  London  and  Manchester  Direct 
Independent  Railway  Company  (^RemingtorCs  Line),  Ex  parte  Barber, 
176. 

5.  In  making  out  the  list  of  contributories  under  the  provisions  of  The 

Joint-stock  Companies  Winding-up  Act,  1848,  the  Master  is  bound  to 
include  all  those  who  may  be  liable  under  any  circumstances,  although, 
as  between  individual  shareholders  there  may  be  an  equity  protecting 
one  of  them  from  liability  to  the  other. 
The  deed  of  settlement  of  a  joint- stock  company  provided  the  mode  by  which 
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a  shareholder  parting  with  his  shares  was  to  be  relieved  from  subse- 
quent responsibility.  The  directors  of  a  company,  acting  on  a  resolu- 
tion passed  at  an  extraordinary  general  meeting  of  the  company, 
purchased  the  shares  of  A.  B.  on  certain  terms,  this  transaction  not 
falling  within  the  provisions  of  the  deed  of  settlement :  Held,  that, 
under  the  circumstances,  nothing  had  been  done  to  bind  the  company 
as  a  body,  and  that  the  Master,  acting  under  an  order  for  winding  up 
the  company,  was  bound  to  include  A.  B.  in  the  list  of  contributories 
without  qualification. — In  re  The  Vale  of  Neath  and  SotUh  Wales 
Brewery  Joini'Siopk  Company,  Ex  parte  Morgan,  225.  ^ 

6.  The  notice  of  motion  sought  to  discharge  an  order  nuule  by  the  Yice-Chan- 

cellor,  affirming  a  decision  of  the  Master  in  reference  to^e  non-liability 
of  a  party  as  a  contributory  under  the  Joint^stock  Companies  Winding- . 
up  Act,  and  abo  to  charge  the  same  party  as  a  contributory,  either  ip 
his  own  right,  or  as  executor.  .  The  Lord  Chancellor,  on  being  satisfied 
that  the  motion,  in  its  present  form,  had  not  been  before  the  Vice- 
chancellor,  refused  to  hear  it.  and  held  also  that  the  Master  could  not 
have  been  called  on  to  decide  on  an  alternative  allegation  of  liability.  — 
In  re  The  8t,  George's  Steam  Packet  Company,  291. 

7.  Under  the  provisions  of  the  Joint-stock  Companies  Winding-up  Act,  the 

Master  has  no  jurisdiction  to  order  the  costs  of  improperly  summoning 
persons  as  liable  to  contribute  to  be  paid  by  the  official  manager.  —  l7i 
re  The  Cambridge  and  Colchester  Railtoay  Company,  Ex  parte  Marsh,  802. 

8.  A  widow  possessing  shares  in  a  joint-stock  company  as  representing  her 

deceased  husband,  in  whose  name  the  shares  stood,  on  occasion  of  her 
second  marriage,  assigned  the  shares  by  deed  to  a  trustee  for 
herself,  but  no  transfer  of  the  shares  according  to  the  *  provisions  *  781 
of  the  deed  of  settlement  of  the  company,  was  actually  made. 
The  Lord  Chancellor,  reversing  the  decision  of  the  Master  and  of  the 
Vice-chancellor  Eniqht  Bruce,  refused  to  hold  the  trustee  liable  as  a 
contributory,  there  being  no  other  evidence  to  show  that  he  had  in  any 
way  connected  himself  with  the  company,  except  the  circumstance  that 
he  had  communicated  to  the  company  the  fact  of  the  deed  of  assign- 
ment, and  had  received  dividends  and  signed  receipts  for  tJie  same  on 
behalf  of  the  widow. 
His  Lordship,  however,  ordered  a  motion  for  striking  the  trustee^s  name  out 
of  the  list  of  contributories  to  stand  over,  giving  liberfjr  to  the  official 
manager  to  take  such  proceedings  at  law  to  establish  the  liability  of  the 
trustees  as  might  be  advised.  —  In  re  The  North  of  England  Joinl-^tock 
Banking  Company,  Ex  parte  Hall,  807. 

9.  A  party  in  whose  favour  an  order  has  been  made  by  one  of  the  Vice-Chan- 

cellors,  under  the  provisions  of  the  Joint-stock  Companies  Winding-up 
Acts,  may  enroll  such  order,  so  as  to  prevent  the  other  party  appealing 
to  the  Lord  Chancellor,  and  there  is  nothing  in  either  of  the  Acts  (11 
&  12  Vict,  c'45,  and  12  &  13  Vict.  c.  108),  which  affects  the  rule  of 
practice  of  the  Court  of  Chancery  applicable  to  such  enrolment.  — In  re 
The  Direct  London  and  Exeter  Bailutay  Company,  684. 
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WINDINGHJP  AMENDMENT  ACT. 

The  33d  section  of  the  12  &  13  Vict.  c.  108,  is  retrospectiye  in  its  operation, 
and  precludes  the  rehearing  of  any  motion  before  the  Lord  Chancellor, 
notice  of  which  motion  has  not  been  given  within  three  weeks  after  the 
order  complained  of  shall  have  been  made.  — In  re  The  North  ofEng- 
land  Joint-stock  Banking  Company,  Ex  parte  Sanderson,  806. 

See  Winding-up  Act,  9. 
WORKS  OF  ART  (UNPUBLISHED). 

See  Equity,  1. 
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